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Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use.  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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Docket  Number  9786 

ESTATE  OF  ISADORE  ZELLERBACH,  de- 
ceased, J.  DAVID  ZELLERBACH  and  HAR- 
OLD L.  ZELLERBACH,  Efxecutors, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1945 

Dec.  12 — Petition  received  and  filed.  Taxpayer 
notified.    Fee  paid. 

Dec.  13 — Copy  of  petition  served  on  General  Coun- 
sel. 
1946 

Jan.  11 — Answer  filed  by  General  Counsel. 

Jan.  11 — Request  for  hearing  in  San  Francisco, 
California,  filed  bv  General  Coimsel. 

Jan.  15 — Copy  of  answer  served  on  taxpayer,  San 
Francisco,  California. 

Oct.  4 — Hearings  set  Dec.  2,  1946,  San  Francisco, 
California. 

Dec.  6 — Hearing  had  before  Judge  Van  Fossan 
on  merits.  Petitioner's  motion  to  amend 
petition  granted;  respondent's  motion  to 
amend  answer  granted.  Stipulation  Si&  to 
facts,  amendment  to  petition,  amended 
answer  filed  at  hearing  and  served.  Peti- 
tioner's brief  1/21/47;  respondent's  brief 
due  3/10/47;  petitioner's  reply  due 
4/10/47. 
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1946  H  r 

Dec.  30 — Answer  to  amendment  to  petition  filed  by 
General  Counsel.    1/8/47  copy  served. 
1947 

Jan.     6 — Transcript  of  hearing  12/6/46  filed. 

Jan.  15 — Brief  filed  by  taxpayer.  1/16/47,  :Copy 
served.  -r  'V^r  ii;:: 

Mar.  6 — Motion  for  extension  to  Marcb  28^  1947, 
to  file  reply  brief  filed  by  General  Coim-^ 
sel.    3/7/47  granted. 

Mar.  28 — Reply  brief  filed  by  General  Counsel. 

Apr.  24 — Reply  brief  filed  by  taxpayer.  Copy 
served. 

July  22 — Findings  of  fact  and  opinion  rendered, 
Judge  Van  Fossan.  Decision  will  be  en- 
tered under  Rule  50.    Copies  served. 

Aug.  22 — Respondent's  computation  for  entry  of 
decision  filed. 

Aug.  25 — Hearing  set  Sept.  17,  1947,  Washington, 
D.  C,  on  Rule  50. 

Sept.  10 — Consent  to  settlement  filed  by  taxpayer. 

Sept.  16 — Decision  entered.  Judge  Van  Fossan, 
Div.  9. 

Oct.  14 — Petition  for  review  by  U.  S.  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  with 
assignments  of  error  filed  by  taxpayer. 

Oct.  17 — Proof  of  service  filed. 

Oct.  31 — Notice  and  affidavit  of  service  of  filing 
petition  for  review  filed. 

Oct.  31 — Praecipe  for  record  filed  by  taxpayer  with 
affidavit  of  service  by  mail  thereon.    [1*] 


*  Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript  of  Record. 
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[[Title  of  Tax  Court  and  Cause.] 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (Office  of  Internal  Revenue  Agent  in 
Charge,  San  Francisco  Division,  IRA:90-D:LB) 
dated  September  20,  1945,  and  as  a  basis  of  its  pro- 
ceeding alleges  as  follows: 

1.  The  petitioner  is  Estate  of  Isadore  Zeller- 
bach.  Deceased,  which  petition  is  brought  by  J. 
David  Zellerbach  and  Harold  L.  Zellerbach,  the 
executors  thereof,  by  virtue  of  said  executors'  ap- 
pointment by  the  Superior  Court  of  the  State  of 
California  in  and  for  the  City  and  County  of  San 
Francisco,  with  its  principal  office  at  No.  343  San- 
some  Street,  San  Francisco,  California.  The  return 
for  the  periods  here  involved  were  filed  with  the  [2] 
Collector  for  the  First  District  of  California. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  A)  was  mailed  to  the 
petitioner  on  September  20,  1945. 

3.  The  taxes  in  controversy  are  income  taxes  for 
the  calendar  years  1942  and  1943  and  the  amount 
in  controversy  is  $138,529.70.  The  deficiency  as- 
serted is  $66,944.62  and  the  petitioner  claims  that 
it  is  entitled  to  a  refund  of  $71,585.08,  which  amount 
was  paid  by  the  petitioner  within  three  years  be- 
fore the  filing  of  this  petition. 
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4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  The  refusal  of  the  respondent  to  allow  for 
the  calendar  year  1942  a  claimed  deduction  in  the 
amount  of  $3165957.84  for  income  received  by  the 
petitioner  and  claimed  by  the  petitioner  to  be  dis- 
tributable to  the  heirs  of  the  decedent  (beneficiaries 
of  the  estate)  and  includable  by  them  in  their  re- 
spective income  tax  returns ;  the  respondent  having 
allowed  as  a  deduction  the  amount  of  $181,000  ac- 
tually distributed  by  the  petitioner,  and  refused  to 
allow  a  further  claimed  deduction  in  the  amount 
of  $135,957.84. 

(b)  The  refusal  of  the  respondent  to  allow  for 
the  calendar  year  1943  a  claimed  deduction  in  the 
amount  of  $188,297.50  for  income  received  by  the 
petitioner  and  claimed  by  the  petitioner  to  be  dis- 
tributable to  the  heirs  of  the  decedent  (beneficiaries 
of  the  estate)  and  includable  by  them  in  their  re- 
spective income  tax  returns ;  the  respondent  having 
allowed  as  a  deduction  the  amount  of  $96,000.00 
actually  distributed  by  the  petitioner  and  refused 
to  allow  a  further  claimed  deduction  in  the  amount 
of  $92,297.50. 

5.  The  facts  upon  which  petitioner  relies  as  a 
basis  for  this  proceeding  are  as  follows: 

(a)  Isadore  Zellerbach  died  testate  on  August  7, 
1941,  in  the  County  of  San  Mateo,  State  of  Cali- 
fornia, being  at  the  time  of  his  death  a  resident 
of  the  City  and  County  of  San  Francisco,  State  of 
California ;  on  the  2nd  day  of  September,  1941,  his 
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will  was  admitted  to  probate  by  the  Superior  Court 
of  the  State  of  California  in  and  for  the  City  and 
County  of  San  Francisco  in  those  certain  probate 
proceedings  entitled  ^^In  the  Matter  of  the  Estate 
of  Isadore  Zellerbach,  Deceased,  No.  87721."  and 
J.  David  Zellerbach,  Harold  L.  Zellerbach  and 
Marcus  M.  Baruh,  who  were  named  therein  as  such, 
were  appointed  executors,  and  letters  testamentary 
were  issued  to  them.  Marcus  M.  Baruh  died  on  tiu^ 
6th  day  of  April,  1942,  and  ever  since  said  date 
J.  David  Zellerbach  and  Harold  L.  Zellerbach  have 
been  and  now  are  the  duly  appointed,  qualified  and 
acting  [4]  executors  of  the  last  will  and  testament 
of  Isadore  Zellerbach,  Deceased. 

(b)  The  estate  filed  income  tax  returns  for  the 
calendar  years  1941,  1942  and  1943  with  the  Collec- 
tor of  Internal  Revenue  at  San  Francisco.  For  the 
taxable  year  1942  the  net  income  of  jDetitioner  was 
determined  to  be  $143,209.38  and  for  1943  $110,- 
864.94. 

(c)  On  December  7,  1942,  the  legatees  of  tlie 
estate  petitioned  the  Probate  Court  for  a  partial 
distribution  of  income,  which  was  granted,  and  pur- 
suant to  a  decree  of  partial  distribution  the  sum 
of  $181,000.00  income  was  distributed  to  the  lega- 
tees in  1942.  The  distributable  income  of  the  estate 
for  the  year  1942  was  the  sum  of  $316,957.42,  which 
latter  amount  petitioner  contends  should  have  been 
allowed  as  a  deduction  in  lieu  of  the  sum  of  $181,- 
000.00,  which  was  allowed. 

(d)  During  the  year  1943  the  estate  had  distrib- 
utable income  in  the  amount  of  $188,297.50.    The 
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legatees  during  1943  petitioned  the  Probate  Court 
for  a  partial  distribution  of  income  in  the  sum  of 
$96,000.00,  and  pursuant  to  decrees  of  partial  dis- 
tribution, income  in  that  amount  was  distributed 
to  the  legatees  during  1943.  The  petitioner  contends 
that  the  amount  of  the  distributable  income,  to-wit : 
$188,297.50,  should  have  been  allowed  as  a  deduc- 
tion in  lieu  of  the  sum  of  [5]  $96,000.00,  which  was 
allowed. 

(e)  At  the  time  the  distributions  of  the  income 
were  made  all  the  debts  of  the  estate  had  been  paid ; 
all  specific  legacies  had  been  paid;  the  Federal 
Estate  Tax  as  disclosed  by  the  return  had  been  paid ; 
all  state  inheritance  taxes  had  been  paid;  and  all 
that  remained  unpaid  was  a  possible  additional 
assessment  for  federal  estate  taxes  and  some  ex- 
penses of  administration.  However,  there  were  still 
assets  constituting  the  corpus  of  the  estate  remain- 
ing in  the  hands  of  the  executors  in  excess  of  $1,- 
000,000.00,  which  amount  was  far  in  excess  of  the 
liabilities  of  the  estate  either  actual  or  contingent. 
No  portion  of  the  income  from  the  estate  was  I'e- 
quired  for  the  payment  of  these  liabilities  and  the 
legatees  were  entitled,  pursuant  to  the  Probate  laws 
of  the  State  of  California,  to  have  all  of  said  income 
distributed  and  paid  to  them,  in  accordance  with 
their  respective  distributive  shares,  during  the  re- 
spective taxable  years,  either  on  a  petition  of  the 
respective  legatees  or  the  executors  or  both.  If 
such  petitions  had  been  filed  the  Probate  Court 
would  have  granted  the  same. 


8  Estate  of  Isadora  Zellerhach,  etc., 

(f)  Based  upon  the  foregoing  facts,  it  is  peti- 
tioner's contention  that  pursuant  to  the  provisions 
of  Section  162  of  the  Internal  Revenue  Code 
and  the  provisions  [6]  of  Income  Tax  Regulations 
111,  Section  29.162-2,  the  entire  distributable  in- 
come for  each  of  the  years  involved  should  have 
been  included  in  the  legatees'  individual  income  tax 
returns  in  the  amoiuits  that  they  were  entitled  to 
have  distributed  to  them  and  that  the  petitioner 
(the  estate)  was  entitled  to  a  deduction  for  the  full 
distributable  income. 

Wherefore,  the  petitioner  prays  that  this  court 
may  hear  this  proceeding  and  determine  that  the 
petition  should  be  allowed  as  deductions  against 
income  for  the  year  1942  the  sum  of  $316,957.84, 
and  for  the  year  1943  the  sum  of  $188,297.50,  and 
that  after  such  deductions  are  allowed,  that  the 
correct  amount  of  the  petitioner's  income  tax  liabil- 
ity for  the  respective  years  be  recomputed  in  ac- 
cordance with  Rule  50. 

PHILIP  S.  EHRLICH, 
ALBERT  A.  AXELROD, 

Counsel  for  Petitioner.  [7] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

J.  David  Zellerbach,  being  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  executors  of  the  Estate  of 
Isadore  Zellerbach,  Deceased,  the  petitioner  above 
named;  that  he  has  read  the  foregoing  petition  or 
had  the  same  read  to  him,  and  is  familiar  with  the 
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statements  contained  therein,  and  that  the  state- 
ments contained  therein  are  true  except  as  to  those 
stated  to  be  on  information  and  belief,  and  that 
those  he  believes  to  be  true. 

J.  DAVID  ZELLERBACH. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  December,  1945. 

[Seal]  DOROTHY  H.  McLENNAN, 

Notary  Public  in  and  for  the  City  and  County  of 

San  Francisco,  State  of  California.  [8] 
State  of  California, 

City  and  County  of  San  Francisco — ss. 

Harold  L.  Zellerbach,  being  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  executors  of  the  Estate  of 
Isadore  Zellerbach,  Deceased,  the  petitioner  above 
named;  that  he  has  read  the  foregoing  petition  or 
had  the  same  read  to  him,  and  is  familiar  with  the 
statements  contained  therein,  and  that  the  state- 
ments contained  therein  are  true  except  as  to  those 
stated  to  be  on  information  and  belief,  and  that 
those  he  believes  to  be  true. 

HAROLD  L.  ZELLERBACH. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  December,  1945. 

[Seal]  DOROTHY  H.  McLENNAN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.  [9] 
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EXHIBIT  ^^A" 
[Letterhead  Treasury  Department] 

Ofifice  of  Internal  Revenue  Agent  in  Charge,  San 
Francisco    Division.     IRA:90-D.     LB. 

Estate  of  Isadore  Zellerbach,  Deceased 

J.  David  Zellerbach  and  Harold  L.  Zellerbach, 

Executors 
343  Sansome  Street 
San  Francisco,  California 

Dear  Messrs.  Zellerbach: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended 
December  31,  1942  and  December  31,  1943  discloses 
a  deficiency  of  $66,944.62  as  shown  in  the  statement 
attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  The  Tax  Court  of  the  United 
States,  as  its  principal  address,  Washington  25, 
D.  C,  for  a  redetermination  of  the  deficiency  or 
deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  San 
Francisco,  5,  California  for  the  attention  of  Con- 
ference Section.  The  signing  and  filing  of  this  form 
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will  expedite  the  closing  of  your  return (s)  by  per- 
mitting an  early  assessment  of  the  deficiency  or  de- 
ficiencies, and  will  prevent  the  accumulation  of 
interest,  since  the  interest  period  terminates  30  days 
after  filing  the  form,  or  on  the  date  assessment  is 
made,  whichever  is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner, 
By  F.  M.  HARLESS, 

Internal  Revenue  Agent 
in  Charge. 
Enclosures : 
Statement 
Form  [10] 

STATEMENT 

Tax  Liability  for  the  Taxable  Years  Ended 
December  31,  1942  and  December  31,  1943 

Income  Tax 
Year  Liability  Assessed  Deficiency 

1942  $  98,778.19         $  97,606.47         $  1,171.72 

1943   72,485.18  6,712.28  65,772.90 

Totals $171,263.37         $104,318.75         $66,944.62 

In  making  this  determination  of  your  income  tax 
liability,  careful  consideration  has  been  given  to 
your  protest  dated  February  5,  1945;  to  the  state- 
ments made  at  the  conferences  held  on  Febru.u'y 
27,  1945  and  July  12,  1945  and  to  your  claim  for 
refund  filed  on  August  9,  1944  in  the  amouiit  of 
$71,585.08  for  the  year  1942. 

If  a  petition  to  The  Tax  Court  of  the  United 
States  is  filed  against  the  deficiency  proposed  here- 
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in,  the  issue  set  forth  in  your  claim  for  refund 
should  be  made  a  part  of  the  petition  to  be  con- 
sidered by  The  Tax  Court  in  an}'  redetermination 
of  your  tax  lial^ility.  If  a  i^etition  is  not  filed,  the 
claim  for  refund  will  be  disallowed  and  official 
notice  will  be  issued  by  registered  mail  in  accor- 
dance with  section  3772  of  the  Internal  Revenue 
Code. 

Under  the  facts  presented,  it  is  held  that  none 
of  the  income  of  the  taxable  years  1942  and  1943, 
retained  by  the  Estate,  was  placed  unconditionally 
at  the  disposal  of  the  beneficiaries.  Accordingly, 
the  deduction  from  income  for  each  of  these  vears, 
to  which  you  are  entitled,  is  limited  to  the  amounts 
actually  distributed  within  the  taxable  years  1942 
and  1943.  [11] 

Adjustments  to  Net  Income 
Year:  1942 

Net  income  as  disclosed  by  return  (Form  1041) $141,756.33 

Unallowable  deductions  and  additional  income: 

(a)  Capital  net  gain $    181.05 

(b)  Other  income 1,200.00 

(c)  Taxes  72.00      1,453.05 

Net  income  adjusted $143,209.38 

Exj^lanation  of  Adjustments 

(a)  Net  capital  gains  of  $7,432.59  reported  on 
your  return  are  increased  by  $181.05  by  the  follow^- 

ing  adjustments : 

(1)  Net  short  term  loss  eliminated $       217.05 

(2)  Decrease  in  long  term  gain  on  sale  of  1200 

shares  of  stock  of  California  Cotton  Mills 36.00 

Net  increase - $       181.05 
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(1)  The  net  short  term  capital  loss  claimed  on 
your  return  was  composed  of  the  following  items: 
Loss  on  sale  50  shares  Studebaker  Corporation  stock.. $  337.05 
Gain  on  sale  San  Diego-El  Cortez  bonds 120.00 


Net  loss $        217.05 

The  loss  claimed  on  50  shares  of  Studebaker  Cor- 
poration stock  is  disallowed  since  the  loss  did  not 
result  from  a  sale  in  1942  but  from  worthlessness 
which  occurred  in  1935. 

The  short  term  gain  of  $120.00  on  San  Diego-El 
Cortez  bonds  is  offset  by  the  carryover  of  an  equal 
amount  of  net  short  term  loss  from  the  year  1941 
under  the  provisions  of  section  117(e)(2)  of  the 
Internal  Revenue  Code. 

(2)  Long  term  gain  of  $6,600.00  on  sale  of  1200 
shares  of  California  Cotton  Mills  is  decreased  in 
the  amount  of  $36.00  being  50  per  cent  of  the  ex- 
pense of  $72.00  applicable  to  the  sale. 

(b)  Proceeds  of  $1,200.00  was  realized  from  an 
option,  granted  for  sale  of  1200  shares  of  stock  of 
California  Cotton  Mills  in  1942,  but  not  exercised. 
Since  there  was  no  obligation  to  return  the  option 
proceeds,  it  is  held  that  such  sum  constitutes  an 
addition  to  taxable  income  of  the  estate. 

(c)  The  deduction  of  $144.00  claimed  on  your 
return  for  Federal  stamp  taxes  on  sale  of  1200 
shares  of  stock  in  California  Cotton  Mills  is  de- 
creased by  $72.00  to  $72.00  the  correct  amount  ex- 
pended for  such  stamps. 
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Computation  of  Alternative  Tax 
Year:  1942 

Net  income $143,209.38 

Minus:  Net  long-term  capital  gain 7,G13.64 

Ordinary  net  income $135,595.74 

Less:  Pei-sonal  exemption 500.00 

Balance  (surtax  net  income) $135,095.74 

Net  income  subject  to  normal  tax $135,095.74 

Normal  tax  at  6  per  cent  on $135,095.74       8,105.74 

Surtax  on 135,095.74     86,865.63 

Partial  tax $  94,971.37 

Plus:  50  per  cent  of  net  long-term  gain  of  $7,613.64      3,806.82 

Alternative   tax $  98,778.19 

Computation  of  Tax 
Year:  1942 

Net  income  adjusted $143,209.38 

Less:  Personal  exemption 500.00 

Balance  (surtax  net  income) $142,709.38 

Net  income  subject  to  normal  tax 142,709.38 

Normal  tax  at  6  per  cent  on $142,709.38       8,562.56 

Surtax  on 142,709.38     92,880.41 

Total  tax $101,442.97 

Alternative  tax 

(in  case  of  net  long-term  capital  gain) $  98,778.19 


Correct  income  tax  liability $  98,778.19 

Income  tax  assessed : 

Original,  account  No.  1209423— 

First  California  District 97,606.47 


Deficiency  of  income  tax $    1,171.72 
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Adjustments  to  Net  Income 
Year:  1943 

Income  Tax  Victory  Tax 
Net  Income     Net  Income 

Net  income  as  disclosed  by  return $  18,567.44     $  15,483.16 

Unallowable  deductions  and 
additional  income : 

(a)  Expense  disallowed 3,000.00  3,000.00 

(b)  Income  distributable  to 

beneficiaries  decreased 89,328.30         89,328.30 

Total    , $110,895.74     $107,881.46 

Nontaxable  income  and  additional 
deductions : 

(c)  Net  capital  gain 30.80 

Net  income  adjusted $110,864.94     $107,811.46 

Explanation  of  Adjustments 

(a)  The  deduction  of  $3,000.00  claimed  for  com- 
mission paid  to  Felix  Kahn  for  services  related  to 
sale  of  a  yacht  by  the  estate  in  1941  is  disallowed 
since  the  commission  expense  is  directly  chargeable 
against  the  proceeds  of  such  sale  which  were  re- 
portable in  the  1941  return  of  the  estate. 

(b)  The  deduction  of  $185,328.30  for  income 
distributable  to  beneficiaries  of  the  estate  is  reduced 
by  $89,328.30  to  $98,000.00  which  was  the  amount 
of  distributions  paid  to  estate  beneficiaries  within 
the  taxable  year. 

(c)  Reported  net  capital  gain  of  $18,567.44  is 
reduced  by  $30.80  due  to  omission  from  the  return 
of  loss  resulting  from  the  following  transaction : 

Sold  in  December,  1942,  50  shares  Stiidebaker 

Corporation    for $269.00 

Bought  on  January  13,  1943,  50  shares  Studebaker 

Corporation    for 299.80 

Short  term  loss  realized $  30.80 
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Computation  of  Alternative  Tax 
Year:  1943 

Net  income $110,864.94 

Minus:  Net  capital  gain 18,536.64 


Ordinary  net  income $  92,328.30 

Less:  Personal  exemption 500.00 


Balance  (surtax  net  income) $  91,828.30 

Net  income  subject  to  normal  tax 91,828.30 

Normal  tax  at  6  per  cent  on $91,828.30       5,509.70 

Surtax  on 91,828.3u     .  2,847.79 


Partial  tax $  58,357.49 

Plus :  50  per  cent  of  excess  of  net  long-term  gain 

over  net  short  term  capital  loss  of  $18,536.64 9,268.32 


Alternative   tax $  67,625.81 

Computation  of  Income  and  Victory  Tax 

Year:  1943 

Income  tax  net  income $110,864.94 

Less:  Personal  exemption 500.00 


Surtax  net  income $110,364.94 

Balance  subject  to  normal  tax $110,364.94 

Normal  tax  at  6  per  cent  on  $110,364.94....$  6,621.90 

Surtax  on 110,364.94....  67,328.30 

Total  income  tax $  73,950.20 


Total  alternative  tax 

(in  case  of  net  long-term  capital  gain) $  67,625.81 

Total  income  tax 67,625.81 

Victory  tax  net  income $107,811.46 

Less:  Specific  exemption 624.00 


Income  subject  to  victory  tax $107,187.46 

Victory  tax  before  credit 

(5  per  cent  of  $107,187.46) 5,359.37 
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Less:  Victory  tax  credit 500.00 

Net  victory  tax 4,859.37 

Net  income  tax  and  victory  tax $  72,485.18 

Total  income  and  victory  tax  liability 72,485.18 

Income  and  victory  tax  liability  disclosed  by  re- 
turn Original,  Account  No.  186677— First  Cali- 
fornia District 6,712.28 

Deficiency  in  income  and  victory  tax $  65,772.90 

Piled  Dec.  12,  1945. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Rev- 
enue, respondent  above  named,  by  his  attorney, 
J.  P.  Wenchel,  Chief  Counsel,  Bureau  of  Internal 
Revenue,  and  for  answer  to  the  petition  filed  by  the 
above-named  petitioner  admits  and  denies  as 
follows : 

1,  2  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2  and  3  of  the  petition. 

4(a)  and  (b).  Denies  that  the  Commissioner 
erred  in  the  determination  of  the  deficiencies  as 
alleged  in  paragraph  4  of  the  petition  and  subpara- 
graphs (a)  and  (b)  thereiuider. 

5(a)  and  (b).  Admits  the  allegations  contained 
in  subparagraphs  (a)  and  (b)  of  paragraph  5  of 
the  petition. 

5(c).  Admits  that  on  December  7,  1942,  the 
legatees  of  the  estate  petitioned  the  Probate  Court 
for  a   partial   distribution  of  income,   which  was 
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granted,  and  pursuant  to  a  decree  of  partial  [17] 
distribution  the  sum  of  $181,000.00  income  was  dis- 
tributed to  the  legatees  in  1942 ;  denies  the  remain- 
ing allegations  contained  in  subparagraph  (c)  of 
paragraph  5  of  the  petition. 

5(d).  Admits  that  the  legatees  during  1943  peti- 
tioned the  Probate  Court  for  a  partial  distribution 
of  income  in  the  sum  of  $96,000.00,  and  pursuant 
to  decrees  of  partial  distribution,  income  in  that 
amount  was  distributed  to  the  legatees  during  1943 ; 
but  denies  the  remaining  allegations  contained  in 
subparagraph  (d)  of  paragraph  5  of  the  petition. 
5(e).  Denies  the  allegations  contained  in  sub- 
paragraph (e)  of  paragraph  5  of  the  petition. 

5(f).     Denies  the  allegations  of  fact  contained 
in  subparagraph  (f)  of  paragraph  5  of  the  petition. 
6.     Denies   generally   and   specifically   each   and 
every  allegation  in  the  petition  not  hereinbefore  ad- 
mitted, qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  petitioner's  ap- 
peal denied. 

/s/  J.  P.  WENCHEL,     TMM 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Coimsel: 

B.  H.  NEBLETT, 

Division  Comisel; 
T.  M.  MATHER, 

Special  Attorney, 
.       Bureau  of  Internal  Revenue. 
TMM:b  1/5/46 
Received  and  filed  Jan.  11,  1946.   [18] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOE  LEAVE  TO  FILE 
AMENDED  ANSWER 

Comes  now  the  Commissioner  of  Internal  Rev- 
enue, respondent  above  named,  by  his  attorney, 
J.  P.  Wenchel,  Chief  Counsel,  Bureau  of  Internal 
Revenue,  and  asks  leave  to  file  the  attached  amended 
answer  in  the  above-entitled  proceeding,  and  as  his 
reasons  therefor  respectfully  represents  to  the 
Court  as  follows : 

The  notice  of  deficiency  from  which  appeal  is 
taken  sets  foi'th  net  income  as  adjusted  for  the 
year  1942  in  the  sum  of  $143,209.38  and  a  deficiency 
of  $1,171.72;  for  the  year  1943  a  net  income  ad- 
justed of  $110,864.94,  a  victory  tax  net  income  ad- 
justed of  $107,811.46  and  a  deficiency  of  $65,772.90, 
whereas  the  correct  net  income  as  adjusted  for  the 
year  1942  is  $143,911.53  [19]  and  the  correct  defi- 
ciency is  $1,768.55;  and  the  correct  adjusted  net 
income  for  income  tax  for  1943  is  $112,700.79,  the 
adjusted  net  income  for  victory  tax  is  $109,647.31, 
and  the  correct  deficiency  for  1943  is  $67,425.17;  so 
that  it  is  necessary  for  the  respondent  to  allege  the 
above  facts  in  support  of  his  claim  for  increased 
deficiencies. 
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Wherefore,    it    is    prayed   that    this    motion   be 
granted. 

/s/  J.  P.  WENCHEL,     TMM 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 
T.  M.  MATHER, 
E.  A.    TONJES, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 
EAT  :ec     12/4/46. 
Granted  Dec.  6,  1946. 

/s/  ERNEST  W.  VAN  FOSSAN, 
Judge. 

Filed  Dec.  6,  1946.   [20] 


[Title  of  Tax  Court  and  Cause.] 

AMENDED  ANSWER 

Comes  now  the  Commissioner  of  Internal  Re- 
enue,  respondent  above  named,  by  his  attorney, 
J.  P.  Wenchel,  Chief  Counsel,  Bureau  of  Internal 
Revenue,  and  for  amended  answer  to  the  petition 
filed  by  the  above-named  petitioner,  admits,  denies 
and  alleges  as  follows : 

1,  2,  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2,  and  3  of  the  petition. 
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4(a),  (b).  Denies  that  the  Commissioner  erred 
in  the  determination  of  the  deficiencies  as  alleged 
in  subparagraphs  (a)  and  (b)  of  paragraph  4  of 
the  petition. 

5(a),  (b).  Admits  the  allegations  contained  in 
subparagraphs  (a)  and  (b)  of  paragraph  5  of  the 
petition. 

(c)  to  (f),  inclusive.  Denies  the  allegations  con- 
tained in  subparagraphs  (c)  to  (f),  inclusive,  of 
paragraph  5  of  the  petition.    [21] 

6.  Denies  generally  and  specifically  each,  and 
every  allegation  in  the  petition  not  hereinbefore  ad- 
mitted, qualified,  or  denied. 

Further  answering,  respondent  alleges  as  follows  : 

7.  The  notice  of  deficiency  from  which  appeal 
is  taken  sets  forth  net  income  as  adjusted  for  the 
year  1942  in  the  sum  of  $143,209.38  and  a  deficiency 
of  $1,171.72;  for  the  year  1943  a  net  income  ad- 
justed of  $110,864.94;  a  victory  tax  net  income  ad- 
justed of  $107,811.46  and  a  deficiency  of  $65,772.90, 
whereas  the  corrected  net  income  as  adjusted  for 
the  year  1942  is  $143,911.53  and  the  correct  defi- 
ciency is  $1,768.55;  and  the  correct  adjusted  net 
income  for  income  tax  for  1943  is  $112,700.79,  the 
adjusted  net  income  for  victory  tax  is  $109,647.31, 
and  the  correct  deficiencies  for  1943  is  $67,425.17. 
Claim  for  the  increased  deficiencies  for  the  years 
1942  and  1943  is  hereby  demanded. 

Wherefore,  the  respondent  prays  that  the  Court 
redetermine  the  deficiency  herein  to  be  the  amount 
determined  by  the  Commissioner,  viz. :  $1,171.72  de- 
ficiency in  income  tax  for  the  year  1942,  plus  an 
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increased  deficiency  in  the  amount  of  $596.83 ;  $65,- 
772.90  deficiency  in  victoiy  tax  for  the  year  1943, 
plus  an  increased  deficiency  in  the  amount  of 
$1,652.27,  claim  for  which  is  hereby  made  pursuant 
to  the  provisions  of  Section  274(e)  of  the  Internal 
Revenue  Code. 

/s/  J.  P.  WENCHEL,     TMM 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 
T.  M.  MATHER, 
E.  A.  TONJES, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 
EAT  :ec     12-4-46. 

Piled  Dec.  6,  1946.    [22] 


[Title  of  Tax  Court  and  Cause] 

AMENDMENT  TO  PETITION 

By  leave  of  Court  first  had  and  obtained,  the 
Petitioners  herewith  amend  their  Petition  in  the 
above  matter  by  adding  two  subdivisions  to  Para- 
graph 5  of  said  Petition,  to  be  designated,  respec- 
tively ^^(e-1)''  and  ^'(e-2)",  to-wit: 

(e-1)  That  during  the  year  1942  there  was  dis- 
tributed to  the  residuary  legatees  and  devisees  under 
the  last  \Yil1  and  Testament  of  decedent,  in  the  pro- 
portions which  they  took  under  the  Will  of  the  dece- 
dent, in  addition  to  the  income  which  was  distrib- 
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uted  to  them,  property  which  had  a  fair  market 
value  of  $1,146,000.00 

Ce-2)  That  during  the  year  1943  there  was  dis- 
tributed to  the  residuary  legatees  and  devisees  under 
the  last  Will  and  [23]  Testament  of  decedent,  in 
the  proportions  which  they  took  under  the  Will  of 
decedent,  in  addition  to  the  income  which  was  dis- 
tributed to  them,  property  which  had  a  fair  market 
value  of  $30,950.00. 

PHILIP  S.  EHRLICH, 
ALBERT  A.  AXELROD, 

Counsel  for  Petitioner.  [24] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Harold  L.  Zellerbach,  being  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  Executors  of  the  last  Will 
and  Testament  of  Isadore  Zellerbach,  deceased,  the 
Petitioner  above  named;  that  he  has  read  the  fore- 
going Amendment  to  Petition  or  had  the  same  read 
to  themy  and  is  familiar  with  the  statements  therein 
contained,  and  that  the  statements  contained  therein 
are  true  except  as  to  those  stated  to  be  on  informa- 
tion and  belief,  and  that  those  he  believes  to  be  true. 
HAROLD  L.  ZELLERBACH, 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  December,  1946. 

/s/     CLIFTON  H.  JACK, 
Deputy  Clerk, 

The  Tax  Court  of  the  U.  S. 
Filed  Dec.  6,  1946.  [25] 
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[Title  of  Tax  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  by  and  between  counsel  for 
respective  parties  hereto  that  the  following  facts  are 
admitted  to  be  true : 

(1)  That  Isadore  Zellerbach  died  testate  on 
August  7,  1941,  in  the  County  of  San  Mateo,  State 
of  California,  being  at  the  time  of  his  death  a  resi- 
dent of  the  City  and  County  of  San  Francisco,  State 
of  California;  on  the  2nd  day  of  September,  1941 
his  will  was  admitted  to  probate  by  the  Superior 
Court  of  the  State  of  California,  in  and  for  the  City 
and  County  of  San  Francisco,  in  those  certain  pro- 
bate proceedings  entitled  ^'In  the  Matter  of  the 
Estate  of  Isadore  Zellerbach,  Deceased,  No.  87721", 
and  J.  David  Zellerbach,  Harold  L.  Zellerbach  and 
J^Iarcus  M.  Baruh,  who  were  named  therein  as  such, 
were  appointed  Executors,  and  Letters  Testamen- 
tary v/ere  issued  to  them.  Marcus  M.  Baruh  died  on 
the  6th  day  of  April,  1942,  and  ever  since  said  date 
J.  David  [26]  Zellerbach  ard  Harold  T;.  Zellerbacli 
have  been  and  now  are  the  duly  appointed,  qualified 
and  actiii,2:  Executors  of  the  Last  Will  and  Testa- 
ment of  Isadore  Zellerbach,  deceased.  A  copy  of  the 
said  I^ast  Will  and  Testament  of  Isadore  Zellerbach 
is  attached  hereto  and  marked  Exhibit  A. 

(2)  The  estate  filed  income  tax  returns  on  the 
cash  basis  for  the  calendar  years  1942  and  1943  with 
the  Collector  of  Internal  Revenue  at  San  Francisco, 
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California.  Copies  of  said  returns  are  attached  here- 
to and  marked  Exhibit  C  and  D.  (There  is  no  Ex- 
hibit B). 

(3)  That  on  the  19th  day  of  August,  1942,  the 
Executors  of  the  Last  Will  and  Testament  of  the 
said  decedent  filed  a  petition  with  the  Probate  Court 
to  make  a  partial  distribution.  A  copy  of  said  peti- 
tion is  attached  hereto  and  marked  Exhibit  E. 

(4)  That  on  the  2nd  day  of  September,  1942,  the 
Probate  Court  made  an  order  authorizing  the  Ex- 
ecutors to  make  a  partial  distribution.  A  copy  of 
said  court  order  is  attached  hereto  and  marked 
Exhibit  P. 

(5)  That  on  the  25th  day  of  November,  1942,  the 
Executors  of  the  Last  Will  and  Testament  of  said 
decedent  filed  a  petition  with  the  Probate  Court  to 
make  a  partial  distribution.  A  copy  of  said  petition 
is  attached  hereto  and  marked  Exhibit  G. 

(6)  That  on  the  7th  day  of  December,  1942,  the 
Probate  Court  made  an  order  authorizing  the  Ex- 
ecutors to  make  a  partial  distribution.  A  copy  of 
said  court  order  is  attached  hereto  and  marked  Ex- 
hibit H.  [27] 

(7)  That  on  the  25th  day  of  November,  1942,  the 
Executors  petitioned  the  Probate  Court  for  a  par- 
tial distribution  of  the  estate.  A  copy  of  said  peti- 
tion is  attached  hereto  and  marked  Exhibit  I. 

(8)  That  on  the  8th  day  of  December,  1942,  the 
Probate  Court  made  and  entered  its  Order  and  De- 
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cree  of ;  Partial  Distribution.  A  copy  of  said  Order 
and  Decree  of  Partial  Distribution  is  attached  here- 
to and  marked  Exhibit  J. 

(9)  That  on  the  26th  day  of  October,  1942,  the 
Executors  petitioned  the  Probate  Court  for  an  order 
authorizing  them  to  borrow  a  sum  not  to  exceed 
$1,000,000.00.  A  copy  of  said  petition  is  attached 
hereto  and  marked  Exhibit  K.  On  November  6,  1942 
the  Probate  Court  made  an  order  authorizing  said 
Executors  to  borrow  said  sum  of  money  and  to 
secure  the  same  by  a  pledge  of  certain  of  the 
assets  of  the  estate.  A  copy  of  said  order  is  attached 
hereto  and  marked  Exhibit  L. 

(10)  That  pursuant  to  said  authorization,  the 
Executors  borrowed  from  Wells  Fargo  Bank  & 
Union  Trust  Co.  the  sum  of  $500,000.00,  and  from 
Jennie  B.  Zellerbach  the  sum  of  $318,669.31.  That 
the  indebtedness  to  the  Wells  Fargo  Bank  &  Union 
Trust  Co.  was  secured  by  9,000  shares  of  the  pre- 
ferred capital  stock  of  Crown  Zellerbach  Corpora- 
tion belonging  to  said  estate,  which  had  a  market 
value  at  said  time  of  approximately  $720,000.00. 

(11)  That  on  the  31st  day  of  December,  1942,  all 
the  distributions  authorized  by  said  Probate  Court 
during  the  year  1942  had  been  made.  [28] 

(12)  That  on  the  18th  day  of  June,  1943,  the 
Executors  of  the  Last  Will  and  Testament  of  said 
decedent  filed  a  petition  with  the  Probate  Court  to 
make  a  partial  distribution.  A  co])y  of  said  petition 
is  attached  hereto  and  marked  Exhibit  M. 
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(13)  That  on  the  7th  day  of  July,  1943,  the 
Probate  Court  made  an  order  authorizing  the  Ex- 
ecutors to  make  a  partial  distribution.  A  copy  of 
said  court  order  is  attached  hereto  and  marked 
Exhibit  N. 

(14)  That  on  the  4th  day  of  August,  1943,  the 
Executors  of  the  Last  Will  and  Testament  of  said 
decedent  filed  a  petition  with  the  Probate  Court  to 
make  a  partial  distribution.  A  copy  of  said  petition 
is  attached  hereto  and  marked  Exhibit  O. 

(15)  That  on  the  18th  day  of  August,  1943,  the 
Probate  Court  made  an  order  authorizing  the  Ex- 
ecutors to  make  a  partial  distribution.  A  copy  of 
said  court  order  is  attached  hereto  and  marked  Ex- 
hibit P. 

(16)  That  on  the  30th  day  of  November,  1943, 
the  Executors  filed  a  petition  with  the  Probate  Court 
for  authority  to  make  a  partial  distribution.  A  copy 
of  said  petition  is  attached  hereto  and  marked  Ex- 
hibit Q. 

(17)  That  on  the  13th  day  of  December,  1943, 
the  Probate  Court  made  and  entered  an  order  of 
decree  for  partial  distribution.  A  copy  of  said  order 
is  attached  hereto  and  marked  Exhibit  R. 

(18)  That  on  the  31st  day  of  December,  1943, 
all  the  distributions  authorized  by  said  Probate 
Court  during  the  year  1943  had  been  made.  [29] 

(19)  The  total  net  income  of  the  petitioner  for 
the  year  1942,  before  any  allowance  for  income  dis- 
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tribiited  to  beneficiaries  during  said  year  was  $324,- 
209.38,  which  said  sum  is  composed  of  ordinary  in- 
come in  the  amount  of  $316,595.74  and  capital  gain 
in  the  amount  of  $7,613.64. 

(20)  The  total  net  income  of  the  petitioner  for 
the  year  1943,  before  any  allowance  for  income  dis- 
tributed to  beneficiaries  during  said  year  was  $206,- 
864.94,  which  said  sum  is  composed  of  ordinary  in- 
come in  the  amount  of  $188,328.30  and  capital  gain 
in  the  sum  of  $18,536.64. 

(21)  That  of  the  distributions  made  in  the  year 

1942  referred  to  in  Paragraph  (6)  hereof,  $180,- 
297.85  was  paid  out  of  income  and  $702.15  was  paid 
out  of  corpus. 

(22)  That  of  the  distributions  made  in  the  year 

1943  referred  to  m  Paragraph  (17)  hereof,  $94,- 
164.15  was  paid  out  of  income  and  $1,835.85  was 
paid  out  of  corpus. 

(23)  That  at  December  31,  1943,  the  Federal 
estate  tax,  as  disclosed  by  the  return,  had  been  paid. 

(24)  That  tlie  Commissioner  subsequently  de- 
termined that  the  petitioner  was  liable  for  a  defi- 
ciency in  Federal  estate  taxes  which  controvery  was 
finally  settled  in  November,  1946. 

(25)  That  the  fair  market  value  at  the  time  of 
distribution  of  the  property,  distributed  to  the  lega- 
tees of  the  decedent  by  the  order  and  decree  for  par- 
tial distribution  of  the  Probate  Court,  made  on 
December  8,  1942,  Exhibit  J  attached  hereto,  was 
the  sum  of  $1,146,000.00.  [30] 


vs,  Comm,  of  Internal  Revenue  29 

(26)  That  the  fair  market  value  at  the  time  of 
distribution  of  the  property,  distributed  to  the  lega- 
tees of  the  decedent  by  the  order  and  decree  for  par- 
tial distribution  of  the  Probate  Court,  made  on  July 
7,  1943,  Exhibit  N  attached  hereto,  was  the  sum 
of  $27,500.00. 

(27)  That  the  fair  market  value  at  the  time  of 
distribution  of  the  property,  distributed  to  the  lega- 
tees of  the  decedent  by  the  order  and  decree  for  par- 
tial distribution  of  the  Probate  Court,  made  on 
August  18,  1943,  Exhibit  P  attached  hereto,  was  the 
sum  of  $3,450.00. 

(28)  That  on  January  24,  1944,  Jennie  B.  Zeller- 
bach  filed  an  am.ended  Federal  income  tax  return 
with  the  Collector  of  Internal  Revenue,  at  San 
Francisco,  California,  which  amended  return  re- 
ported as  having  been  distributed  to  her  one-half 
of  all  of  the  income  of  the  estate  of  Isadore  Zeller- 
bach,  deceased,  for  the  year  1942,  to-wit,  $157,661.87. 

(29)  That  the  said  Jennie  B,  Zellerbach  included 
in  her  Federal  income  tax  return  for  the  year  1943, 
as  income  received  by  her  from  the  estate  of  Isa- 
dore Zellerbach,  deceased,  for  the  year  1943,  to-wit, 
the  sum.  of  $92,664.15. 

(30)  That  attached  hereto,  marked  Exhibit  S, 
is  an  audited  report  of  the  estate  of  Isadore  Zeller- 
bach, deceased,  including  the  balance  sheet  with  the 
statement  of  all  the  assets  and  liabilities  of  said 
estate  as  of  December  31,  1942.  [31] 

(31)  That  attached  hereto,  marked  Exhibit  T, 
is  an  audited  report  of  the  estate  of  Isadore  Zeller- 
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bach,  deceased,  including  the  balance  sheet  with  the 
statement  of  all  the  assets  and  liabilities  of  said 
estate  as  of  December  31,  1943. 

Dated:  December  5,  1946. 

/s/    PHILIP  S.  EHRLICH, 
/s/    ALBERT  A.  AXELROD, 
Counsel  for  Petitioner. 
/s/    J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of 
Internal  Revenue, 

Coimsel  for  Respondent. 
Of  Counsel : 
B.  H.  NEBLETT, 

Division  Counsel; 
T.  M.  MATHER, 
E.  A.  TONJES, 

Special  Attorneys,  Bureau  of  Internal 
Revenue.  [32] 

EXHIBIT  A. 

I,  Isadore  Zellerbach  of  the  City  and  County  of 
San  Francisco,  State  of  California,  being  of  sound 
and  disposing  mind  and  memory  and  not  acting 
under  duress,  menace,  fraud  or  the  undue  influence 
of  any  person  whomsoever,  do  hereby  make,  publish 
and  declare  this  my  last  will  and  testament,  hereby 
revoking  any  and  all  other  wills  and  codicils  by  me 
heretofore  made. 

If  my  beloved  wife,  Jennie  B.  Zellerbach  shall 
have  predeceased  me  and  shall  have  bequeathed  to 
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me  her  share  of  the  capital  stock  of  the  Zellerbach 
Levison  Company,  a  corporation,  then  I  give  and 
bequeath  all  of  said  shares  so  bequeathed  to  me  by 
my  wife  to  my  three  children,  J.  David  Zellerbach, 
Harold  L.  Zellerbach  and  Claire  Zellerbach  Saroni, 
but  in  trust,  nevertheless,  for  the  following  uses  and 
purposes : 

My  said  three  trustees  shall  collect  the  dividends 
and  income  upon  said  stock  and  divide  the  same 
equally  among  my  said  three  children,  that  is  to 
say,  one-third  to  each  of  them,  or  in  the  event  of  the 
death  of  any  of  them  then  the  portion  of  the  divi- 
dends and  income  v/hich  w^ould  have  gone  to  such 
deceased  child,  had  he  or  she  been  living,  shall  go 
to  his  or  her  heirs  and  said  trust  shall  continue  un- 
less said  trust  property  shall  be  sold  or  disposed  of 
as  a  whole,  as  hereinafter  provided,  so  long  as  any 
one  of  my  three  children  shall  survive.  Upon  the 
sale  or  other  disposition  of  the  said  shares  of  Zeller- 
bach Levison  Company  as  a  whole,  or  upon  the  death 
of  the  last  survivor  of  my  said  children,  said  trust 
shall  terminate  and  the  trust  property  shall  go  to 
and  vest  in  my  said  children  in  equal  j^arts,  or  in  the 
event  of  the  death  of  any  or  all  of  my  said  children 
then  in  the  heirs  of  such  deceased  child  or  children 
per  stirpes  and  not  per  capita,  [33]  provided  that 
in  the  event  that  any  of  my  children  shall  have 
died  leaving  a  will  disposing  of  the  whole  or  any 
part  of  such  trust  property  which  would  have  gone 
to  such  deceased  child  had  he  or  she  lived  then  such 
portion  of  the  trust  property  so  disposed  of  shall 


32  Estate  of  Isadore  Zellerhach,  etc, 

go  to  the  persons  or  person  designated  in  and  by 
said  will  to  take  the  same. 

My  said  three  trustees  shall  have  no  power  to 
sell,  pledge,  exchange  or  otherwise  dispose  of  any 
portion  of  said  trust  property  other  than  the  whole 
thereof,  but  they  shall  have  full  power  to  sell,  ex- 
chaiige  or  otherwise  dispose  of  all  of  said  trust 
property,  or  to  pledge  the  same,  as  a  whole  upon 
such  terms  and  conditions  and  for  such  price  as 
said  trustees,  or  a  majority  of  them,  may  deem  best. 
During  the  continuance  of  said  trust  by  said  trus- 
tees shall  have  all  the  powers  which  it  is  possible  and 
legal  for  me  to  give  to  them,  and  such  powders  may 
be  exercised  by  the  majority  of  them.  The  only 
limitation  upon  their  powers  will  be  that  they  shall 
not,  during  the  continuance  of  said  trust,  sell,  ex- 
change or  otherwise  dispose  of  said  property  or 
pledge  the  same  except  as  a  whole. 

In  the  event  that  said  Zellerbach  Levison  Com- 
pany shall  declare  any  stock  dividends  then  such 
dividends  shall  be  added  to  the  trust  property  and 
my  said  trustees  shall  have  the  same  powers  and  be 
subject  to  the  same  restrictions  or  limitations  as 
they  shall  have  and  be  subject  to  with  respect  to  the 
original  shares  hereby  bequeathed  to  them  in  trust. 

The  interest  or  interests  of  the  beneficiaries  of  the 
trust  herein  created  shall  not  be  assignable  by  volun- 
tary or  involinitary  assignment,  or  by  operation  of 
law,  and/or  shall  not  be  subject  to  [34]  the  claims 
of  their  creditors  or  creditors  of  any  of  them. 


vs,  Comm,  of  Internal  Bevemie  33 

I  hereby  give  and  bequeath  to  each  of  my  grand- 
children, Jane  Saroni,  Louis  Saroni  and  A.  B. 
Saroni,  Jr.,  (children  of  my  daughter,  Claire  Zeller- 
bach  Saroni),  and  James  D.  Zellerbach  and  Richard 
Zellerbach  (sons  of  my  son,  J.  David  Zellerbach), 
and  William  J.  Zellerbach,  Rolinde  Zellerbach  and 
Stephen  Anthony  Zellerbach,  (children  of  my  son, 
Harold  L.  Zellerbach,  the  sum  of  five  thousand 
dollars  $5,000),  making  a  total  of  forty  thousand 
dollars  ($40,000)  ;  provided,  however,  that  said  lega- 
cies may  be  paid  by  my  executors  either  in  cash  or 
in  shares  of  stock  or  other  securities  belonging  to 
my  estate  which,  in  the  opinion  of  my  executors, 
shall  be  of  the  value  mentioned,  or  partly  in  cash 
and  partly  in  such  shares  of  stock  or  other  securi- 
ties as  my  executors  may  determine,  and  provided 
further  that  said  legacies  shall  not  become  due  until 
and  shall  not  be  paid  until  my  executors  shall  have 
cash  or  such  shares  of  stock  or  other  securities  on 
hand  or  which,  in  their  opinion,  shall  be  available 
for  the  payment  or  satisfaction  of  said  le.eacies. 

I  also  hereby  give  and  bequeath  a  like  sum  of  five 
thousand  dollars  ($5,000),  under  the  same  condi- 
tions and  under  the  same  provisions  set  forth  in 
the  foregoing  paragraph,  to  each  and  every  other 
grandchild  of  mine  which  may  be  born  after  the 
execution  of  this  will. 

The  bequests  and  provisions  which  I  have  made 
in  this  my  will  for  the  beneficiaries  therein  named 
are  intended  by  me  to  be  the  net  amount  or  net  prop- 
erty which  each  of  them  is  to  receive  after  the  pay- 
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ment  of  all  inheritance  or  estate  taxes  provided  for 
by  the  laws  of  the  State  of  California  or  otherwise, 
so  that  it  may  be  considered  that  I  am  devising  and 
liequeathing  [35]  to  each  of  them  the  amount  of 
such  taxes  in  addition  to  the  bequests  or  provisions 
Vv'hich  I  have  herein  made  for  them. 

I  hereby  give,  devise  and  bequeath  unto  my  dear 
wife,  Jennie  B.  Zellerbach,  an  undivided  three- 
sixths  of  all  of  the  rest,  residue  and  remainder  of 
my  estate,  real  and  personal,  of  which  I  may  die 
seized  or  possessed,  and  I  hereby  give,  devise  and 
bequeath  the  remaining  undivided  three-sixths  of 
said  rest,  residue  and  remainder  of  my  estate  to  my 
three  children,  J.  David,  Harold  L.  and  Claire,  one- 
sixth  to  each. 

I  nominate  and  appoint  J.  David  Zellerbach,  Har- 
old L.  Zellerbach  and  Marcus  M.  Baruh  as  execu- 
tors of  this  my  last  will  and  testament.  I  hereby 
give  my  executors  full,  absolute  and  complete  power 
and  authority  to  sell,  mortgage,  pledge,  exchange  or 
otherwise  dispose  of  or  deal  with  the  whole  or  any 
portion  of  my  estate  according  to  their  judgment 
and  discretion,  and  without  any  order  of  court  what- 
soever, except  as  to  the  said  shares  of  the  capital 
stock  of  the  Zellerbach  Levison  Company  which  I 
desire  to  be  held  in  trust  for  the  uses  and  purposes 
hereinbefore  stated.  I  direct  that  no  bond  or  bonds 
of  any  kind  be  required  of  my  executors  or  of  any 
of  them,  during  the  administration  of  my  estate,  for 
any  purpose. 
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In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  at  the  City  and  County  of  San  Francisco, 
State  of  California,  on  this  4th  day  of  June,  1931. 

ISADORE  ZELLERBACH. 

In  the  presence  of : 

P.  D.  Madison,  residing  at  San  Rafael,  Cali- 
fornia; Marshall  P.  Madison,  residing  at  3570 
Clay  St.,  San  Prancisco,  Calif. 

The  foregoing  instrument,  consisting  of  three 
pages  besides  [36]  this  page,  was  at  the  date  thereof 
by  Isadore  Zellerbach,  the  maker  thereof,  signed  in 
our  presence  and  in  the  presence  of  each  of  us,  the 
attesting  and  subscribing  witnesses,  and  at  the  time 
of  his  subscribing  said  instrument  he  declared  to  us 
and  to  each  of  us  that  it  was  his  last  will  and  testa- 
ment, and  at  his  request  and  in  his  presence  and  in 
the  presence  of  each  other  we  have  subscribed  our 
names  as  witnesses  thereto. 

P.  D.  MADISON, 
MARSHALL  P.  MADISON. 
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15.  Total  dr<iurtioni  in  iterm  12  to  14 

16.  RalaiK  r  (iirin  1 1  minut  itrm  I S) 

17.  Let*  amount  distributable  to  U-nrfKuriM  (ii,m  S  (u),  abovr,  pJu>  lol.il  of  olunin  ?,  .S  Uiule  A) 
in.  \fl  iiKi.ni''  (taKablr  to  '"fiifidry)  (il«-ni  If)  minu*  iirm  17) 

_     COMPUTATION  OF  TAX   ~ 
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It.  Ix»»:  Inlrrr*!  f»n  (i'.\''iiiiiirn|  dliliv.i- 

Iwot,  rlr   (ilrm  )  (*).  above; 
ly  Ralanrc  »ub|erl  to  normal  lai 
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Jl.  T'  ■  '  'J  ),lu«  itrni  2S) 
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SelMduU  A.— BENCFICIARieS'  SHARES  OF  INCOME  AND  CREDITS.     (Inelutl*  ••  lMti«ftcUH*«  |Mr*on«  to  wkMn  •iMunU 
■  «rw«  p*M  ar  M«  aaiti*  f«c  r*U(i«*i«,  ckaritabU.  ate,  purpoM*.)     (S««  InatructiofM  S  aimI  17) 
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CONTINUATION  OF  SCHEDULE  A.— BENEFICIARIES'  SHARES  OF  INCOME  AND  CREDITS 
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SchaduU  B.— INTEREST  ON  GOVERNMENT  OBLIGATIONS.  ETC.     (Sgi^lntructjon  »j^ 


(•)  OMpliwi  «f  •  Sute.  Tcrritery.  or  pofitiMi  nAiiTMioB  timnd. 
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tioM  ia  CMC  of  •Um  iMued  prior  to  Marck  2S.  I»42 
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mUimi^ti)                             ta«)                                at  Maa) 

4k  Mm    pnAt    (aalar    •• 
M«a7.*ai*l) 

JPM'.kJteX.-.l«.t _ _.. 

i-.2Wk7. 

5P 

1 

-i' 

•■;• 

7....2*7l*7. 

59 

- — - 



! 

PI                   <    •    . 

..^ . .. 

.  .. 

duMd  in  col«mfM4  uw4  S 


39 


!««•• 


k'-^ 


1 


HBO  MTMQII  THAN  C  MONHB 


• 

1     .. 

t 

— 

t 

— 

1. 

— 

1. 

.... 

m 
m 
m 

IM 

1. 

.... 

•- 

MM 

UM&fBM  CArrru  gaib  and  imtu   iiini  mu>  rm  mou  than  «  months 

1 

■•*• 

•-__ 

•~* 

%. 

•~* 

Il 



*- _. 

.... 

10 

brt» 

•) 

.... 



1 

.... 

lUMMARY  or  CAPITAL  GAINS  OR  lOSSKS 
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COMPUTATION  OF  ALTERNATIVE  TAX 
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3.  Odinory  net  incunK  flint  I  minu*  line  7)      

4.  !.»»•     P'non*!  riTiiptiofi  ^leni  2).  page  I)  . , 

J    Balanrt  (firx»i  n»t  i/Koinr)  
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toi     TtiXfmjW  rmc^ivi  from  Jo»  r    ulsbaeh  of  Los  An^«l«s  ^l.JO  p«r   ti.^rm  for  an  option  oa 
00  thmr%»  of  UllfornU   CcttoD  Uilla  •tccic,   rmlt^i^^  »   total   tun  of  #1,200.00.     Tkm  optioi 

•  fcr  •   doflnito  l«i4U;  of  tin*,     vho  option  wm«  not  OMrelsod  And  «t  it«  Mplr*tioa  aa 
twksion  •••  £r«Lnt«<l«     Tho  d««l  w«t  not  oonolud«d  inaouoh  aa  tb«  option**  fallod  to  pay 

•  b«Une«  dtto.     8ubsoqu«ntly  tho  atoek  «*■   aold  to  a  third  poraoa  having  no  ooonoetldB 
th  Mr.  Ilabaeh*     Ihar«upoa  taxpa/or  authorisod  tho  roturn  of  tho  |1*00  par  aliara  to  Mr. 
■baoh  and  ^a^a  th*  aonay  to  a  third  paraon  for  thla   purpoa*.     Taxpayer  aaa*rt«  tMt  th* 
■  of  II, 200*00  la  not  taxabl*  inooaa  undar  th*  Int*mal  Banratiu*  Cod** 
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AM£NDED  RETURN 
UNITED  STATES 


1942 


FIDUCIARY  INCOME  TAX  RETURN 


(FOR  ESTATES  AND  TRUSTS) 
For  Calendar  Year  1942 

-.  Dft  ■<  aiM 


190 


'«f*t*Mi 
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ywT  WAMa  urn  ttiioi  pu— .t  a—) 


AadMiliM 


FUadvT 


i^STi^IE  OF  I8AD0RE  ZELLERBACH^ 
DECEASED 
J.DAVID  ZF:T.T.F.RBACH  and  HAROLD  L ] 

ZELLERBACH  ^URYI VINS  EXECUTORS 

3*^3  Spnpome  Street 
■■SaQ  Franc! ACQ y  California 


a»>»«aubn*i 


FliCfc    3  I?  f *  ^     . 


SvlH  Nik 


OlMrirt 


Zaicf'^ 
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CiA 


Dk  14  .^44 


r*i 


from  other  fiduciwia 


3  178 


(•)FMBiM(«X(/Xa«i(iX 
mImh  3  («X  SdMdule  B 

CD  Fm  Gk  (A)  SdH<Ue  B _ ..    I 

(c)  Fm  Km  (/)  Schcdult  B I 

4l  Immw  («r  !•«)  (roa  partnenliipt,  tyadtcatn,  pook,  etc,  aad 

tf^mmimUnm^ ~ „ 

7,  Rait» iwl  royaUi*  j  ■!!  11  Ql „ _ _ I -2.-7^-7 

1  («)  Nit  pin  (or  loa)  fawi  nit  or  etckanfr  of  upiul  atwti  On.  SdaMi  ti)  J..J^.^C 

(h)  Net  pi«  (or  low)  fr—  ttk  m  n^moft  of  property  othw  thoa  capital  —rti  »!■  1 1  iili  rx | 

.  N«t  pn6t  (o»  Iom)  (rm  trade  or  bueiiwii  (.t^A ■—) j 

n.Otimma^(^,^^m^X !         ..    225 

11.  ToUl  iaoMK  ia  Uow  I  !•  I0»— Hiw— ihii  ii  ■■■<ta_ _ 

DEDUCTIONS 

12.  limit  (i^iit  ^KitfcCt. 

13.  JmUHn^UmmHihtiCi _ _ 

U.  OtIieT  JeAnti—  ortWiwd  br  l«w(«,tri.  ■  hfc.**  c». 

IJ.         Total  deJuctioo*  Ml  ilemt  12  to  14  „ „ 

14.  Balance  Otnn  1 1  BMMH  itrai  13) 

17.  LcM  ainouot  dtttHbutabie  to  beBc<>curie«  (item  S  (aX  aborr,  plw  total  of  rolumn  2,  Sihctlule  A) 
II.  Net  income  (lasaUe  to  ftdurtaty)  (item  16  minui  ilrm  17)   
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COMPUTATION  OF  TAX 
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BaUrK'  (tmtn  net  HKome) 

Lfm    irilerett  on  Goveramrat  oUica- 

tMMM,  et>    (item  3  (i),  above; 
BaUme  iuf««e<l  to  normal  tai 
Norrrul  Ut  <(//,,  'A  item  2}) 
Surtai  <jn  item  21 


-i€ 


-^tM.. 


2t.  7'rf«l  (Hem  24plM«itCTi  2S) 


'>J  27.  Total  tai  Citem  26  or  Koe  14.  S.  Mule  K) 
ir^  28.  LeM:  Fiduriary'i  tbarc  of  inrome  tax  paid 
^'^  at  MMirre 


at  nurre     .  $ 

29.  Fiduciary '1  (bare  of  income  tai  paid 
to  a  foreifn  country  or  United 
Stales  pMteuian  (Attach  Form 
1116)      

J        W.  Balance  of  Ux  fitem  77  iromn  itemi  2K  and  29) 


$1  bl9'7S   / 
c\  0 


■''Ji 


f  o 


4 


0 


r*mt 


:iAKmr  MCARES  or  INOOMK  and  CItEOlTt.    (ItMkiia  •■  ^iwiiil^ln  p^mm  «• 
^M  ar  Mt  mM«  §m  wmHgtnn*,  eKwMabto.  •to.,  p*»rp»w.)    <Bm  iMtrnMUna  t  mmI  IT] 
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(.)  Jenr4.e..  Ze.i.l<9.r.i,AQft 

ax i*fjL  i.ftn.e^jfue  ..S.t;..,-...5o.a.Xr.".afilji.^a._ 
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w)  J*  i?fi.YlA..i3llei!bAca , dot .^ 

w  t;arQiu...L-...Z.e.ildrJa«.cJ:i.i?l''.9'itteri-  ::i, 

</>  .Cl&ire...w-...Sarcjal 

(ii. ^5&0  «aaiilnfttQii^...aajQ.-Ji:ancla.c.Q 
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•SK-yi  a  •«■  4  paat  I. 
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CONTINUATION  OT  SCHEIWLE  A.— »ENEFICIAIUES'  SHARES  OF  INCOME  AND  CREDITS 
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ditlMMi  lMM>  (•hM*  •<  bM  (/).  I 

»Mjl«.IJil*li») 


iiM  aarf   kM   iinL» 


SchwhiU  ».— INTEREST  ON  GOVERNMENT  ORLICATIONS.  ETC.    (S—  liMtgyttgni) 


w  itm  DiMiict  il  ColuMbia.  er  Uwiud  Suu«  p iwi 

0)  fUt^rtm  iHMd  ■»!  to  Kbidi  I.  mi.  mmim  F«fanl  Fara 

Lna  Act.  ar  tamr  mdi  Ad  MaaMndaJ.. 

I()  OhlMtMM  af  Ubilarf  StatM  iMH«d  «i  ar  Man  SMtaakv  I. 

I»17.... 

»  Twaawry  Nataa  immi  priar  U  Diccaibar  I.  IMO.  TrcMurjr 

B3b  wd  TraaMVjr  CmtHttMim  W  UJittiJam  iHuad  priw 

toRlbrdi  I.  mi _ 

lift  IMlad  Slataa  Saviaa  Ba«ii  tmi  Ttmmj  Bavb  iMuad  priar 

taMaf«kl.  mi 

(0  f^faplinai  ti  iwrtriiwNlitiii  al  tka  UiuUd  Suta*  (oUtcr  tltaa 
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COMPin'ATION  OP  ALTUINATIVB  TAX 
Um  wtly  If  y«ti  ka4  mi  moms  •#  nat  U>f-toim  ca»iul  ffai  •»«r  n*t  iliart-tTm  o»lfl  U—  and  If  m  tl.  ^m*  1.  VMMda  IIS.OOO 


I.  N«t  m€mm  (itmm\t,9m  D    -- v-- 

L  EiKM  if  Mt  lii^  Iwi  capital  fMi  •««  Mt  itort- 
Im  capital  Iw  Cum  I  caluHi  i  (a).  aiiMM  Em  I. 
SaX«'wMMnr*ha««) 


IL  (Mwafy  Ml  wcMM  (liM  I  mmm  Iim  2). 

4.  Um:  Pwaanal  iiiwytinM  Otaa  S,  pa«i  I) 

5.  RaUara  (Mctaa  m(  awiwi) 

i  Lm:  lataraal  a«  CivinwwH  cUiM»i«M. aU.(itaM $(*). 

pa«c  I).    (Saa  iMUwctiaM  22) 

7.  BaUacc  Mibiact  la  airwJ  taa  
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j>  ■  II-  I  II 


I  Normal  taa  (6%  of  Im  7) 

9.  Surtai  aa  iiiM  S.    (Saa  liMtructiaa  2S). 

la  Partial  Ua  (lim  a  pU  liM  9) 

II.  30%alliiK2.  .  

II  AkamativtiaaOiiM  lOplualiM  II)    .. 
13.  Total  Mtval  taa  and  Mirtai  (itca  2*.  pi 
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14.  Taa  liability  (liM  12  ar  line  \\  wtticKevar  i*  tkc  Icaaar) 
(LaUf  a* itai 27. papt  I) 
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Sch^duW  H—NOffTAXABLE  INCOME  OTWER  THAN  INTERESr  REPORTED  IN  SCHEDULE  B.     (Sm  Intruction 


11) 


Wm  a  ictum  ol  income  filMJ  ht  the  preccdini  yew?  ..Xefi..     If  w, 

to  which  roJicctor'i  oAc«  wa*  it  »Mii?Sftn  F.rRacis.ca 


copy  of  will  or  tni*t  instrunwit  and  itatrm^ni  reqoirrd  under 
iMrruclion   I   have  been  previously   hirnuhed,  state   when  and 


Dal«e«tateor  trust  was creatfd     AugUF^     7       I'j^-X 

I 

where  fiW  

Check  whether  thia  return  wu  prepared  on  the  cash  B  or  accrual  Q 
basu. 

W  ytHi  at  a«y  time  after  October  3.  1942.  and  before  the  end   of 
your  taxable  year  have  m  your  employ  more  lh*n  eight  indi- 

TiauaU?     (Answrt'Wor-No") ,\0 If  amwer  is 

Its.    have  you  m  thu  return  Ukta  a  deduction  for  any  amount 
A.r*i!?r.Ah?^  representine  an  increase  or  decrease  in  rate  after 

October  3.  mi}     (Answer  'Ye."  or  "No^  If  answer 

iLl'^  *^'*"  "  "      *    •"•*^^  ■  »t«««m«>t  expLuninf  all  such 
"*""'       —  If  any  of  such  increases  or  decreases   le- 


QUESTIONS 

<}uired  the  prior  approval  of  the  National  War  Ubor  Board  or  the 
Conuniisioner  of  Internal  Revenue  as  stated  in  Instruction  9. 
attach  also  a  copy  of  the  authorization  for  each  of  such  increases 
or  decreases. 

6.  Did  the  estate  or  trust  at  any  time  during  the  taxable  year  own  directly 
or  mdirectly  any  stock  of  a  foreign  corporation  or  a  personal  hoiding 
company  as  defined  in  section  301  of  the  Internal  Revenue  Code? 

(Answer  "Yes"  or  "No") If  answer  is  "Yea,"  attach 

schedule  as  required  by  Instruction  N. 

7.  If  return  is  for  a  truat,  state  name  and  address  of  grantor 


increases  or  deer 


8.  If  return  u  for  an  estate,  has  a  United  States  Estate  Tax  Return 
been  filed?  (Answer  "Yes"  or  "No")  XjSi  S  If  answer  is  "No." 
will  such  a  return  be  filed?  "Yes"  Q  "No"  G  "Uncertain" 
rj  (Check  which.)  


itiat  Umtrnwy) 


(Dm*) 


,  ,       -.         .  AFFIDAVIT  (Sm  Inalruetian  F) 

RTIFIED  rhBLIC  ACCOUNTANT 

fN.«  w  ibwi.,"^Li"ii."i"^) 

•cribed  and  awnrn  tg  before  me  thia 

ikni .__: '^'i/ 
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(><<>■■■  ml  fc*M«ry  «i  «fc») 

Subacribed  and  sworn  tojiefore  nte  this 


....  194. 


_„.'..:^„..  day  of 
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£8TAT£  OF  ISADORE  ZSLU31BACH 
STATBIENT  hITH  RESPECT  TO  iHENDED  RETURN  FOR  19^2 

On  Deoenber  7,  19^  the  Superior  Court  In  «nd  for  the  City 
and  County  of  San  Franoleco  granted  a  partial  dietrlbutlon  of  Inoome, 
llSl, 000.00,  requeited  by  the  legateee  of  Itadore  Zellerbaoh,  In  oom- 
putlng  taxable  Inoome  of  the  Eetate  for  19^2»  •*^*  "^^  '*•  <2.eduoted  at 
inooae  dietrlbuted  to  legatees  of  the  Estate. 

Seo.  29,162-2  of  Regulations  111  provides  that  "Inoome 
whlon  becomes  payable'  means  Inoome  to  whloh  the  legatee  has  a  present 
right  whether  or  not  suoh  Inoome  Is  aotually  paid.  Inasmuoh  as  the 
legatees  had  suoh  rl^t  and  exerolsed  It  even  tho  not  for  the  full 
amount  of  the  Inoome,  the  Estate  Is  filing  an  amended  return  for  19^2 
and  a  claim  for  tauces  paid  thereon  and  is  advising  the  legatees  that 
the  distributive  share  of  eaoh  one  should  be  included  in  his  individual 
Inooae  tax  return  for  19^-2.  ♦♦♦♦♦♦♦♦♦♦♦«♦♦♦•♦•♦•♦ 

Schedules  supporting  inoome  and  deductions,  also  details 
of  non-taxable  Income,  are  on  the  original  return  and  not  reproduced 
herewith. 
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eoknn  3  (aX  SckKlub  B. 

(*)  Fm  Kne  (A).  Schedok  B |. 

(0  Fm  Ibe  (/).  Schedule  B $. 

looatt  (ar  Iom)  from  partamliipt,  lyadkatat,  pook,  etc,  and  incsaK  (rom  otlicr  fidudaiict 
0*-m  t^  a^m^ - 


^  Rait>  aod  royaltia  Qi  m  » 1 1  fciii  O 

7.' (a)  Net  fain  (or  k«)  from  uk  or  escKanfc  of  capital  ata«t»(iM«lih.Mi  IX. 
*  (I)  Net  gain  (or  lo«)  from  lak  or  exclianfe  o(  property  otker  tlkaa  capital 

&  Net  profit  (or  loae)  fam  trade  or  biwinm     (a«iA  mmmm) 

9,  Other  incaae.    (3»««  ■«■«  i<  !■  1  ■  ) 

lOl         Total  jaoooae  in  iteaa  1  to  9.    ffa^     -     v  isaa. ■  tit  fi'   ■  mJ H)l. 


DEDUCTIONS 


11.  latereet.    <F^h  biiitii  Q 

12.  Taaea.    a^UmmadmSd,Ci 


II  Other  deductiom  authorized  by  law. 

14.  Total  deductions  in  itcmt  1 1  to  13 

15.  Balance  Gtem  lOkiiitefn  14) 


It.  LcM  amount  diitributabk  to  beneAciarin  (item  4  (a),  above,  plu*  total  of  column  2,  Scheduk  A) . 

17.  Income  Tu  net  income  (taxable  to  fiduciary)  (item  15,  colunm  I,  lew  item  16,  column  I) 

18.  Victory  Tax  net  income  (Uiabk  to  fiduciary)  (item  15,  column  2,  leu  item  16,  column  2) 


COMPUTATI 


19.  Income  Tu  net  income  (item  1 7  above)  . 

20.  Lcm:  Penonal  exemption 

21.  Balance  (turtax  net  income) 

22.  Leu:    Internt   on  Covirnmrnt    obiicalions, 

etc.  (item  4  (b),  above) 
2).  Balance  Mibject  to  normal  tax 

24.  Nornul  tax  (6%  of  item  23) 

25.  Surtax  on  item  21  _ 

26.  Total  Income  Tax  (item  24  plui  item  25)  (ot 

bne  14.  Scheduk  E) 

27.  Ltm-  PidMciary't  ikan  tl  inciMiw  t*i  pa.d  le  •  fain|ii 

OMtry  ar  U.  S.  poMMMon      (Aiiacb  Fwa  M  Ibi 

28.  BAUNCE  OF  INCOME  TAX 
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$220.1771-^9 
Qt -952-01 
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B III I Kl 
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t^ww5\i}'^^rwi"^ 


OF  TAX 


ictory  Tax  net  income  (item  18  above)   .. 

Specific  exemption 

Income  (ubiect  to  Victory  Tax  (iten  29  lew 

item  30) 

_'U/\'ictory  Tax  before  credit  0%  of  item  31)  . 
"Mir  VKtory  Tax  credit:  25%  of  item  32,  but  not 


'^y\    y'   more  than  $500. 

NET  VICTORY  TAX  (item  32  ku  item  33) 
)S.  Total  of  liemi  28  and  34 
36.  Le«»:  Fiducwry'i  rhare  of  Income  Tax  paid  at 
lourrr  on  lax  free  roveiMnt  bond  uilereit 

'aL\N(  E  OK  INCOME  AND  VICTORY, 
TAX 
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y  Capital  Im  tmny^mm  {tuA  •telM«(^ 


U»oo.r.>rouK^.n,.^^,^. £g.^ATIOW  OF  ALTERNATE  T.v  """'  '  ^'  ' 
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I.  N* -wiye  (<«,  l7.pH«  I) 

ol  fcn.  I.  «fc««  4  (iX  .mJ  W  3 rf  IulIi*SJ5 


S.  (MiMnr  Btt  incaoM  (l«t  I  Im*  Im*  2). 

<  Ui   P«oB4l  cunptioo  OtM  20l  past  |). 

J.  Baknct  ((urtaa  Mt  ncoaM) 
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II.  ,--L^II  Ak«.ti^iM(i^|o^^,,j^ 
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CP^imP  PtJBLIO  AgCOUWAHT 
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tSTAIE  OF  ISADORE  ZEIJ-EBBACH  -  iglt-} 


^3 


SCKZCULE  0 

IKT£RE8T 

State  of  California 
WellB  Fargo  Bank 
Province  of  «iuebeo 
J.  B.  Zellerbrch 

TAXES 

Socipl  security 
RerJ.  property 
Auto 

Docunentary   strjapa 
California  Income 


Net  Income 
IT  V  T 

10,7-9.S7 

iPOOf^oo    X  A,'^f.?2Q-,y^    5  15,920.55 


$       25. 3^ 

623. S^ 

22.70 

269.05 


qUo.93 


9^.93 


OTKSR  DEDUCT I CN8 
Boo>-keeper 
Insurance 
K'Tnanga  expense 
Audit 
Coiiir.1  lesions 


$  2,50^.60 

5.02 

106.71 

1,000.00 

3.000.00 


,6^620^    ^,6^62^^ 


SCHEDULE  A 


Jenr.le  B.    Zellerb^ch,    3^3  8?ji8ome   Street,    S.F. 
J.   D.    Zellerbach,    }kS  Sansome   Street,    S.F. 
Harold  Zellerbrch,    ^43   S-.naone   Street,    S.F, 
Claire   Z.    Saroni,    3^3   Sansome   Street,    S.F. 


Federal 


State 


$  92, 661;. 15.  $ioo,iK)5.73 
30,8^^.05,  3^,1+63.5^ 
30,G-.o.05.  33,i;66.5g 
30.0-^.05       33.^^^»^7 


KOTE:     On  Decenber  I3,    VjK'^  a  dlstrloution  of   income,    v^ 6,000.00 

was   ruthorized   uy   court  order  to  J.    D.    and  Harold   Zellerbr^.ch 
and  d.-'-ire  Saroni.      The   net   lnco«  •   of   the   estate   is   deemed  to 
be  distributable  under  Section   l6l-2  of  Regulations   111, 
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EXHIBIT  E 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco. 

Dept.  9— No.  87721 

In  the  Matter  of  the  Estate  of 

ISADORE  ZELLERBACH 

Deceased. 

PETITION  FOR  PARTIAL  DISTRIBUTION 

To  the  Honorable,  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  City  and  County  of 
San  Francisco : 

The  Petition  of  J.  David  Zellerbach  and  Harold 
L.  Zellerbach  respectfully  shows: 

1.  That  your  petitioners  are  the  duly  appointed, 
qualified  and  acting  executors  of  the  last  will  and 
testament  of  Isadore  Zellerbach,  deceased. 

2.  That  said  decedent  died  testate,  and  letters 
testamentary  were  issvied  to  your  petitioners  and  to 
Marcus  M.  Baruh,  now  deceased,  on  September  2, 
1941 ;  that  more  than  four  months  have  elapsed  since 
the  issuance  of  such  letters  testamentary. 

3.  That  the  total  value  of  said  estate,  as  shown 
by  the  inventory  and  appraisement  on  file  herein,  is 
$4,754,671.56 ;  that  the  time  for  filing  claim.s  against 
said  estate  has  expired;  that  all  claims  which  have 
been  filed  have  been  allowed,  approved  and  [56] 
paid;  that  the  expenses  of  administration  have  not 
been  paid  as  yet,  but  there  will  be  sufficient  assets 
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with  v/hich  to  pay  said  expenses  of  administration, 
even  if  the  legacies  hereinafter  described  are  allowed 
and  paid. 

4.  That  the  inheritance  taxes  due  the  State  of 
California  have  not  been  determined  as  yet;  that 
the  petitioners  are  informed  and  believe,  and  there- 
fore allege  that  the  State  Controller  will  consent  in 
writing  to  a  partial  distribution;  that  all  personal 
property  taxes  due  and  payable  by  said  estate  have 
been  X)aid. 

5.  That  under  the  provisions  of  the  last  will  and 
testament  of  decedent,  admitted  to  probate  herein, 
it  is  provided  as  follows : 

''I  hereby  give  and  bequeath  to  each  of  my 
grandchildren,  Jane  Saroni  (now  known  as 
Jane  Saroni  V/ashburn),  Louis  Saroni  and  A. 
R,  Saroni,  Jr.,  (children  of  my  daughter,  Claire 
Zellerbach  Saroni)  and  James  D.  Zellerbaeh 
and  Richard  C.  Zellerbach,  (sons  of  my  son, 
J.  David  Zellerbach)  and  William  J.  Zellerbach, 
Rolinde  Zellerbach,  (now  known  as  Rolinde 
Zellerbach  Loew)  and  Stephen  Anthony  Zeller- 
bneh,  (children  of  my  son,  Harold  L.  Zeller- 
bach), the  sum  of  five  thousand  dollars  ($5,000) 
making  a  total  of  forty  thousand  dollars  ($40,- 
000) ;  provided,  how^ever,  that  said  legacies 
may  be  paid  by  my  executors  either  in  cash  or 
in  shares  of  stock  or  other  securities  belonging 
to  my  estate  which,  in  the  opinion  of  my  execu- 
tors, shall  be  of  the  value  mentioned,  or  partly 
in  cash  and  partly  in  such  shares  of  stock  or 
other  securities  as  my  executors  may  determine, 
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and  provided  further  that  said  legacies  shall 
not  become  due  until  and  shall  not  be  paid  until 
my  executors  shall  have  cash  or  such  shares  of 
stock  or  other  securities  on  hand  or  which,  in 
their  opinion,  shall  be  available  for  the  payment 
or  satisfaction  of  said  legacies." 

6.  That  the  residue  of  the  estate  of  decedent  is 
distributed,  one-half  to  Jennie  B.  Zellerbach^  widow 
of  decedent,  and  one-half,  equally  between  J.  David 
Zellerbach,  Harold  L.  Zellerbach  and  Claire  Z.  Sar- 
oni,  children  of  decedent. 

7.  That  your  petitioners  hereby  request  the  dis- 
tribution of  the  legacies  to  the  grandchildren,  here- 
inabove described;  that  [57]  it  is  not  proposed  to 
distribute  at  this  time  any  of  the  residue  of  the 
estate;  that  as  provided  in  said  will  the  executors, 
your  petitioners  herein,  may  pay  said  legacies  either 
in  cash  or  in  shares  of  stock,  or  other  securities  be- 
longing to  the  estate,  or  partly  in  cash  and  partly 
in  such  shares  of  stock,  or  other  securities,  as  the 
executors  may  determine;  that  the  executors  desire 
to  pay  said  legacies  by  delivering  to  each  of  said 
grandchildren,  so  designated,  sixty-one  (61)  shares 
of  the  preferred  capital  stock  of  Crown  Zellerbach 
Corporation,  all  of  which  shares  of  stock  are  in  the 
hands  of  the  executors,  and  the  sum  of  $5.62  in  cash; 
that  the  average  market  price  on  the  San  Francisco 
Stock  Exchange  between  the  bid  and  asking  prices 
for  said  stock  as  of  the  date  of  this  petition,  to-wit, 
August  18,  1942,  is  81%,  or  for  said  sixty-one  (61) 
shares  a  total  value  of  $4,994.38,  which,  with  said 
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sum  of  $5.62  in  cash  to  be  distributed  to  each  of 
said  granchildren,  equals  the  sum  of  $5,000.00,  the 
amount  of  their  respective  legacies. 

8.  That  all  of  the  aforesaid  legacies  may  be  dis- 
tributed without  injury  to  the  estate  or  any  person 
interested  therein,  and  your  petitioners  request  that 
the  court  dispense  with  the  necessity  of  any  legatee 
executing  and  filing  a  bond  to  your  petitioners. 

Wherefore,  petitioners  pray  that  the  clerk  of  the 
above  entitled  court  shall  set  this  petition  for  hear- 
ing by  the  court;  that  notice  of  the  time  and  place  of 
such  hearing  shall  be  given  in  the  manner  and  form 
required  by  law ;  that  an  order  be  made  distributing 
to  each  of  the  following  persons,  to-wit :  Jane  Saroni 
Washburn,  Louis  Saroni  and  A.  B.  Saroni,  Jr., 
James  D.  Zellerbach,  Jr.,  Richard  C.  Zellerbach, 
William  J.  Zellerbach,  Rolinde  Zellerbach  Loew  and 
Stephen  Anthony  [58]  Zellerbach,  sixty-one  (61) 
shares  of  the  preferred  stock  of  Crown  Zellerbach 
Corporation  and  the  sum  of  Five  and  62/100  dollars 
($5.62)  in  cash,  in  full  payment  and  discharge  of 
their  respective  legacies  in  the  above  entitled  estate; 
that  the  court  make  an  order  dispensing  with  the 
execution  and  filing  of  a  bond  by  any  of  said  per- 
sons, and  that  this  court  make  all  necessary  orders 
as  may  be  meet  and  proper  in  the  premises. 

/s/  J.  DAVTD  ZELLERBACH, 
/s/  HAROLD  L.  ZELLERBACH, 

Executors  and  Petitioners. 
/s/    PHILIP  S.  EHRLICH, 

Attorney  for  Executors  and 
Petitioners.  [59] 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

J.  David  Zellerbach  and  Harold  L.  Zellerbach, 
being  duly  sworn,  each  for  himself  and  not  one  for 
the  other,  depose  and  say : 

That  he  has  read  the  within  and  foregoing  Peti- 
tion for  Partial  Distribution  and  knows  the  contents 
thereof ;  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  therein  stated  on  informa- 
tion and  belief,  and  as  to  those  matters  he  believes 
it  to  be  true. 

J.  DAVID  ZELLERBACH, 

HAROLD  L.  ZELLERBACH. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  August,  1942. 

[Seal]     DOROTHY  H.  McLENNAN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,   State   of   California. 

[Endorsed]:  Filed  Aug.  19,  1942. 
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EXHIBIT  ^ 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco. 

Dept.  9.     No.  87721. 

In  the  Matter  of  the  Estate  of 

ISAI30RE  ZELLERBACH, 

Deceased. 


ORDER  AND  DECREE  FOR  PARTIAL 
DISTRIBUTION 

J.  David  Zellerbach  and  Harold  L.  Zellerbach, 
Executors  of  the  Last  Will  and  Testament  of  Isa- 
dore Zellerbach,  deceased,  bavins;  filed  herein  on  the 
19th  day  of  August,  1942,  their  petition  praying  for 
a  partial  distribution  of  the  above  entitled  estate, 
and  said  petition  this  day  coming  on  regularly  to  be 
heard,  and  proof  having  been  made  to  t]ie  satisfac- 
tion of  the  court,  the  court  finds  that  notice  of  hear- 
ing of  said  petition  has  been  regularly  given  for  tlie 
period  and  in  the  manner  and  form,  required  by 
law; 

The  court,  after  hearing  the  evidence,  finds  that 
all  the  allegations  of  said  petition  are  true ;  that  the 
time  for  filing  claims  against  said  estate  has  ex- 
pired; that  all  claims  which  have  been  filed,  have 
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been  allowed,  approved  and  paid;  that  the  State 
Controller  of  the  State  of  California  has  consented, 
in  writing,  [61]  to  a  partial  distribution  of  said 
estate;  that  all  personal  property  taxes  due  and  pay- 
able by  said  estate  have  been  paid ;  that  the  distribu- 
tion prayed  for  in  said  petition  may  be  allowed  as 
therein  prayed  for  without  injury  to  said  estate  or 
any  person  interested  therein,  and  after  said  distri- 
bution sufficient  assets  will  remain  in  the  hands  of 
the  executors  to  pay  all  debts  and  expenses  of  ad- 
ministration ; 

It  is  Therefore  Herebv  Ordered,  Adjudged  and 
Decreed  that  said  J.  David  Zellerbach  and  Harold  L. 
Zellerbach,  executors  of  the  last  will  and  testament 
of  Isadore  Zellerbach,  deceased,  pay  and  deliver  to 
the  persons  hereinafter  named  their  respective  lega- 
cies under  the  last  will  and  testament  of  decedent, 
which  legacies  are  in  the  sum  of  Five  Thousand 
Dollars  ($5,000)  to  each  of  said  persons,  and  which 
legacies  shall  be  paid  by  the  delivery  of  sixty-one 
(61)  shares  of  the  preferred  capital  stock  of  Crown 
Zellerbach  Corporation  and  the  sum  of  Five  and 
62/100  dollars  ($5.62)  in  cash  to  each  of  the  follow- 
ing persons:  Jane  Saroni  Washburn,  Louis  Saroni, 
A.  B.  Saroni,  Jr.,  James  D.  Zellerbach,  Jr.,  Richard 
C.  Zellerbach,  William  J.  Zellerbach,  Rolinde  Zeller- 
bach Loew  and  Stephen  Anthony  Zellerbach. 

It  is  Hereby  Further  Ordered  that  the  giving  of 
any  bond  by  any  of  the  persons  herein  named  be- 
fore receiving  their  respective  legacies  be,  and  the 
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same  is  hereby  dispensed  with.  Done  in  Open  Court 
this  2nd  day  of  September,  1942. 

T.  I.  FITZPATRICK, 

Judge  of  the  Superior  Court. 

Consent  to  the  foregoing  partial  distribution  is 
hereby  granted  August  19,  1942. 

HARRY  B.  RILEY, 
State  Controller. 
By  A.  W.  BROUILLET, 

Deputy  Inheritance  Tax 
Attorney. 
[Endorsed] :  Filed  Sept.  2, 1942.  [62] 

EXHIBIT  G. 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco. 

Dept.  9.     No.  87721 

In  the  Matter  of  the  Estate  of 

ISADORE  ZELLERBACH, 

Deceased. 

PETITION  FOR  PARTIAL  DISTRIBUTION 

To  the  Honorable,  the  Su])erior  Court  of  the  State 
of  California,  in  and  for  the  City  and  County 
of  San  Francisco : 
The  petition  of  J.  David  Zellerbach  and  Harold  L. 
Zellerbach  respectfully  shows : 

1,  That  your  petitioners  are  the  duly  appointed, 
qualified  and  acting  executors  of  the  last  will  and 
testament  of  Isadore  Zellerbach,  deceased. 
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2.  That  said  decedent  died  testate  on  August  7, 
1941,  and  Letters  Testamentary  were  issued  to  your 
petitioners  and  to  Marcus  M.  Baruh,  now  deceased, 
on  September  2,  1941 ;  that  more  than  four  months 
have  elapsed  since  the  issuance  of  such  Letters  Tes- 
tamentary. 

3.  That  the  total  value  of  said  estate^  as  shown 
by  the  inventory  and  appraisement  on  file,  herein, 
is  $4,754,671.56 ;  [63]  that  the  time  for  filing  claims 
against  said  estate  has  expired ;  that  all  claims  which 
have  been  filed  have  been  allowed,  approved  and 
paid;  that  the  expenses  of  administration  have  not 
been  paid  as  yet,  but  there  will  be  sufficient  assets 
with  which  to  pay  said  expenses,  even  if  the  dis- 
tribution herein  iprayed  for  and  hereinafter  de- 
scribed is  allowed  and  paid. 

4.  That  the  federal  estate  tax,  as  disclosed  by  the 
return,  has  been  paid;  that  the  inheritance  taxes 
due  the  State  of  California  have  not  yet  been  de- 
termined; that  the  petition's  are  informed  and  be- 
lieve, and  therefore  allege  that  the  State  Controller 
will  consent  in  writing  to  the  partial  distribution 
herein  prayed  for;  that  all  personal  property  taxes 
due  and  payable  by  said  estate  have  been  paid. 

5.  That  on  September  2,  1942,  an  order  and  de- 
cree for  partial  distribution  was  made  and  entered 
herein  under  and  by  virtue  of  the  terms  of  which  all 
gifts  and  legacies  under  the  terms  of  the  last  will 
and  testament  of  decedent  were  ordered  to  be  paid ; 
that  pursuant  to  the  terms  of  said  decree  all  of  said 
legacies  have  been  paid. 
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6.  That  under  the  provisions  of  said  last  will  and 
testament  of  decedent  it  is  provided  as  follows : 

^^I  hereby  give,  devise  and  bequeath  unto  my 
dear  wife,  Jennie  B.  Zellerbach,  an  undivided 
three  sixths  of  all  of  the  rest,  residue  and  re- 
mainder of  my  estate,  real  and  personal  of 
which  I  may  die  seized  or  possessed,  and  I  here- 
by give,  devise  and  bequeath  the  remaining  un- 
divided three-sixths  of  said  rest,  residue  and 
remainder  of  my  estate  to  my  three  children, 
J.  David,  Harold  L.  and  Claire,  one-sixth  to 
each/^ 

7.  That  it  is  estimated  that  the  income  from  the 
estate  of  said  decedent  for  the  calendar  year  1942 
will  approximate  the  sum  of  $317,000.00;  that  the 
residuary  legatees  and  the  executors  desire  to  dis- 
tribute a  portion  of  said  income  as  follows:   [64] 

(a)  To  Jennie  B.  Zellerbach,  widow  of  decedent  $  22,000.00 

(b)  To  J.  David  Zellerbach,  son  of  decedent 53,000.00 

(c)  To  Harold  L.  Zellerbach,  son  of  decedent-  53,000.00 

(d)  To  Claire  Z.  Saroni,  daughter  of  decedent  53,000.00 


Total $181,000.00 

8.  That  it  is  not  proposed  at  this  time  to  dis- 
tribute any  of  the  corpus  of  the  residue  of  the  estate, 
nor  any  income  save  and  except  that  hereinabove 
described ;  that  all  of  said  income  may  be  distributed 
without  injury  to  the  estate,  or  any  person  interested 
therein,  and  your  petitioners  request  that  the  court 
dispense  with  the  necessity  of  any  of  said  legatees 
executing  and  filing  a  bond  to  your  petitioners. 
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Wherefore,  petitioners  pray  that  the  clerk  of  the 
above  entitled  court  shall  set  this  petition  for  hear- 
ing* by  the  court ;  that  notice  of  the  time  and  place 
of  such  hearing  shall  be  given  in  the  manner  and 
form  required  by  law;  that  upon  such  hearing  an 
order  be  made  and  entered  herein  distributing  'from 
the  income  of  the  estate  of  said  decedent  for  the 
calendar  year  1942,  the  sum  of  $181,000.00  in  cash, 
which  income  is  to  be  distributed  to  the  persons  here- 
inabove named,  in  the  amounts  set  opposite  their 
respective  names ;  that  the  court  make  an  order  dis- 
pensing with  the  execution  and  filing  of  a  bond  by 
any  of  said  persons,  and  that  this  court  make  all 
necessary  orders  as  may  be  meet  and  proper  in  the 
premises. 

J.  DAVID  ZELLERBACH, 
HAROLD  L.  ZELLERBACH, 

Executors  and  Petitioners. 

PHILIP  S.  EHRLICH, 

Attorney   for   Executors   and 
Petitioners. 

[Endorsed]  Filed  Nov.  25,  1942.  [65] 
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EXHIBIT  H 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco 

Dept.  9.     No.  87721 

In  the  Matter  of  the  Estate  of 

ISADORE  ZELLERBACH, 

Deceased. 

ORDER  AND  DECREE  FOR  PARTIAL 
DISTRIBUTION 

J.  David  Zellerbach  and  Harold  L.  Zellerbach, 
executors  of  the  last  will  and  testament  of  Isadore 
Zellerbach,  deceased,  havin^^  filed  herein  on  the  25th 
day. of  November,  1942,  their  petition  prayins^  for  an 
order  and  decree  of  this  court,  authorizing  them  to 
distribute  from  the  income  of  said  estate  for  the 
calendar  year  1942,  the  sum  of  $181,000.00  to  the 
persons  hereinafter  named  in  the  amounts  set  oppo- 
site their  respective  names,  and  said  petition  coming 
on  this  day  regularly  to  be  heard,  and  proof  having 
been  made  to  the  satisfaction  of  the  court,  the  court 
finds  that  notice  of  the  hearing  of  said  petition  has 
been  regularly  given  foi*  the  period  and  in  the  man- 
ner and  form  required  by  law; 

The  Court,  after  hearing  the  evidence,  finds  that 
all  the  allegations  of  said  petition  are  true;  that  the 
time  for  [66]  filing  claims  against  said  estate  has 
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expired;  that  all  claims  which  hai^e  been  filed  have 
been  allowed,  approved  and  paid;  that  the  federal 
estate  tax,  as  shown  by  the  return,  has  been  paid; 
that  the  State  Controller  of  the  State  of  California 
has  consented  in  writing  to  the  said  distribution; 
that  all  personal  property  taxes  due  and  payable  by 
said  estate  have  been  paid;  that  the  distribution 
prayed  for  in  said  petition  may  be  allowed  as  therein 
prayed  for  without  injury  to  said  estate  or  any  per- 
son interested  therein,  and  that  after  said  distribu- 
tion sufficient  assets  will  remain  in  the  hands  of  the 
executors  to  pay  all  debts  and  expenses  of  adminis- 
tration ; 

It  is  Therefore  Hereby  Ordered,  Adjudged  and 
Decreed  that  said  J.  David  Zellerbach  and  Harold 
L.  Zellerbach,  as  executors  of  the  last  will  and  testa- 
ment of  Isadore  Zellerbach,  deceased,  pay  and  de- 
liver to  the  persons  hereinafter  named  from  the  in- 
come of  said  estate,  for  the  calendar  year  1942,  the 
total  sum  of  $181,000.00  in  the  amounts  set  oppo- 
site their  respective  names,  to-wit: 

(a)  To  Jennie  B.  Zellerbach,  widow  of  dece- 

dent     $  22.000.00 

(b)  To  J.  David  Zellerbach,  son  of  decedent 53,000.00 

(c)  To  Harold  L.  Zellerbach,  son  of  decedent....  53,000.00 

(d)  To  Claire  Z.  Saroni,  daughter  of  decedent..  53,000.00 


$181,000.00 

It  is  Hereby  Further  Ordered  that  the  giving  of 
any  bond  by  any  of  the  persons  herein  named  before 
receiving  their  respective  distributions  of  income  be, 
and  the  same  is  hereby  dispensed  with. 
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Done  in  Open  Court  this  7tli  day  of  December, 
1942. 

T.  I.  FITZPATRICK, 

Judge  of  the  Superior  Court. 

Consent  to  the  [67]  foregoing  distribution  is  here- 
by granted. 

Dated:  November  28,  1942. 

HARRY  E.  RILEY, 
State  Controller. 
A.  W.  BROUILLET, 

Deputy  Inheritance  Tax 
Collector. 
[Endorsed] :  Filed  Dec.  7,  1942. 

EXHIBIT  I 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco 

Dept.  9.     No.  87721 

In  the  Matter  of  the  Estate  of 

ISADORE  ZELLERBACH, 

Deceased. 

PETITION  FOR  PARTIAL  DISTRIBUTION 

To  the  Honorable,  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  City  and  County 
of  San  Francisco : 
The  petition  of  J.  David  Zellerbach  and  Harold 
L.  Zellerbach  respectfully  shows: 

1.  That  your  petitioners  are  the  duly  appointed, 
qualified  and  acting  executors  of  the  Last  Will  and 
Testament  of  Isadore  Zellerbach,  deceased. 
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2.  That  said  decedent  died  testate  on  August  7, 
1941,  and  Letters  Testamentary  were  issued  to  your 
petitioners  and  to  Marcus  M.  Baruh,  now  deceased, 
on  September  2,  1941 ;  that  more  than  four  months 
have  elapsed  since  the  issuance  of  such  Letters 
Testamentary. 

3.  That  the  total  value  of  said  estate,  as  shown 
by  the  inventory  and  appraisement  on  file  herein,  is 
$4,754,671.56 ;  that  the  time  for  filing  claims  against 
said  estate  has  expired;  that  all  claims  which  have 
been  filed  have  been  allowed,  approved  and  paid; 
that  the  expenses  of  administration  have  not  been 
paid  as  yet,  but  there  will  be  sufiicient  assets  w^ith 
which  to  pay  said  expenses,  even  if  the  distribution 
herein  prayed  for  and  hereinafter  described  is  al- 
lowed and  paid. 

4.  That  the  federal  estate  tax,  as  disclosed  by 
the  return,  has  been  paid ;  that  the  inheritance  taxes 
due  the  State  of  California  have  not  yet  been  deter- 
mined; that  the  petitioners  are  informed  and  be- 
lieve, and  therefore  allege  that  the  State  Controller 
will  consent  in  writing  to  the  partial  distribution 
herein  prayed  for;  that  all  personal  property  taxes 
due  and  payable  by  said  estate  have  been  paid. 

5.  That  on  September  2,  1942  an  order  and 
decree  for  partial  distribution  was  made  and  en- 
tered herein  under  and  by  virtue  of  the  terms  of 
which  all  gifts  and  legacies  under  the  terms  of 
the  Last  Will  and  Testament  of  decedent  were  or- 
dereed  to  be  paid;  that  pursuant  to  the  terms  of 
said  decree  all  of  said  legacies  have  been  paid. 
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6.  That  under  the  provisions  of  said  Last  Will 
and  Testament  of  decedent  it  is  provided  as  follows : 

''I  hereby  give,  devise  and  bequeath  unto  my 
dear  wife,  Jennie  B.  Zellerbach,  an  undivided 
three-sixths  of  all  ot  the  rest,  residue  and  re- 
mainder of  my  estate,  real  and  personal,  of 
which  I  may  die  seized  or  possessed,  and  I 
hereby  give,  devise  and  bequeath  the  remaining 
undivided  three-sixths  of  said  rest,  residue  and 
remainder  of  my  estate  to  my  three  children, 
J.  David,  Harold  L.  and  Claire,  one-sixth  to 
each." 

7.  That  it  is  proposed  to  distribute  at  this  time 
to  the  residuary  legatees  of  said  Last  Will  and  Tes- 
tament from  the  corpus  of  said  estate  the  following 
shares  of  capital  stock,  constituting  a  portion  of  the 
assets  of  said  estate,  to  wit:  [70] 

6000  shares  of  preferred  stock  of  Crown  Zelle- 
bach  Corporation ;  30,000  shares  of  common  stock  of 
Crown  Zellerbach  Corporation;  9000  shares  of  pre- 
ferred stock  of  Rayonier  Incorporated;  12,000 
shares  of  common  stock  of  Rayonier  Incorporated. 

That  it  is  proposed  to  distribute  said  shares  of 
stock  as  follows: 

One-half  thereof  to  Jennie  B.  Zellerbach 
One-sixth  thereof  to  J.  David  Zellerbach 
One-sixth  thereof  to  Harold  L.  Zellerbach 
One-sixth  thereof  to  Claire  Z.  Saroni 

Wherefore,  petitioners  pray  that  the  clerk  of  the 
above-entitled  court  shall  set  this  petition  for  hear- 
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by  the  court;  that  notice  of  the  time  and  place  of 
such  hearing  shall  be  given  in  the  manner  and  form 
required  by  law;  that  upon  such  hearing  an  order 
be  made  and  entered  herein  distributing  from  the 
assets  of  said  estate  the  property  herein  described 
to  the  persons  herein  named  in  the  proportions 
herein  designated;  that  the  court  make  an  order 
dispensing  with  the  execution  and  filing  of  a  bond 
by  any  of  said  persons  and  that  this  court  make  all 
necessary  orders  as  may  be  meet  and  proper  in  the 
premises. 

J.  DAVID  ZELLERBACH, 

HAROLD  L.  ZELLERBACH, 

Executors  and  Petitioners. 

PHILIP  S.  EHRLICH, 
Attorney  of  Executors 
and  Petitioners. 

State  of  California, 

City  and  County  of  San  Francisco — ss: 

J.  David  Zellerbach  and  Harold  L.  Zellerbach, 
being  duly  sworn,  each  for  himself  and  not  one  for 
the  other,  depose  and  say : 

That  he  is  one  of  the  executors  and  petitioners  in 
the  above  entitled  matter;  that  he  has  read  the 
within  and  foregoing  petition  and  knows  the  con- 
tents thereof;  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  therein  stated 
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on   information   and  belief,   and   that   as   to  those 
matters  he  believes  it  to  be  true. 

J.  DAVID  ZELLERBACH, 
HAROLD  L.  ZELLERBACH. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  November,  1942. 

[Seal]  NEIL  T.  DUFFY, 

Notary  Public,  in  and  for  the  City  and  Coimty  of 
San  Francisco,  State  of  California. 

[Endorsed]  :    Filed  Nov.  25,  1942. 

EXHIBIT  J 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  (  ity  and  County  of  San  Francisco 

Dept.  9.     No.  87721 

In  the  Matter  of  the  Estate  of 

ISADORE  ZELLERBACH, 

Deceased. 

ORDER  AND  DECREE  FOR  PARTIAL 
DISTRIBUTION 

J.  David  Zellerbach  and  Harold  L.  Zellerbach, 
executors  of  the  Last  Will  and  Testament  of  Isa- 
dore Zellerbach,  deceased,  having  filed  herein  on  the 
25th  day  of  November,  1942,  their  petition  praying 
for  an  order  and  decree  of  partial  distribution  of 
this  court,  authorizing  them  to  distribute  from  the 
assets  of  said  estate  the  stocks  hereinafter  described 
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to  the  persons  hereinafter  named,  and  said  petition 
coming  on  this  day  regularly  to  be  heard,  and  proof 
having  been  made  to  the  satisfaction  of  the  court, 
the  court  finds  that  notice  of  the  hearing  of  said 
petition  has  been  regularly  given  for  the  period  and 
in  the  manner  and  form  required  by  law ; 

The  Court,  after  hearing  the  evidence,  finds  that 
all  the  allegations  of  said  petition  are  true ;  that  the 
time  for  filing  claims  against  said  estate  has  ex- 
pired; that  all  claims  which  [73]  have  been  filed 
have  been  allowed,  approved  and  paid ;  that  the  fed- 
eral estate  tax,  as  shown  by  the  return,  has  been 
paid ;  that  the  State  Controller  of  the  State  of  Cali- 
fornia has  consented  in  writing  to  the  said  distribu- 
tion; that  all  personal  property  taxes  due  and  pay- 
able by  said  estate  have  been  paid ;  that  the  distribu- 
tion prayed  for  in  said  petition  may  be  allowed  as 
therein  prayed  for  without  injury  to  said  estate  or 
any  person  interested  therein,  and  that  after  said 
distribution  sufficient  assets  will  remain  in  the  hands 
of  the  executors  to  pay  all  debts  and  expenses  of 
administration ; 

It  is  theTefore  ordered,  adjudged  and  decreed 
that  there  be,  and  there  is  hereby  distributed  to  the 
persons  hereinafter  named  an  aggregate  of  6000 
shares  of  the  preferred  capital  stock  of  Crown  Zel- 
lerbach  Corporation;  30,000  shares  of  the  common 
capital  stock  of  Crown  Zellerbach  Corporation ;  9000 
shares  of  the  preferred  capital  stock  of  Rayonier 
Incorporated,  and  12,000  shares  of  the  common  cap- 
ital stock  of  Rayonier  Incorporated,  which  shares  of 
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stock  are  distributed  to  said  persons  in  the  propor- 
tions set  opposite  their  respective  names,  to  wit : 

One-half  thereof  to  Jennie  B.  Zellerbach 
One-sixth  thereof  to  J.  David  Zellerbach 
One-sixth  thereof  to  Harold  L.  Zellerbach 
One-sixth  thereof  to  Claire  Z.  Saroni 

It  is  hereby  further  ordered,  adjudged  and  de- 
creed that  said  J.  David  Zellerbach  and  Harold  L. 
Zellerbach,  the  executors  of  the  Last  Will  and  Tes- 
tament of  Isadore  Zellerbach,  deceased,  deliver  to 
each  of  said  persons  certificates  for  the  respective 
number  of  shares  of  said  stock  that  each  of  said 
persons  is  entitled  to  receive. 

It  is  hereby  further  ordered  that  the  giving  of 
any  bond  [74]  by  any  of  the  persons  herein  named 
before  receiving  the  respective  distributions  herein 
ordered  be,  and  the  same  is  hereby  dispensed  with. 

Done  in  open  Court  this  8th  day  of  December, 
1942. 

T.  I.  PITZPATRICK, 

Judge  of  the  Superior  Court. 

Consent  to  the  foregoing  partial  distribution  is 
hereby  granted. 
Dated  November  28,  1942. 

HARRY  B.  RILEY, 
State  Controller, 
By  A.  W.  BROUILETT, 

Deputy  Inheritance  Tax 
Collector. 

[Endorsed] :     Piled  Dec.  8,  1942.  [75] 
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EXHIBIT  K 

In  the  Superior  Court  of  the  State  of  California  in 

and  for  the  City  and  County  of  San  Francisco 

Dept.  9.     No.  87721 

In  the  Matter  of  the  Estate  of 
ISADORE  ZELLERBACH, 

Deceased. 
PETITION  FOR  AUTHORITY  TO  BORROW 

MONEY      AND      PLEDGE      PERSONAL 

PROPERTY 
To  the  Honorable,  the  Superior  Court  of  the  State 

of  California,  in  and  for  the  City  and  County  of 

San  Francisco: 
The  petition  of  J.  David  Zellerbach  and  Harold 
L.  Zellerbach  respectfully  show: 

That  your  petitioners  are  the  duly  appointed, 
qualified  and  acting  executors  of  the  Last  Will  and 
Testament  of  Isadore  Zellebaeh,  deceased;  that  the 
inventory  and  appraisement  of  said  estate  has  been 
duly  made  and  filed  herein;  that  as  appears  from 
said  inventory  and  appraisement  the  appraised 
value  of  said  estate  is  the  sum  of  $4,754,671.56 ;  that 
the  petitioners  hereby  ask  leave  of  court  to  borrow 
money  and  to  execute  a  note  or  notes  and  pledge  on 
the  personal  property  of  said  estate,  hereinafter 
described,  and  the  particular  purpose  or  purposes 
for  which  it  is  proposed  to  make  said  note  or  notes 
and  said  pledge  agreement  are  as  follows :  [76] 

That  it  is  necessary  for  your  petitioners  to  raise 
cash  for  the  payment  of  inheritance  taxes,  estate 
taxes  and  exx)enses  of  administration;  tlirit  the 
amount  which  your  petitioners  propose  to  raise  is 
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$1,000,000.00,  payable  on  or  before  one  year  after 
date,  with  interest  at  the  rate  of  2^/4%  T)er  ainuun, 
whicli  note  or  notes  are  to  be  secured  by  a  pledge  of 
any  or  all  of  the  personal  property  described  in  the 
inventory  and  appraisement  on  file  herein  and  not 
heretofore  sold  or  distributed  to  the  heirs  of  deced- 
ent; that  said  pledge  will  be  in  such  form  as  is  re- 
quired by  the  person  or  persons  or  lending  institu- 
tions lending  your  petitioners  said  sum  of  money, 
or  any  portion  thereof. 

Wherefore,  petitioners  pray  that  an  order  be 
made  and  entered  herein  authorizing  them,  as  exec- 
utors of  the  Estate  of  Isadore  Zellerbach,  deceased, 
to  borrow  a  sum  not  to  exceed  $1,000,000.00  payable 
on  or  before  one  year  after  date  with  interest  at  the 
rate  of  2^4%  P^i"  annum,  and  to  make  and  execute 
a  promissory  note  or  notes  therefor,  and  as  security 
for  said  promissory  note  or  notes  to  pledge  all  or 
any  portion  of  the  personal  property  described  in 
the  inventory  and  appraisement  on  file  herein  and 
not  heretofore  sold  or  disposed  of  or  distributed  to 
the  heirs  of  decedent,  and  for  such  purpose  to 
execute  a  pledge  agreement  in  such  form  or  forms 
as  may  be  required  by  the  person  or  persons  or  lend- 
ing institutions  lending  your  petitioners  said  sum 
of  money  or  any  portion  thereof,  and  that  all  other 
and  proper  orders  be  made  in  the  premises. 

J.  DAVID  ZELLERBACH, 
HAROLD  L.  ZELLERBACH, 

Petitioners. 
PHILIP  S.  EHRLICH, 

Attorney  for  Petitioners. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

J.  David  Zellerbach  and  Harold  L.  Zellerbach, 
being  duly  sworn  eacli  for  himself,  and  not  one  for 
the  other,  depose  and  say: 

That  he  is  one  of  the  petitioners  in  the  above- 
entitled  matter;  that  he  has  read  the  within  and 
foregoing  petition  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  therein  stated  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to 
be  true. 

J.  DAVID  ZELLERBACH, 
HAROLD  L.  ZELLERBACH. 

Subscribed  and  sworn  to  before  me  this  26tli  day 
of  October,  1942. 

[Seal]  DOROTHY  H.  McLENNAN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :    Filed  Oct.  26,  1942.  [78] 
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EXHIBIT  L 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco 

Dept.  9.     No.  87721 

In  the  Matter  of  the  Estate  of 

ISADORE  ZELLERBACH, 

Deceased. 

ORDER  AUTHORIZING  EXECUTORS  TO 
BORROW  MONEY,  EXECUTE  PROMIS- 
SORY NOTES,  AND  PLEDGE  PERSONAI. 
PROPERTY 

J.  David  Zellerbach  and  Harold  L.  Zellerbach, 
executors  of  the  Last  Will  and  Testament  of  Isa- 
dore Zellerbach,  deceased,  having  filed  herein  on  the 
26th  day  of  October,  1942,  their  verified  petition  for 
authority  to  borrow  the  sum  of  not  to  exceed  $1,000,- 
000.00,  payable  on  or  before  one  year  after  date,  with 
interest  at  the  rate  of  21/^ %  per  annum,  and  to  exe- 
cute a  promissory  note  or  notes  therefor,  and  as 
security  for  said  promissory  note  or  notes  to  pledge 
all  or  any  portion  of  the  personal  property  of  said 
estate  described  in  the  inventory  and  appraisement 
on  file  herein  and  not  heretofore  sold  or  disposed  of 
or  distributed  to  the  heirs  of  said  decedent,  said 
petition  came  on  regularly  this  day  to  be  heard  be- 
fore the  above-entitled  court.  Department  No.  9 
thereof,  and  proof  having  been  made  to  the  satis- 
faction of  the  court,  the  court  finds  that  notice  of 
the  time  and  place  of  the  hearing  of  said  petition 
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has  been  given  in  the  manner  and  form  and  for  the 
time  required  by  law;  and  after  hearing  the  evi- 
dence, the  court  being  satified  that  it  is  for  the  best 
interests  and  advantage  of  said  estate  that  said  peti- 
tion be  granted; 

Now,  therefore,  it  is  hereby  ordered  that  said  J. 
David  Zellerbach  and  Harold  L.  Zellerbach,  as 
executors  of  the  Last  Will  and  Testament  of  Isadore 
Zellerbach,  deceased,  be  and  they  are  hereby  author- 
ized to  borrow  a  sum  not  to  exceed  $1,000,000.00  and 
to  execute  their  promissory  note  or  notes  therefor, 
payable  on  or  before  one  year  after  date,  with  inter- 
est at  the  rate  of  2%%  per  annum,  and  as  security 
for  said  promissory  note  or  notes  said  executors  are 
authorized  to  pledge  all  or  any  portion  of  the  per- 
sonal property  of  said  estate  described  in  the  inen- 
tory  and  appraisement  on  file  herein  and  not  here- 
tofore sold  or  disposed  of  or  distributed  to  the  heirs 
of  decedent,  and  to  execute  a  pledge  agreement 
therefor,  said  promissory  note  or  notes  and  pledge 
agreement  to  be  in  such  form  or  forms  as  may  be 
required  by  the  person  or  persons  or  lending  insti- 
tutions lending  said  money,  or  any  portion  thereof. 

Done  in  Open  Court  this  6th  day  of  November, 
1942. 


Judge  of  the  Superior  Court. 
[Endorsed] :     Filed  Nov.  6,  1942.  [80] 
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EXHIBIT  M 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco 

Dept.  9.     No.  87721 

In  the  Matter  of  the  Estate  of 

ISADORE  ZELLERBACH, 

Deceased. 

PETITION  FOR  PARTIAL  DISTRIBUTION 

To  the  Honorable,  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  City  and  County 
of  San  Francisco : 

The  petition  of  J.  David  Zellerbach  and  Harold 
L.  Zellerbach  respectfully  shows: 

1.  That  your  petitioners  are  the  duly  appointed, 
qualified  and  acting  executors  of  the  Last  Y\\\\  and 
Testament  of  Isadore  Zellerbach,  deceased. 

2.  That  said  decedent  died  testate  on  August  7, 
1941,  and  Letters  Testamentary  were  issued  to  your 
petitioners  and  to  Marcus  M.  Baruh,  now  deceased, 
on  September  2,  1941;  that  more  than  i'oiTr  montlis 
have  elapsed  since  the  issuance  of  such  Letters 
Testamentary. 

3.  That  the  total  value  of  said  estate,  as  shown 
by  the  inventory  and  appraisement  on  file  herein,  is 
$4,754,671.56;  that  the  time  for  filing  claims  against 
said  estate  has  expired;  [81]  that  all  claims  which 
have  been  filed  have  been  allowed,  approved  and 
paid;  that  the  expenses  of  administration  have  not 
been  paid  as  yet,  but  there  will  be  sufficient  assets 
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with  wliicli  to  pay  said  expenses,  even  if  the  distri- 
bution herein  prayed  for  and  hereinafter  described 
is  allowed  and  paid. 

4.  That  the  federal  estate  tax,  as  disclosed  by 
the  return,  has  been  paid ;  that  the  inheritance  taxes 
due  the  State  of  California  have  not  yet  been  deter- 
mined; that  the  petitioners  are  informed  and  be- 
lieve, and  therefore  allege  that  the  State  Controller 
will  consent  in  writing  to  the  partial  distribution 
herein  prayed  for ;  that  all  personal  property  taxes 
due  and  payable  by  said  estate  have  been  paid. 

5.  That  on  September  2,  1942  an  order  and 
decree  for  partial  distribution  was  made  and  en- 
tered herein  under  and  by  virtue  of  the  terms  of 
which  all  gifts  and  legacies  under  the  terms  of 
the  Last  Will  and  Testament  of  decedent  were  or- 
dered to  be  paid;  that  pursuant  to  the  terms  of 
said  decree  all  of  said  legacies  have  been  paid. 

6.  That  under  the  provisions  of  said  Last  Will 
and  Testament  of  decedent  it  is  provided  as  follows : 

^'I  hereby  give,  devise  and  bequeath  unto  my 
dear  wife,  Jennie  B.  Zellerbach,  an  undivided 
three-sixths  of  all  of  the  rest,  residue  and  re- 
mainder of  my  estate,  real  and  personal,  of 
which  I  may  die  seized  or  possessed,  and  I 
hereby  give,  devise  and  bequeath  the  remaining 
undivided  three-sixths  of  said  rest,  residue  and 
remainder  of  my  estate  to  my  three  children, 
J.  David,  Harold  L.  and  Claire,  one-sixth  to 
each." 
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7.  That  included  among  the  assets  of  said  estate 
is  a  certain  parcel  of  unimproved  real  property 
hereinafter  described;  that  it  is  proposed  to  dis- 
tribute the  said  parcel  of  real  property  at  this  time 
to  the  residuary  legatees  of  said  Last  Will  and  Tes- 
tament in  the  following  proportions : 

(a)  Three-sixths  to  Jennie  B.  Zellerbach 

(b)  One-sixth  to  J.  David  Zellerbach 

(c)  One-sixth  to  Harold  L.  Zellerbach 

(d)  One-sixth  to  Claire  Z.  Saroni 

That  the  following  is  a  description  of  the  real 

property  proposed  to  be  distributed  by  this  petition : 

All  that  real  property  situate,  lying  and  being 

in  the  City  and  County  of  San  Francisco,  State 

of  California,  more  particularly  described  as 

follows : 

*^  Commencing  at  a  point  on  the  northerly 
line  of  Turk  Street  137  feet  6  inches  West  of 
the  Westerly  line  of  Leavenworth  Street,  run- 
ning thence  westerly  along  the  northerly  line 
of  Turk  Street  137  feet  6  inches;  thence  at  a 
right  angle  northerly  137  feet  6  inches;  thence 
at  a   right   angle   easterly   137   feet   6   inches; 
thence  at  a  right  angle  southerly  137  feet  (> 
inches  to  the  northerly  line  of  Turk  Street  and 
the  point  of  commencement." 
Wherefore,  petitioners  pray  that  the  clerk  of  the 
above-entitled  court  shall  set  this  petition  for  hear- 
ing by  the  court ;  that  notice  of  the  time  and  place  oi' 
such  hearing  shall  be  given  in  the  manner  and  form 
required  by  law;  that  upon  such  hearing  an  order 
be  made  and  entered  herein  distributing  from  the 
assets  of  said  estate  the  real  property  herein  de- 
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scribed  to  the  persons  herein  named  in  the  propor- 
tions above  designated;  that  the  court  make  an 
order  dispensing  with  the  execution  and  filing  of  a 
bond  by  any  of  said  persons  and  that  this  court 
make  all  necessary  orders  as  may  be  meet  and 
proper  in  the  premises. 

J.  DAVID  ZELLERBACH, 
HAEOLD  L.  ZELLERBACH, 
Executors  and  Petitioners. 
PHILIP  S.  EHRLICH, 
Attorney  of  Executors 
and  Petitioners. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

J.  David  Zellerbach  and  Harold  L.  Zellerbach, 
being  duly  sworn  each  for  himself  and  not  one 
for  the  other,  depose  and  say: 

That  he  is  one  of  the  executors  and  petitioners  in 
the  above-entitled  matter;  that  he  has  read  the 
within  and  foregoing  petition  and  knows  the  con- 
tents thereof ;  that  the  same  is  true  of  his  own  knowl- 
edge except  as  to  the  matters  therein  stated  on  infor- 
mation and  belief,  and  as  to  those  m.atters  he  be- 
lieves it  to  be  true. 

J.  DAVID  ZELLERBACH, 
HAROLD  L.  ZELLERBACH. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  June,  1943. 

[Seal]  DOROTHY  H.  McLEOSTNAN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :     Filed  June  18,  1943.  [84] 
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EXHIBIT  N 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco 

Dept.  9.     No.  87721 

In  the  Matter  of  the  Estate  of 

ISADORE  ZELLERBACH, 

Deceased. 

ORDER  AND  DECREE  FOR  PARTIAL 
DISTRIBUTION 

J.  David  Zellerbach  and  Harold  L.  Zellerbach,  ex- 
ecutors of  the  Last  Will  and  Testament  of  Isadore 
Zellerbach,  deceased,  having  filed  herein  their  peti- 
tion praying  for  an  order  and  decree  of  this  court, 
on  the  7th  day  of  July,  1943,  authorizing  them  to 
distribute  the  real  property  set  forth  in  said  peti- 
tion, and  hereinafter  described,  to  the  residuary 
legatees  under  the  Last  AVill  and  Testament  of  Isa- 
dore Zellerbach,  deceased,  in  the  proportions  that 
the  residue  of  said  estate  is  distributed  to  said  resi- 
duary legatees;  and  said  petition  coming  on  regu- 
larly this  day  to  be  heard,  and  proof  having  been 
made  to  the  satisfaction  of  this  court,  tlie  court 
fin'ls  that  notice  of  the  hearing  of  said  petition  has 
been  regularly  given  for  the  period  and  in.  the  man- 
ner and  form  required  by  law; 

The  court  after  hearing  the  evidence  finds  tliat 
all  [85],  the  allegations  of  said  petition  are  true; 
that  the  time  for  filing  claims  against  said  estate 
has  expired;  that  all  claims  which  have  been  filed 
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have  been  allowed,  approved  and  paid ;  that  the 
federal  estate  tax,  as  shown  by  the  return^  has  been 
paid;  that  the  State  Controller  of  the  State  of  Cali- 
fornia has  consented  in  writing  to  said  distribution ; 
that  all  personal  property  taxes  due  and  payabte  by 
said  estate  have  been  paid;  that  the  distribution 
prayed  for  in  said  petition  may  be  allowed  ^  fis 
therein  prayed  for  without  injury  to  said  estate  or 
any  person  interested  therein,  and  that  after  said 
distribution  sufficient  assets  will  remain  in  the  hands 
of  the  executors  to  pay  all  debts  and  expenses .  of 
administration;  , 

It  is  therefore  hereby  ordered,  adjudged  and  de- 
creed that  all  of  that  certain  real  property  herein- 
after described,  being  a  part  of  the  residue  and 
remainder  of  the  Estate  of  Isadore  Zellerbach,  de- 
ceased, be,  and  the  same  is  hereby  distributed  as 
follows : 

(a)  Three-sixths  to  Jennie  B.  Zellerbach 

(b)  One-sixth  to  J.  David  Zellerbach 

(c)  One-sixth  to  Harold  L.  Zellerbach 

(d)  One-sixth  to  Claire  Z.  Saroni 

The  following  is  a  particular  description  of  the 
real  property  of  which  distribution  is  hereby  or- 
dered : 

All  that  certain  real  property  situate,  lying 
and  being  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  more  particularly 
described  as  follows: 

^'Commencing  at  a  point  on  the  northerly  line 
of  Turk  Street  137  feet  6  inches  west  of  the 
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westerly  line  of  Leavenworth  Street,  running 
thence  westerly  along  the  northerly  line  of  Turk 
Street  137  feet  6  inches ;  thence  at  a  right  angle 
easterly  137  feet  6  inches;  thence  at  a  right  angle 
southerly  137  feet  6  inches  to  the  northerly  line 
of  Turk  Street  and  the  point  of  commencing." 

Done  in  Open  Court  this  7th  day  of  July,  1943. 

/s/  T.  I.  FITZPATRICK  ,  „ 

Judge  of  the  Superior  Court. 

Consent  to  the  foregoing  partial  distribution  is 
hereby  granted. 

Dated  June  22nd,  1943. 

HARRY  B.  RILEY, 

State  Controller. 

By  A.  W.  BROUILETT, 

Deputy  Inheritance  Tax 
Attorney. 

[Endorsed] :     Piled  July  7,  1943.  [87] 
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EXHIBIT  0 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco 

Dept.  9.     No.  87721 

In  the  Matter  of  the  Estate  of 

ISADORE  ZELLERBACH, 

Deceased. 

PETITION  FOR  PARTIAL  DISTRIBUTION 

To  the  Honorable,  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  City  and  County 
of  San  Francisco : 

The  petition  of  J.  David  Zellerbach  and  Harold 
L.  Zellerbach  respectfully  shows: 

1.  That  your  petitioners  are  the  duly  appointed, 
qualified  and  acting  executors  of  the  Last  Will  and 
Testament  of  Isadore  Zellerbach,  deceased. 

2.  That  said  decedent  died  testate  on  August  7, 
1941,  and  Letters  Testamentar}^  were  issued  to  your 
petitioners  and  to  Marcus  M.  Baruh,  now  deceased, 
on  September  2,  1941 ;  that  more  than  four  months 
have  elapsed  since  the  issuance  of  such  Letters 
Testamentary. 

3.  That  the  total  value  of  said  estate,  as  shown 
by  the  inventory  and  appraisement  on  file  herein,  is 
$4,754,671.56;  that  the  time  for  filing  claims  against 
said  estate  has  expired;  that  all  claims  which  have 
been  filed  have  been  allowed,  approved  and  paid; 
that  the  expenses  of  administration  have  not  been 
paid  as  yet,  but  there  will  be  sufficient  assets  with 
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which  to  pay  said  expenses,  even  if  the  distribution 
herein  pmyed  for  and  hereinafter  described  is  al- 
lowed and  paid. 

4.  That  the  federal  estate  tax,  as  disclosed  by 
the  return,  has  been  paid ;  that  the  inheritance  taxes 
due  the  State  of  California  have  not  yet  been  deter- 
mined; that  the  petitioners  are  informed  and  be- 
lieve, and  therefore  allege  that  the  State  Controller 
will  consent  in  writing  to  the  partial  distribution 
herein  prayed  for;  that  all  personal  property  taxes 
due  and  payable  by  said  estate  have  been  paid. 

5.  That  on  September  2,  1942  an  order  and 
decree  for  partial  distribution  was  made  and  en- 
tered herein  under  and  by  virtue  of  the  terms  of 
which  all  gifts  and  legacies  under  the  terms  of 
the  Last  Will  and  Testament  of  decedent  were  or- 
dered to  be  paid;  that  pursuant  to  the  terms  of 
said  decree  all  of  said  legacies  have  been  paid. 

6.  That  under  the  provisions  of  said  Last  Will 
and  Testament  of  decedent  it  is  provided  as  follows : 

'^I  hereby  give,  devise  and  bequeath  unto  my 
dear  wife,  Jennie  B.  Zellerbach,  an  undivided 
three-sixths  of  all  of  the  rest,  residue  and  re- 
mainder of  my  estate,  real  and  personal,  of 
which  I  may  die  seized  or  possessed,  and  I 
hereby  give,  devise  and  bequeath  the  remaining 
undivided  three-sixths  of  said  rest,  residue  and 
remainder  of  my  estate  to  my  three  children, 
J.  David,  Harold  L.  and  Claire,  one-sixth  to 
each/' 

7.  That  included  among  the  assets  of  said  estate 
ai^e  six  himdred  and  twenty-seven  (627)  shares  of 
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the  eoniinan  capital  stock  of  Dreamland  Auditoriun], 
Ltd.  and  four  hundred  and  sixty  (460)  shares  of  the 
preferred  capital  stock  of  Dreamland  Auditorium, 
Ltd. ;  that  it  is  proposed  to  distribute  said  shares  of 
stock  at  this  time  to  the  residuary  legatees  of  the 
said  Last  Will  and  Testament  in  [89]  the  following 
proportions : 

(a)  Three-sixths  to  Jennie  B..Zellerbach 

(b)  One-sixth  to  J.  David  Zellerbach 

(c)  One-sixth  to  Harold  L.  Zellerbach    . 

(d)  One-sixth  to  Claire  Z.  Saroiji 

Wherefore,  petitioners  pray  that  the  clerk  of  the 
above-entitled  court  shall  set  this  petition  for  hear- 
ing by  the  court ;  that  notice  of  the  time  and  place  of 
such  hearing  shall  be  given  in  the  manner  and  form 
required  by  law ;  that  upon  such  hearing  an  order 
be  made  and  entered  herein  distributing  from  the 
assets  of  said  estate  the  property  hereinabove  de- 
scribed to  the  persons  herein  named  in  the  projjor- 
tions  above  designated ;  that  the  court  make  an 
order  dispensing  with  the  execution  and  filing  of  a 
bond  by  any  of  said  persons  and  that  this  court 
make  all  necessary  orders  as  may  be  meet  and 
proper  in  the  premises. 

/s/  J.  DAVID  ZELLERBACH, 
/s/  HAROLD  L.  ZELLERBACH, 
Executors  and  Petitioners. 

/s/  PHILIP  S.  EHRLICH, 

Attorney  for  Executors  and 
Petitioners. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

J.  David  Zellerbach,  being  first  duly  sworn,  de- 
poses and  says : 

That  he  is  one  of  the  executors  of  the  Last  Will 
and  Testament  of  Isadore  Zellerbach,  deceased ;  and 
make  this  verification  for  and  in  behalf  of  the  exe- 
cutors of  said  Last  Will  and  Testament ;  that  he  has 
read  the  within  and  foregoing  petition  and  knows 
the  contents  thereof;  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  those  matters  therein 
stated  on  information  and  belief,  and  as  to  it  he 
believes  them  to  be  true. 

/s/  J.  DAVID  ZELLERBACH. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  August,  1943. 

[Seal]     DOROTHY  H.  McLENNAN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :     Filed  Aug.  4,  1943.  [91] 
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EXHIBIT  P 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco 

Dept.  9.    No.  87721 

In  the  Matter  of  the  Estate  of 

ISADORE  ZELLERBACH, 

Deceased. 

ORDER  AND  DECREE  OP  PARTIAL 
DISTRIBUTION 

J.  David  Zellerbach  and  Harold  L.  Zellerbach, 
executors  of  the  Last  Will  and  Testament  of  Isa- 
dore  Zellerbach,  deceased,  having  filed  herein  on  the 
4th  day  of  August,  1943,  their  petition  praying  for 
an  order  and  decree  of  this  Court  authorizing  them 
to  distribute  the  personal  property  hereinafter  de- 
scribed to  the  residuary  legatees  under  the  La-t 
Will  and  Testament  of  Isadore  Zellerbacli.  deceased, 
in  the  proportions  that  the  residue  of  said  estate 
is  distributed  to  said  residuary  legatees;  and  said 
petition  coming  on  regularly  this  day  to  be  heard, 
and  proof  having  been  made  to  the  satisfaction  of 
the  Court,  the  Court  finds  that  the  notice  of  the 
hearing  of  said  petition  has  been  regularly  given 
for  the  period  and  in  the  manner  and  form  required 
by  law; 

The  Court  after  hearing  the  evidence  finds  that 
all  the  allegations  of  said  petition  are  true ;  that  the 
time  for  filing  claims  against  said  estate  has  expired ; 
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that  all  claims  which  have  [92]  been  filed  have  been 
allowed,  approved  and  paid ;  that  the  Federal  Estate"' 
tax,  as  shown  by  the  return,  has  been  paid ;  that  the 
State  Controller  of  the  State  of  California  has  con- 
sented in  writing  to  said  distribution;  that  all  per- 
sonal property  taxes  due  and  payable  by  said  estate 
have  been  paid ;  that  the  distribution  prayed  for  in 
said  petition  may  be  allowed  as  therein  prayed  for 
without  injury  to  said  estate  or  any  person  inter- 
ested therein,  and  that  after  said  distribution  suffi- 
cient assets  will  remain  in  the  hands  of  the  executors 
to  pay  all  debts  and  expenses  of  administration ; 

It  is  therefore  hereby  ordered,  adjudged  and  de- 
creed that  the  personal  property  hereinafter  de- 
scribed being  a  part  of  the  residue  and  remainder  of 
the  estate  of  Isadore  Zellerbach,  deceased  be,  and 
the  same  is  hereby  distributed  as  follows : 

(a)  Three-sixths  to  Jennie  B.  Zellerbach 

(b)  One-sixth  to  J.  David  Zellerbach 

(c)  One-sixth  to  Harold  L.  Zellerbach 

(d)  One-sixth  to  Claire  Z.  Saroni 

The  following  is  a  particular  description  of  the 
personal  property  of  which  distiibution  is  hereby 
ordered : 

(a)  627  shares  of  the  common  capital  stock 
of  Dreamland  Auditorium,  Ltd. 

(b)  460    shares    of    the    preferred    capital 
stock  of  Dreamland  Auditorium,  Ltd. 
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Done  in  Open  Court  this  18tb  day  of  August, 
1943. 

FRANKLIN  A.  GRIFFIN, 

Judge  of  the  Superior  Court. 

Consent  to  the  foregoing  partial  distribution  is 
hereby  granted. 

Dated  August  9th,  1943. 

HARRY  B.  RILEY, 

State  Controller. 
By  A.  W.  BROUILLET, 

Deputy  Inheritance 
Tax  Attorney. 
[Endorsed] :     Filed  Aug.  18,  1943.  [93] 

EXHIBIT  Q 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco 

Dept.  9.     No.  87721 

In  the  Matter  of  the  Estate  of 
ISADORE  ZELLERBACH, 

Deceased. 

PETITION  FOR  PARTIAL  DISTRIBUTION 

To  the  Honorable,  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  City  and  County 
of  San  Francisco : 
The  petition  of  J.  David  Zellerbach  and  Harold 
L.  Zellerbach  respectfully  shows: 

1.  That  your  petitioners  are  the  duly  appointed, 
qualified  and  acting  executors  of  the  Last  Will  and 
Testament  of  Isadore  Zellerbach,  deceased. 
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2.  That  said  decedent  died  testate  on  August  7, 
1941,  and  Letters  Testamentary  were  issued  to  vour 
petitioners  and  to  Marcus  M.  Baruh,  now  deceased, 
on  September  2,  1941 ;  that  more  than  four  months 
have  elapsed  since  the  issuance  of  such  Letters 
Testamentary. 

3.  That  the  total  value  of  said  estate,  as  shown 
by  the  inventory  and  appraisement  on  file  herein,  is 
$4,754,671.56;  that  the  time  for  filing  claims  against 
said  estate  has  expired;  that  all  claims  which  have 
been  filed  have  been  allowed,  approved  and  paid; 
that  the  expenses  of  administration  have  not  been 
paid  as  yet,  but  there  will  be  sufficient  assets  with 
which  to  pay  said  expenses,  even  if  the  distribution 
herein  prayed  for  and  hereinafter  described  is  al- 
lowed and  paid. 

4.  That  the  federal  estate  tax,  as  disclosed  by 
the  return  has  been  paid;  that  all  inhertance  taxes 
due  the  state  of  California  have  been  paid ;  that  all 
personal  property  taxes  due  and  payable  by  said 
estate  have  been  paid. 

5.  That  on  September  2,  1942  an  order  and 
decree  for  partial  distribution  was  made  and  en- 
tered herein  under  and  by  virtue  of  the  terms  of 
which  all  gifts  and  legacies  under  the  terms  of 
the  Last  Will  and  Testament  of  decedent  were  or- 
dered to  be  paid;  that  pursuant  to  the  terms  of 
said  decree  all  of  said  legacies  have  been  paid. 

6.  That  under  the  provisions  of  said  Last  Will 
and  Testament  of  decedent  it  is  provided  as  follows  : 

''I  hereby  give,  devise  and  bequeath  unto  my 
dear  wife,  Jennie  B.  Zellerbach,  an  undivided 
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three-sixths  of  all  of  the  rest,  residue  and  re- 
mainder of  my  estate,  real  and  personal,  of 
which  I  may  die  seized  or  possessed,  and  I 
hereby  give,  devise  and  bequeath  the  remaining 
undivided  three-sixths  of  said  rest,  residue  and 
remainder  of  my  estate  to  my  three  children, 
J.  David,  Harold  L.  and  Claire,  one-sixth  to 
each." 

7.  That  it  is  estimated  that  the  income  from  the 
estate  of  said  decedent  for  the  calendar  year  1943 
v^ill  approximate  the  sum  of  $191,500.00;  that  the 
residuary  legatees  and  the  executors  desire  to  dis- 
tribute a  portion  of  said  income,  to- wit,  the  sum  of 
$96,000.00  as  follows : 

(a)  To  J.  David  Zellerbach,  son  of  decedent $  32,000.00 

(b)  To  Harold  L.  Zellerbach,  son  of  decedent....     32,000.00 

(c)  To  Claire  Z.  Saroni,  daughter  of  decedent..     32,000.00 


Total    $  96,000.00 

8.  That  it  is  not  proposed  at  this  time  to  dis- 
tribute any  of  the  corpus  of  the  residue  of  the  es- 
tate, nor  any  income,  save  and  except  that  herein- 
above described;  that  all  of  said  income  may  be  dis- 
tributed without  injury  to  the  estate,  or  any  person 
interested  therein,  and  your  petitioners  request  that 
the  court  dispense  with  the  necessity  of  any  of  said 
legatees  executing  and  filing  a  bond  to  your  peti- 
tioners. 

Wherefore,  petitioners  pray  that  the  clerk  of  the 
above-entitled  court  shall  set  this  petition  for  hear- 
ing by  the  court ;  that  notice  of  the  time  and  place  of 
such  hearing  shall  be  given  in  the  manner  and  form 
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required  by  law;  that  upon  such  hearing  an  order 
be  made  and  entered  herein  distributing  from  the 
income  of  the  estate  of  said  decedent  for  the  calen- 
dar year  1943,  the  sum  of  $96,000.00  in  cash,  which 
income  is  to  be  distributed  to  the  persons  herein- 
above named,  in  the  amounts  set  opposite  their  re- 
spective names;  that  the  court  make  an  order  dis- 
pensing with  the  execution  and  filing  of  a  bond  by 
any  of  said  persons,  and  that  this  court  make  all 
necessary  orders  as  may  be  meet  and  proper  in  the 
premises. 

J.  DAVID  ZELLERBACH, 
HAROLD  L.  ZELLERBACH, 
Executors  and  Petitioners. 

PHILIP  S.  EHRLICH, 
Attorney  for  Executors 
and  Petitioners. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

J.  David  Zellerbach  and  Harold  L.  Zellerbach, 
being  duly  sworn  each  for  himself  and  not  one  for 
the  other,  depose  and  say : 

That  he  is  one  of  the  executors  and  petitioners  in 
the  above-entitled  matter;  that  he  has  read  the 
within  and  foregoing  petition  and  knows  the  con- 
tents thereof;  that  the  same  is  true  of  his  own 
knowledge  except  as  to  the  matters  therein  stated  on 
information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true. 

J.  DAVID  ZELLERBACH, 
HAROLD  L.  ZELLERBACH. 
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Subscribed  and  sworn  to  before  me  tliis  30th  day 
of  November,  1943. 

THOMAS  A.  DOUGHERTY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :     Filed  Nov.  30,  1943.  [97] 


EXHIBIT  R 

In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco 

Dept.  9.     No.  87721 

In  the  Matter  of  the  Estate  of 

ISADORE  ZELLERBACH, 

Deceased. 

ORDER  AND  DECREE  FOR  PARTIAL 
DISTRIBUTION 

J.  David  Zellerbach  and  Harold  L.  Zellerbaeh, 
executors  of  the  Last  Will  and  Testatment  of  Isa- 
dore  Zellerbach,  deceased,  having  filed  herein  on  the 
30th  day  of  November,  1943,  their  petition  and 
praying  for  an  order  and  decree  of  this  court, 
authorizing  them  to  distribute  from  the  income  of 
said  estate,  for  the  calendar  year  1943,  the  sum  of 
$96,000.00  to  the  persons  hereinafter  named  in  the 
amounts  set  opposite  their  respective  names,  and 
said  petition  coming  on  this  day  regularly  to  be 
heard,  and  proof  having  been  made  to  the  satisfac- 
tion of  the  court,  the  court  finds  that  notice  of  the 
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hearing  of  said  petition  has  been  regularly  given 
for  the  period  and  in  the  manner  and  form  required 
by  law; 

The  Court,  after  hearing  the  evidence,  finds  that 
all  the  allegations  of  said  petition  are  true;  that 
the  time  for  filing  claims  against  said  estate  has 
expired;  that  all  claims  which  [98]  have  been  filed 
have  been  allowed,  approved  and  paid ;  that  the  fed- 
eral estate  tax,  as  shown  by  the  return,  has  been 
paid;  that  all  inheritance  taxes  due  the  State  of 
California  have  been  paid;  that  all  personal  prop- 
erty taxes  due  and  payable  by  said  estate  have  been 
paid;  that  that  the  distribution  prayed  for  in  said 
petition  may  be  allowed  as  therein  prayed  for  with- 
out injury  to  said  estate  or  any  person  interested 
therein,  and  that  after  said  distribution  sufiicient 
assets  will  remain  in  the  hands  of  the  executors  to 
pay  all  debts  and  expenses  of  administration. 

It  is  therefore  hereby  ordered,  adjudged  and  de- 
creed that  said  J.  David  Zellerbach  and  Harold  L. 
Zellerbach,  as  executors  of  the  Last  Will  and  Testa- 
ment of  Isadore  Zellerbach,  deceased,  pay  and  de- 
liver to  the  persons  hereinafter  named  from  the 
income  of  said  estate,  for  the  calendar  year  1943,  the 
total  sum  of  $96,000.00  in  the  amoimts  set  opposite 
their  respective  names,  to-wit: 

(a)  To  J.  David  Zellerbach,  son  of  decedent $  32,000.00 

(b)  To  Harold  L.  Zellerbach,  son  of  decedent-.     32,000.00 

(c)  To  Claire  Z.  Saroni,  daughter  of  decedent..     32,000.00 

$  96,000.00 
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It  is  hereby  further  ordered  that  the  giving  of 
any  bond  by  any  of  the  persons  herein  named  be- 
fore receiving  their  respective  distributions  of  in- 
come be,  and  the  same  is  hereby  dispensed  with. 

Done  in  Open  Court  this  13th  day  of  December, 
1943. 

T.  I.  FITZPATRICK, 

Judge  of  the  Superior  Court. 

[Endorsed] :     Filed  Dec.  13,  1943.  [99] 

EXHIBIT  S 

ESTATE  OF  ISADORE  ZELLERBACH 

Pro  Forma  Balance  Sheet  at  December  31,  1942 
After  giving   affect  to  unrealized  appreciation  of  securities 
and  liabilities  unrecorded  at  that  date  but  subsequently  paid. 

ASSETS 

Cash  $     214,324.17 

Stocks— At  Market  Value 3,077,943.20 

Bonds— do    14,160.00 

Notes  and  Accounts  Receivable....  62,760.45 

Real  Estate— At  Cost 54,424.35 

Miscellaneous    Assets 1,480.00 

Total    Assets $  3,425,092.17 
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LIABILITIES  AND  CORPUS 

Income  Taxes  Payable $     113,089.19 

Notes  Payable  to  Bank— Secured  500,000.00 
Notes    and    Claims    Payable    to 

Jennie  Zellerbach 318,669.31 

Mortgage  Payable 6,500.00 

Unrecorded  Liabilities — 

Per  Exhibit  D 552,306.99 

Total   Liabilities $  1,490,565.49 

Estate  Corpus  and  Undistributed 

Income  1,934,526.68 

Balance  Per  Books — 

Exhibit  B $  2,252,973.47 

Unrealized  Appreciation — 

Stocks    230,715.20 

Unrealized  Appreciation — 
Bonds   3,145.00 

Total    $  2,486,833.67 

Less  unrecorded  liabilities.-.       552,306.99 

Total  Liabilities 
and  Corpus $  3,425,092.17 


ESTATE  OF  ISADORE  ZELLERBACH 
Balance  Sheet  at  December  31,  1942 

ASSETS 
Cash  in  Banks  and  at  Brokers.—  $     214,324.17 

Stocks— At    Cost 2,847,228.00 

(Estimated  market  value  $3,077,943.20) 
Bonds— At    Cost 11,015.00 

(Estimated  market  value  $14,160.00) 
Notes  and  Accounts  Receivable..  62,760.45 

Total  Current  Assets....  $3,135,327.62 

Real    Estate 54,424.35 

Miscellaneous    Assets 1,480.00 


$3,191,231.97 


vs.  Comm.  of  Internal  Revenue  101 

LIABILITIES  AND  CORPUS 

Income  Taxes  Payable $     113,089.19 

Federal  Tax  on  1942  Income  $      97,606.07 
California  Tax  on  1942  in- 
come           15,483.12 


Note     Payable  —  Wells     Fargo 

Bank  &  Union  Trust  Co 500,000.00 

(Due  Nov.  6,  1943 — secured 
by    9,000    shares    Crown 
Zellerbach     Corp.,     $5.00 
preferred.) 
Claim   Payable — Jennie  B.  Zel- 
lerbach ^. 118,669.31 


Total  Current  Liabilities  $    731,758.50 

Note  Payable — Jennie  B.  Zeller- 
bach (Due  May  6,  1945) 200,000.00 

Mortgage  Payable — Niantic 

Building    6,500.00 


Total  Liabilities $     938,258.50 

Estate  Corpus  at  August  7, 
19  4  1 — A  s  s  e  t  s  at  Ap- 
praised Values  Less  Lia- 
bilities—Per Exhibit  B....$  3,335,942.29 

Undistributed  Income  for 
the  Period  From  August 
7,  1941,  to  December  31, 
1941 46,632.64 

Undistributed  Income  for 
the  Year  Ended  Decem- 
ber 31,  1942 49,550.38 


Total $  3,432,125.31 

Deduct 1,179,151.84 

Distribution  to  Legatees $  1,104,000.00 

Specific  Bequests  Paid 40,000.00 

Administrative  Expenses 

Paid  34,551.84 
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Miscellaneous  Assets 

Distributed  600.00 

Miscellaneous     Assets     Dis- 
tributed    600.00 

$3,191,231.97 

ESTATE  OP  ISADORE  ZELLERBACH 

Estate  Corpus  at  August  7,  1941 

ASSETS 

Cash  in  BaBnks $    210,318.53 

Total    Balances $     388,446.46 

Less  Property  of  Jennie  B. 

Zellerbach  178,127.93 

Stocks — Appraised  Value 4,155,421.88 

Bonds— Appraised    Value 121,280.00 

Notes    and    Loans  —  Appraised 

Value  60,795.17 

Miscellaneous    Assets 169,161.67 

Yacht— Janidore   $     157,500.00 

Others   11,661.67 

Real    Estate 55,500.00 

Accounts  Receivable 10,178.87 

Accrued    Interest $         7,093.45 

Accrued  Salaries 1,962.50 

Accrued  Dividends 372.25 

Accrued  Rents 750.67 

Total  Assets $4,782,656.12 

Less    Liabilities 1,446,713.83 

Federal  Estate   Tax $  1,036,768.62 

Claim   of  Jennie  B.  Zeller- 
bach         118,669.31 

Debts  of  Decedent 291,275.90 


Estate    Corpus    at    August    7, 

1941— To   Exhibit   A $3,335,942.29 
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ESTATE  OF  ISADORE  ZELLERBACH 
Liabilities  Not  Recorded  at  December  31,  1942 

California  Inheritance  Taxes $  287,488.53 

Assets  Claimed  by  Jennie  Zellerbach 16,000.00 

Canadian   Death   Duties 796.94 

Additional  Assessment — California  Tax — 1940. 503.84 

Additional  Assessment — California   Tax — 1941...—  766.81 

Additional  Assessment — California  Tax — 1941 197.51 

Additional  Assessment — California  Tax — 1940 167.57 

Additional  Assessment — Federal   Tax — 1940 815.49 

Additional  Assessment — Federal  Estate  Tax 167,736.30 

Additional  Assessment — Federal  Estate  Tax *  41,450.67 

Additional   Assessment — Federal   Tax — 1941 421.16 

Additional  Assessment — California  Tax — 1941......  85.45 

Attorney 's  fees 35,876.72 


Total  unrecorded  liabilities  at  December  31,  1942..$     552,306.99 


*Determined  in  November,  1946;  does  not  include  interest. 

EXHIBIT  T 

ESTATE  OF  ISADORE  ZELLERBACH 
Pro  Forma  Balance  Sheet  at  December  31,  1943 
After  giving  effect  to  unrealized  appreciation  of  securities  and 
liabilities  unrecorded  at  that  date  but  subsequently  paid. 

ASSETS 

Cash  $       42,190.56 

Stocks— At  Market  Value 3,741,673.90 

Bonds— At  Market  Value 7,500.00 

Notes  and  Accounts  Receivable..  52,238.51 
Claim   for  Refund  of  1942   In- 
come   Tax 71,585.08 

Real    Estate 26,071.84 

Miscellaneous  Assets 1,480.00^ 


Total  Assets ;,         $3,942,739.89 
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LIABILITIES  AND  CORPUS 

Income  Taxes  Payable $        7,422.68 

Note  Payable  to  Bank— Secured  525,000.00 
Notes  and  Claims  Payable  to  Jen- 
nie  Zellerbach 318,669.31 

Mortgage  Payable 6,000.00 

Miscellaneous   Liabilities 277.03 

Unrecorded  Liabilities 247,517.68 

Total  Liabilities $  1,104,886.70 

Estate  Corpus  and  Undistributed 

Income   2,837,853.19 

Balance  Per  Books — 

Exhibit  B $  2,148,697.37 

Unrealized     Appreciation — 
Stocks 936,673.50 

Total    $  3,085,370.87 

Less  Unrecorded  Liabilities      247,517.68 

Total     Liabilities     and 

Corpus  $  3,942,739.89 

ESTATE   OF    ISADORE    ZELLERBACH 

Balance  Sheet  at  December  31,  1943 

ASSETS 

Cash  in  Bank $      42,190.53 

Stocks— At  Cost 2,805,000.40 

(Estimated    Market    Value, 
$3,741,673.90) 
Bonds— $10,000.00  U.   S.   Series 

E— At    Cost 7,500.00 

Notes  and  Accounts  Receivable..  52,238.51 
Claim  for  Refund  of   1942    In- 
come   Tax 71,585.08 


Total  Current  Assets....  $2,978,514.55 

Real    Estate 26,071.84 

Miscellaneous    Assets 1,480.00 

$  3,006,066.39 
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LIABILITIES  AND  CORPUS 

Income  Taxes  Payable 

Federal  Tax  on  1943  Income        $6,712.28 
California  Tax  on  1943  In- 
come    710.40 

Notes  Payable :  Wells  Fargo  Bank 

&  Union  Trust  Co 

(Secured  by  9,000  shares 
Crown  Zellerbach  Corp., 
$5.00  Preferred.) 

Claim  Payable  —  Jennie  Zeller- 
bach   

Miscellaneous   Liabilities 

Total    Current   Liabili- 
ties      

Note   Payable  —  Jennie   Zeller- 
bach (Due  May  6,  1945) 

Mortgage     Payable    —   Niantic 
Building   

Total  Liabilities  

Estate  Corpus  —  Per  Exhibit  C 
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$        7,422.68 


525,000.00 


118,669.31 
.    •    277.03 


$    651,369.02 
200,000.00 

6,000.00 

$     857,369.02 
2,148,697.37 


$  3,006,006.39 
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ESTATE  OF  ISADORE  ZELLERBACH 
ANALYSIS  OF  ESTATE  CORPUS 

For  the  Year  Ended  December  31,  1943 

Balance  —  January  1,  1943 $  2,252,973.47 

Add   230,509.20 

Undistributed  Income  for  the 
Year  $     134,523.65 

Adjustment    of    Liability    of 

Taxes   on    1943    Income    as  i 

Claimed  95,986.25 

Total    $  2,483,483.37 

Deduct  334,786.00 

California  Inheritance  Taxes-.$  287,488.53 

Partial  Distribution  of  Assets  29,800.00 
Assets  Claimed  by  Jennie  Zel- 

lerbach 16,000.00 

Canadian  Death  Duties 796.94 

Additional  California  Tax  on 

1940  Income 503.84 

Miscellaneous  Expenses  196.69 

Estate  Corpus  at  December  31, 

1943  —  To  Exhibit  B $  2,148.697.37 
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The  Tax  Court  of  the  United  States 
Docket  No.  9786 

ESTATE  OF  ISADORE  ZELLERBACH,  De- 
ceased ;  J.  DAVID  ZELLERBACH  and  HAR- 
OLD L.  ZELLERBACH,  Executors, 

Petitioner. 

vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

San  Francisco,  California,  December  6,  1946 — 2  p.m. 
(Met  pursuant  to  notice.) 

Before:  Honorable  Ernest  H.  Van  Fossan,  Judge. 

Appearances : 

Albert  A.  Axelrod,  Esq.,  and  Philip  S.  Ehrlich, 
Esq.,  2002  Russ  Building,  San  Francisco,  Califor- 
nia, appearing  for  Petitioners. 

Edward  J.  Tonjes,  Esq.,  (Honorable  J.  P.  Wen- 
chel.  Chief  Counsel,  Bureau  of  Internal  Revenue), 
appearing  for  the  Respondent.  [109] 

PROCEEDINGS 

The  Clerk :  We  have  Docket  9786,  Estate  of  Isa- 
dore  Zellerbach,  Deceased;  J.  David  Zellerbach  and 
Harold  L.  Zellerbach,  Executors. 

State  your  appearances,  gentlemen,  for  the  rec- 
ord. 

Mr.  Axelrod:  For  the  Petitioner,  it  is  Philip  S. 
Ehrlich  and  Albert  A.  Axelrod.    I  am  Axelrod. 
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Mr.  Toiijes:  Edward  J.  Tonjes  for  the  Respon- 
dent. 

The  Court:     Which  one  are  you,  x)lease,  sir'? 

Mr.  Axelrod:    Axelrod. 

The' Court:     Will  you  state  the  issues'? 

Opening  Statement  on  Behalf  of  the  Petitioner 

By  Mr.  Axelrod 

Mr,  Axelrod:  May  it  please  the  Court,  the  Peti- 
tioner in  this  matter  is  the  Estate  of  Isadore  Zeller- 
bach,  Deceased.  The  taxes  in  controversy  are 
income  taxes  for  the  calendar  years  1942  and  1943. 
The  decedent  under  his  last  Will  and  Testament 
made  certain  specific  legacies  and  directed  that  the 
residue  of  his  estate  be  distributed  one-half  to  his 
widow,  Jennie  B.  Zellerbach,  and  one-sixth  to  each 
of  his  children,  to-wit,  J.  David  Zellerbach,  Harold 
L.  Zellerbach  and  Claire  Z.  Saroni. 

On  September  2,  1912,  tlie  Probate  Court  made 
an  order  authorizing  the  Executors  to  make  a  par- 
tial distribution,  which  partial  distribution  directed 
the  payment  of  all  the  [110]  specific  legacies  under 
the  Will.  During  the  calendar  year  1942  the  total 
income  of  the  estate  for  the  year  1942  before  anv 
allowances  for  income  distributed  to  beneficiaries 
for  that  year,  was  the  sum  of  $324,209.38,  which 
was  composed  of  ordinary  income  in  the  amount 
of  $316,595.74  and  capital  gains  in  the  amount  of 
$7,613.64.  These  figures  become  ■  important  in  the 
issues. 

During  the  calendar  year  1943  the  total  income  of 
the  estate  for  the  year  1943  before  any  allow^ances 
for   income    distributed   to    beneficiaries    for    such 
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year,  was  the  sum  of  $206,864.94,  which  was  com- 
posed of  ordinary  income  in  the  amoimt  of  $188;- 
328.30  and  capital  gains  in  the  amount  of  $18,536.64. 

Now,  on  November  25,  1942,  the  Executors  filed 
two  petitions  for  partial  distribution  with  the  Pro- 
bate Court.  In  one  petition  they  asked  to  distribute 
from  the  income  of  the  estate  the  sum  of  $181,000.00 
to  the  residuary  legatees,  which  amount  the^^  asked 
to  be  distributed  as  follows:  To  Jennie  B.  Zeller- 
bach,  widow,  $22,000,  and  to  each  of  the  children 
the  sum  of  $53,000.  An  order  authorizing  such  dis- 
tribution was  made  b}^  the  Probate  Court  on  De- 
cember 7,  1942,  a  copy  of  which  is  attached  to  the 
Stipulation  of  Facts  as  Exhibit  H,  which  stipula- 
tion will  be  presented  to  the  Court.  On  December 
8,  1942,  the  Probate  Court  roade  another  order  for 
partial  distribution — that  is,  the  very  ne-xt  day— 
which  [111]  was  based  on  the  other  petition  which 
was  filed  on  November  25,  1942,  authorizing  the 
Executors  to  distribute  to  the  residuary  legatees 
from  the  corpus  of  the  estate  in  the  proportions 
w^liich  they  took  under  the  will  property  v^^hich  on 
said  date  had  a  fair  market  value  of  $1,146,000. 
A  copy  of  this  order  is  likewise  attached  to  the 
Stipulation  of  Pacts  and  is  marked  Exhibit  J 
therein. 

The  estate  first  claimed  a  credit  in  its  income  tax 
return  for  the  year  1942  of  the  actual  amount  dis- 
tributed by  the  order  of  December  7,  1942,  to-wit, 
$181,000,  and  each  of  the  beneficiaries  reported  in- 
come in  this  amount.  Subsequently  the  estate  filed 
an  amended  return  for  the  year  1942,  in  which  it 
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claimed  credit  for  the  full  amount  of  the  income 
for  the  year  1942,  to-wit,  the  sum  of  $324,209.38, 
and  Mrs.  Jenne  Zellerbach  likewise  filed  an  amended 
return  wherein  she  included  as  income  distributed 
to  her  one-half  of  the  entire  income  of  the  estate 
of  Isadore  Zellerbach,  deceased,  for  the  year  1942, 
to-wit,  the  sum  of  $157,661.87. 

On  November  30,  1943,  the  Executors  filed  a  peti- 
tion with  the  Probate  Court  for  partial  distribution, 
asking  permission  to  distribute  from  the  income  of 
the  estate  for  the  year  1943  the  sum  of  $96,000.00, 
which  sum  was  to  be  distributed  one-third  to  each 
of  the  children  of  the  decedent  and  no  portion  of 
the  income  was  asked  to  be  distributed  to  Jennie 
B.  Zellerbach,  the  widow.  [112] 

On  December  13,  1943,  the  court  made  an  order 
for  partial  distribution  authorzing  the  distribution 
of  the  amount  of  $96,000.00,  copy  of  which  order  is 
attached  to  the  Stipulation  of  Facts  as  Exhibit  E. 
Jennie  B.  Zellerbach  rejjorted  in  her  income  tax 
return  for  the  year  1943  the  fact  tliat  there  liad 
been  distributed  to  her  from  the  Estate  of  Isadore 
Zellerbach  for  the  year  1943  tlie  sum  of  $92,664.15. 
The  children  reported  the  amount  that  was  actually 
distributed  to  them. 

Under  the  provisions  of  Section  162  of  the  In- 
ternal Revenue  Code  and  Income  Tax  Regulation 
111,  Sec.  29.162-2,  the  estate  claims  as  a  credit 
against  income  tax  for  the  year  1942  the  full  amount 
of  its  distributable  income  for  said  year,  to-wit, 
the  sum  of  $324,209.38,  and  for  the  year  1943  the 
full   amount  of   its   distributable   income   for   said 
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year,  to-wit,  the  sum  of  $206,864.94.  The  Commis- 
sioner has  only  allowed  as  a  deduction  the  amount 
which  was  covered  by  the  court's  order,  and  has 
refused  to  allow  the  other  amounts  as  a  deduction. 
It  is  the  Petitioner's  contention,  based  upon  the 
record  in  this  case,  that  this  is  a  situation  which  is 
directly  covered  by  Section  162  of  the  Internal 
Revenue  Code  and  said  Regulation  29.162-2,  in  that, 
as  the  record  shows  by  the  stipulation  which  will 
be  offered  here,  that  on  December  31,  1942  the  estate 
had  assets  of  $3,425,092.17;  it  [113]  had  liabilities 
of  $1,490,565.49,  or  it  had  an  excess  of  assets  over 
liabilities  of  $1,934,526.68 ;  that  with  respect  to  some 
of  the  liabilities,  that  these  were  secured;  that  the 
estate    could   have   been   distributed   in   December, 

1942,  which  is  evidenced  by  the  fact  that  on  De- 
cember 8,  1942,  corpus  in  excess  of  $1,000,000  was 
distributed  to  the  residuary  legatess.  Furthermore, 
since  the  amount  of  the  corpus  which  was  dis- 
tributed in  1942  was  in  excess  of  the  income,  that 
under  Section  162  of  the  Internal  Revenue  Code, 
to  the  extent  to  which  the  corpus  exceeded  the  dis- 
tributable income,  that  it  will  be  deemed,  first,  a 
distribution  of  income,  and  the  balance  as  a  distribu- 
tion of  corpus. 

With  respect  to  the  year  1943,  the  record  shows 
a   somewhat  similar  situation.     On   December   31, 

1943,  the  assets  of  the  estate  were  $3,942,739.89;  the 
liabilities  were  $1,104,886.70,  and  the  excess  of  the 
assets  over  the  liabilities  was  $2,837,853.19. 

In  view  of  these  facts,  all  of  which  iire  covered 
by   the    Stipulation   of   Facts,    and   the    additional 
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evidence  which  we  will  produce,  w^e  believe  the 
Commissioner  erred  in  not  allowing  as  a  deduction 
for  the  years  1942  and  1943  the  full  amount  of  the 
distributable  income  of  the  estate  for  each  of  said 
years,  notwithstanding  that  the  Executors  did  not 
obtain  court  orders  authorizing  the  distribution  of 
such  income  in  its  entirety.  [114] 

Now,  we  would  like  to 

The  Court  (Interposing)  :     Just  a  moment. 

Mr.  Tonjes,  do  you  wish  to  make  a  statement? 

Mr.  Tonjes:     Very  briefly,  your  Honor. 

Opening  Statement  on  Behalf  of  the  Respondent 

By  Mr.  Tonjes 

Mr.  Tonjes:  The  position  of  the  Commissioner, 
of  course,  is  that  the  amiount  which  the  estate  may 
deduct  is  on  the  basis  of  the  provision  of  the  teims 
of  tlie  w411,  and  if  provisions  of  the  applicable 
Revenue  Act  and  Regulations  limit  it  to  the  amount 
which  was  actually  distributed,  that  the  deductions 
are  limited  to  that  sum.  The  sums  v/hich  were  not 
distributed  are  part  of  the  taxable  income  of  the 
estate  and  were  so  treated  by  the  Commissioner  in 
his  Notice  of  Deficiency. 

There  is  a  claim,  your  Honor,  for  a  slight  in- 
creased deficiency  and  I  believe  the  facts  which  are 
stipulated  support  that,  and  that  arises  by  reason 
of  the  fact  that  the  parties  agree  that  certain  of  the 
distributions  making  up  the  actual  distribution  were 
in  part  from  corpus  and  not  all  income.  Those 
items,  or  the  amount  of  those  sums,  are  set  forth 
in  the  stipulation. 
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The  Court :     You  may  proceed. 

Mr.  Tonjes:  There  are  some  minor  things,  your 
Honor,  I  think,  which  may  perhaps  affect  the 
pleadings  at  [115]  this  time,  and  desiring  to  raise 
a  claim  for  an  increased  deficiency 

The  Court  (Interposing):  Have  you  made  it 
or  are  you  about  to  make  if? 

Mr.  Tonjes :  I  would  like  to  request  leave  of  the 
Court  to  file  an  amended  answer  w^hich  sets  forth 
the  Respondent's  <3laim. 

The  Court:    Is  there  objection? 

Mr.  Axelrod:  No  objection;  it  is  covered  by  the 
stipulation. 

The  Court:     The  motion  is  gi'anted. 

Mr.  Axelrod:  We  woud  also  like  to  ask  leave 
to  file  an  amendment  to  our  petition.  I  have  handed 
to  the  Clerk  such  amendment;  it  merely  sets  forth 
two  of  the  grounds  on  which  v\'e  rely  and  which  are 
set  forth  in  the  Stipulation  of  Facts.  It  is  an  addi- 
tion of  two 

The  Court  (Interposing) :  The  petition  will  con- 
form to  the  proof? 

Mr.  Axelrod:  That  is  right,  and  neither  one  of 
the  Executors  are  in  San  Francisco  today,  if  it  has 
to  be  verified.  I  think  counsel  will  waive  identifica- 
tion of  the  amendment. 

Mr.  Tonjes:  If  I  have  authority  to  do  so,  your 
Honor,  I  don't  mind.  Whether  or  not  I  can  do  that 
I  am  somewhat  in  doubt.  [116] 

Mr.  Axelrod:  If  I  may  file  it,  I  can  bring  one 
of  the  Executors  over  here  Monday  or  Tuesday  and 
have  him  verify  it  in  court.     . 
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The  Court:     That  may  be  well  to  do  that. 

Mr.  Axeliod:  May  I  file  it  at  this  time?  It  just 
covers  two  of  the  matters. 

Mr.  Tonjes:  No  objection  to  the  filing  of  that, 
your  Honor,  and  no  doubt  your  Honor  will  want 
me  to  file  a  written  brief  to  that,  and  I  will  in  the 
next  ten  days  or  so. 

Mr.  Axelrod :  It  is  covered  by  the  Stipulation  of 
Facts  to  the  effect 

Mr.  Tonjes  (Interposing)  :  That  is  true,  but  I 
thinly  the  record  should  be  complete  as  to  what  my 
position  is. 

The  Clerk:  If  your  Honor  please,  I  won't  serve 
copies  of  this  amendment  on  the  parties  until  such 
time  as  it  has  been  verified. 

Mr.  Axelrod:    I  have  handed  Mr.  Tonjes  a  copy. 

Mr.  Tonjes:  Then,  in  order  to  keep  the  record 
straight,  might  I  have  30  days  after  filing  or  10 
days,  some  specified  time  after  the  service  of  that 
vso  that  I  can  reply  ? 

The  Court:    Do  you  need  as  much  time  as  that? 

Mr.  Tonjes:  I  don't  like  to  have  the  record  show 
I  am  filing  an  answer  before  the  amendment  is 
served  on  me,  you  see.  [117] 

The  Court:  It  will  be  served  within  the  next  24 
hours  ? 

Mr.  Axelrod:    I  think  the  only  answer 

The  Court  (Interposing)  :  He  will  make  service 
as  soon  as  it  is  verified? 

Mr.  Axelrod:  Mr.  Tonjes  has  the  Stipulation  of 
Pacts  which  has  been  agreed  upon,  that  that  be  filed 
at  this  time  and  considered  in  evidence. 
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Mr.  Tonjes:  Yes,  the  parties  have  stipulated  to 
many  of  the  facts  in  this  case,  Your  Honor,  and  I 
file  with  the  court  an  original  and  two  copies  and 
ask  that  the  Clerk  return  one  of  them  to  me. 

The  Court:     The  stipulation  will  be  received. 

Mr.  Axelrod:  As  I  understand  it,  Mr.  Tonjes  is 
going  to  attach  as  exhibits  C  and  D  the  copies  of 
the  income  tax  returns  for  the  years  involved  and 
then  he  may  substitute  copies  later. 

Mr.  Tonjes:  Yes.  I  want  to  direct  the  Court's 
attention  to  the  fact  that  the  original  income  tax 
returns  of  the  Estate  of  Isadore  Zellerbach  for  the 
year  1942,  being  an  original  and  an  amended  re- 
turn, and  the  original  return  for  the  year  1943  are 
attached.  The  two  returns  for  the  year  1942  are 
marked  Exhibit  C  and  the  return  for  the  year  1943 
being  marked  Exhibit  D. 

Might  I  have  leave  to  withdraw  those,  your 
Honor,  [118]  and  substitute  photostatic  copies'? 

The  Court :    You  may  do  so. 

Mr.  Tonjes :    That  is  all  I  have. 

Mr.  Axelrod:    Judge  Fitzpatrick? 

Whereupon, 

TIMOTHY  I.  FITZPATRICK 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     Tell  us  your  name,  please. 
The  Witness:     Timothy  I.  Fitzpatrick. 
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Direct  Examination 
By  Mr.  Axelrod: 

Q.     It  is  Judge  Fitzpatrick,  is  that  right '? 

A.     Yes. 

Q.  And  you  are  one  of  the  judges  of  the  Su- 
perior Court  of  the  State  of  California  in  and  for 
the  City  and  County  of  San  Francisco? 

A.     I  am. 

Q.  And  you  have  been  assigned  to  what  is  known 
as  Department  9,  which  is  the  Probate  Department 
of  that  court?  A.     Yes. 

Q.  And  as  Judge  of  the  Probate  Department, 
you  have  in  your  jurisdiction  the  Estate  of  Isadore 
Zellerbach,  Deceased?  [119]  A.     Yes. 

Q.     Are  you  familiar  with  that  estate  ? 

A.  Well,  more  or  less,  yes.  It  has  been  in  my 
department  now,  I  guess,  for  about  tw^o  years. 

Q.  I  will  call  your  attention  to  the  fac^  that 
the  record  in  this  case  shows  that  on  November  25, 
1942,  there  were  two  petitions  filed  in  that  estate, 
one  of  which  asked  for  a  partial  distribution  of  in- 
come from  that  estate  in  the  sum  of  $181,000,  which 
it  was  asked  be  distributed  in  the  following 
amounts : 

$22,000  to  Jennie  B.  Zellerbach,  and  $53,000  to 
each  of  the  children. 

Then,  on  the  same  day,  ^here  was  a  petition  filed 
for  partial  distribution  of  the  corpus  of  the  estate 
in  an  amoinit  which  has  been  stipulated  here  had  a 
fair  m.arket  value  in  excess  of  $1,000,000;  that  ou 
December  7,  1942  you  signed  an  order  authorizing 
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the  distribution  of  income  in  the  amount  of  $181,000, 
and  the  corpus  as  prayed  for  which  had  the  value 
in  excess  of  $1,000,000. 

I  also  call  your  attention  to  the  fact  that  the  peti- 
tion recited,  the  petition  for  the  distribution  of 
income,  recited  that  the  income  for  this  year,  1942, 
was  approximately  the  amount  of  $317,000.  The 
orders  show  that  the  State  Controller  had  consented 
to  each  of  those  distributions. 

Now,  I  ask  you,  with  those  facts  in  mind,  that  if 
[120]  the  Executors  or  the  heirs  had  presented  a 
petition  to  you  for  the  distribution  of  the  entire 
income  for  the  year  1942,  w^ould  you  have  granted 
such  a  petition? 

Mr.  Tonjes :  I  object  to  the  question,  your  Honor. 
Might  I  ask  Mr.  Counsel  if  this  is  being  pro- 
pounded, or  this  witness  is  being  offered  ns  an 
expert  witness  or  something  of  that  sort? 

Mr.  Axelrod :  He  is  the  Judge  that  has  charge  of 
this  estate  and  who  Vv-ould  sign  these  orders. 

Mr.  Tonjes:  May  I  inquire,  then,  the  purpose 
of  the  question? 

Mr.  Axelrod:  The  purpose  is  to  show  that  we 
could  have  just  as  well  as  not  have  distributed  the 
entire  income  for  the  year  1942  if  we  had  so  peti- 
tioned, and  that  therefore  this  is  one  of  the  cases 
that  comes  under  the  provisions  of  Section  162  of 
the  Internal  Revenue  Code  which  we  contend  is 
what  162  was  designed  to  accomplish. 

Mr.  Tonjes:  I  would  like  to  state,  then,  your 
Honor,  that  the  objection  is  renewed  on  the  ground 
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that  it  is  immaterial,  irrelevant;  what  might  have 
been  done,  the  fact  remains  that  all  of  the  petitions 
for  distribution  which  are  filed  with  the  Court  and 
acted  upon  by  the  Court,  are  made  subject  of  stipu- 
lation and  what  might  have  been  the  result  or  what 
might  not  have  been  the  result  in  the  event  that 
some  further  petitions  were  requested,  or  what  not, 
might  [121]  have  been  made  to  the  Court  can't 
])ossibly  have  any  bearing  on  what  would  constitute 
properly  distributed  income. 

Certainly,  it  can't  have  any  bearing  on  whether 
or  not  the  income  is  distributable  or  not  because 
that  would  depend  entirely  on  the  terms  of  the  will, 
and  for  that  reason  Respondent  objects  to  the  \vit- 
ness  testifying. 

The  Court:  The  objection  will  be  overruled  and 
I  concede  that  the  Petitioner  has  a  right  to  present 
his  theory  of  the  case. 

Mr.  Tonjes:     Very  well,  your  Honor. 

Q.  (By  Mr.  Axelrod)  :  Do  you  remember  the 
question  ? 

A.  I  am  here  as  a  witness,  but  in  Probate  Law, 
why,  it  wouldn't  depend  upon 

Mr.  Tonjes  (Interposing) :  Pardon  me,  your 
Honor.     I  think  I  will 

The  Witness  (Interposing)  :  You  made  a  state- 
ment it  would  depend  on  the  terms  of  the  will.  It 
wouldn't  at  all  luiless  there  was  something  in  the 
will  that  excludes  you  from  doing  it. 

Mr.  Tonjes:  Just  a  moment.  I  have  the  right 
to  object,  and  I  think  you  should  confine  your  an- 
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swers  to  counsel's  questioning,  with  all  due  respect 

to  you. 

The  Witness:  I  know,  but  you  made  a  state- 
ment  

Mr.  Tonjes  (Interposing) :  He  can  interrogate 
you  [122]  and  perfect  the  record  on  that. 

Mr.  Axelrod :  I  have  one  further  question  I  want 
to  ask  you,  your  Honor,  which  I  didn't  call  to  your 
Honor's  attention  in  this  matter. 

Q.  (By  Mr.  Axelrod)  :  The  record  show^s  that 
all  the  specific  legacies  had  previously  been  ordered 
distributed  and  that  under  the  will,  Jennie  B.  Zeller- 
bach  took  one-half  of  the  residue  of  the  estate,  each 
of  the  children  had  one-sixth  of  the  residue. 
Now 

A.  (Interposing)  :  Had  six  months  passed  at 
that  time  with  a  notice  to  creditors  a  year  after, 
which  would  be  a  very  important  element,  and  also 
others  in  the  estate,  whether  the  estate  was  solvent 
or  insolvent  depends  upon  partial  distribution,  or 
distribution. 

Q.     You  are  familiar  with  the  estate,  are  you  not  ? 

A.  Yes,  I  would  say  as  familiar  as  I  am  with  any 
large  estate  that  is  in  my  department. 

Q.  Well,  the  record  also  shows  in  this  matter 
that  the  assets  of  the  estate,  the  net  assets  over  the 
liabilities,  were  in  excess  of  $1,000,000. 

Now,  with  those  facts  in  mind,  would  you  have 
signed  an  order  for  the  distribution  of  the  entire 
income  for  the  year  1942  ? 

A.     I  surely  would  have.  [123] 
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Q.  Now,  I  call  your  attention  to  the  year  1943, 
and  the  record  in  this  case,  which  shows  that  on 
November  30,  19-13,  the  Executors  filed  a  petition 
with  the  Court  for  a  partial  distribution  of  income 
in  the  sum  of  $96,000,  which  they  allege  that  the 
ajoproximate  income  for  the  year  1943  was  $191,500, 
and  that  on  December  13,  1943  you  signed  an  order 
allowing  a  partial  distribution  of  income  in  the 
amount  of  $96,000,  which  amount  was  ordered  l)e 
distributed  one-third  to  each  of  the  children. 

Now,  with  the  other  facts  as  I  have  stated  them, 
would  you  have,  if  the  Petitioner  had  included  a 
request  to  distribute  the  entire  income  of  the  estate 
for  1943,  wovild  you  have  granted  such  a  petition? 

A.     I  surely  would. 

Mr.  Axelrod:     No  further  questions. 

Cross-Bxamination 
By  Mr.  Tonjes: 

Q.  Would  you  base  that  entirely.  Judge,  on  the 
re])resentations  contained  in  the  petition? 

A.  I  would  base  it  on  the  condition  that  I  knew 
the  estate  was  in,  which  I  would  know  from  the 
record,  and  which  I  would  know,  as  we  say,  after 
six  months  have  passed,  the  time  which  creditors 
shall  present  their  claims,  and  the  assets  of  the 
estate;  we  always  base  distril)ution  on  that,  to  see 
there  are  sufficient  assets  left  and  it  is  not  [124] 
irapai]'ing  the  corpus  or  the  estate  to  any  extent; 
the  partial  distribution  coTild  be  made  without  im- 
pairing the  interests  of  all  those  concerned,  legatees, 
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devisees,  and  others  that  would  be  interested  in  the 
estate.  That  is  what  you  base  your  partial  distribu- 
tion on. 

Q.  Would  you  accept  all  the  facts  contained  in 
the  stipulation,  or  would  you  make  an  independent 
investigation  to  determine  the  value  of  some  of  these 
assets  of  the  estate  ? 

A.  Well,  of  course,  I  would  depend  on  what  the 
appraisal  was;  I  don't  know  whether  the  appraisal 
was  made  at  that  time  or  not,  but  I  knew  more  or 
less  about  the  Zellerbach  Estate.  It  was  in  the  mills, 
so  I  knew  that.  That  is  as  far  as  any  court  can 
know.  I  didn't  go  in  and  make  a  great  independent 
investigation  at  the  time. 

Q.  Do  you  know  whether  or  not  the  liability  of 
the  estate  to  pay  Federal  Income  Taxes  had  been 
fully  paid? 

A.     You  say  ^'had  been  fully  paid"? 

Q.     Yes.  A.     No,  I  wouldn't  know  that. 

Q.  An  estate  of  this  size  would  be  quite  likely 
to  run  into  a  considerable  liability  for  Fedei'al 
Taxes,  you  v/ould  appreciate  that,  I  guess. 

A.  I  would  appreciate  it,  surely.  Of  course,  we 
always  get  a  report  from  our  Inheritance  Tax  Ap- 
praiser on  these  tax  distributions,  and  I  think  in 
this  case  they  had  the  consent,  [125]  did  they  not? 

Mr.  Axelrod :    That  is  right ;  the  record  so  shows. 

The  Witness:  Yes,  that  is  what  I  have  to  de- 
pend on. 

Q.  (By  Mr.  Tonjes)  :  So  if,  as  a  matter  of  fact, 
an  investigation  conducted  by  you  showed  that  there 
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was  a  substantial  liability  for  Federal  Estate  Taxes, 

it  might  alter  your  conclusion,  would  it  not  ? 

A.  Well,  if  that  showing  had  been  made  at  the 
time,  it  might. 

Q.  Yes,  and  you  would  have  to  inquire  into  that, 
wouldn't  you.  Judge? 

A.  Well,  if  it  was  brought  to  my  attention  that 
there  was  to  be  a  big  Federal  Inheritance  Tax  to  be 
paid,  and  if  I  thought  that  the  assets  or  the  income 
of  the  estate  would  be  impaired  by  granting  a  pala- 
tial distribution,  I  would  surelv  look  into  it,  ves. 

Q.  So  it  would  entail  some  exercise  of  judgment 
and  discretion  as  to  whether  or  not  an  order  of  that 
type  would  be  granted,  is  that  correct? 

A.     I  think  so. 

Mr.  Tonjes:     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Axelrod:  [126] 

Q.  Before  you  grant  these  orders,  you  examine 
the  Executors,  don't  you? 

A.  Yes,  we  have  witnesses  on  the  stand,  of 
course,  and  they  have  to  make  a  showing. 

Q.  And  these  matters  are  all  investigated,  I 
mean,  before  you  sign  such  an  order?  You  make 
such  investigation  at  the  time  you  signed  the  order 
granting  the  partial  distribution? 

Mr.  Tonjes:  I  object  to  that;  there  is  no  question 
about  the  propriety  of  the  distributions  which  were 
granted;  counsel's  question  relates  to  whether  or 
not  he  would  grant  some  additional  order  of  dis- 
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tribution.     I  think  his  question  should  be  confined 

to  that  proposition. 

Mr.  Axelrod:  I  just  want  to  show  that  the 
Court  just  doesn't  grant  that  matter;  when  he 
made  the  statement  he  would  grant  it,  that  he  had 
investigated  the  situation  of  the  estate. 

Mr.  Tonjes:    I  will  stipulate  that. 

Q.  (By  Mr.  Axelrod)  :  I  will  also  call  your 
Honor's  attention  to  the  fact  that  the  record  in  this 
case  shows  that  the  unrecorded  liabilities,  the  total 
liabilities  for  the  estate  in  1942,  which  included  the 
Federal  and  State  tax,  was  $1,490,565,  and  that  the 
assets  on  the  same  date  were  $3,425,092. 

Now,  with  such  a  showing,  would  your  testimony 
be  [127]  different?  Would  you  still,  under  such  a 
showing,  would  you  have  granted  it  ? 

A.     Yes,  I  surely  would. 

Mr.  Axelrod :    That  is  all. 

Mr.  Tonjes :    That  is  all. 

The  Court :    Thank  you.  Judge. 
(Witness  excused.) 

Mr.  Axelrod:    Mr.  O'Connor. 

Whereupon, 

EICHARD  C.  O'CONNOR 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk :    Tell  us  your  name,  Mr.  Witness. 
The  Witness:    Richard  C.  O'Connor. 
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Direct  Examination 

By  Mr.  Axelrod : 

Q.      Mr.  O'Connor,  what  is  your  capacity? 

A.  Deputy  Inheritance  Tax  Attorney  for  the 
State  of  California. 

Q.  You  are  connected  with  the  State  Comptrol- 
ler's office  of  the  State  of  California,  is  that  right? 

A.    That  is  right. 

Q.  And  the  State  Comptroller's  Office  and  your 
office  has  charge  of  the  Inheritance  Taxes  for  the 
State  of  [128]  California,  is  that  right? 

A.     That  is  true. 

Q.  Your  particular  office  covers,  as  I  under- 
stand, some  14  counties,  including  San  Francisco 
and  the A.     adjacent   counties. 

Q.     Yes,  is  that  right,  about  14  counties? 

A.     About  14,  yes. 

Q.  And  as  such  Deputy  Inheritance  Tax  Attor- 
ney, you  had  imder  your  Jurisdiction  in  1942  the 
Estate  of  Isadore  Zellerbach,  Deceased,  is  that 
right  ?  A.     Yes. 

Q.  And  you  are  more  or  less  familiar  w4th  that 
estate,  are  you  not?  A.     Yes. 

Q.  I  call  your  attention  to  the  fact  that  the 
record  in  this  case  shows  that  on  December  7,  1942, 
while  the  inheritance  tax  was  not  paid  and  deter- 
mined as  yet,  a  decree  of  partial  distribution  was 
made  by  the  Probate  Court  consenting  to  the  dis- 
tribution of  income  from  the  estate  in  the  sum  of 
$181,000,  and  that  your  office  had  consent  to  such 
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partial  distribution.     The  order,  which  is  in  evi- 
dence here,  shows  that  it  was  signed  by  Mr.  A.  W. 
Brouillet;  who  is  he? 

A.  He  is  the  Deputy  Inheritance  Tax  Atorney 
in  San  Francisco. 

Q.  He  is  the  Deputy  Inheritance  Tax  Attorney 
in  charge  [129]  of  your  office,  is  that  right? 

A.  Yes,  he  is  the  chief  representative  of  the 
Comptroller  in  San  Francisco. 

Q.  And  the  record  in  this  case  shows  that  he 
consented  to  the  partial  distribution  on  December 
7th  of  $181,000  in  income;  that  is  correct? 

A.     Yes. 

Q.  And  this  is  a  correct  copy  (showing  same  to 
witness)  ?  A.     (Examining  document) :     Yes. 

Q.  And  I  also  call  your  attention  to  the  fact  that 
on  December  8,  1942,  the  record  in  this  case  shows 
that  an  order  and  decree  of  loartial  distribution  was 

.1- 

made  by  the  Probate  Court  consenting  to  the  dis- 
tribution or  corpus  of  the  estate  which  has  been 
stipulated  is  in  excess  of  $1,000,000  in  value,  and 
that  Mr.  Brouillet  on  behalf  of  the  State  Comptrol- 
ler consented  to  su-ch  distribution. 

Now,  with  those  facts  in  mind,  if  the  request 
had  been  presented  to  your  office  for  the  distribu- 
tion of  the  entire  income  of  the  estate,  which  was 
approximately  $320,000  for  the  year  1942,  and  with 
the  fact  that  the  inheritance  taxes  had  not  as  yet 
been  paid,  would  your  office  have  consented  to  such 
distribution? 
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Mr.  Tonjes:  That  is  objected  to,  your  Honor,  on 
the  grounds  it  is  irrelevant  and  immaterial.  [130] 

The  Court:     Objection  overruled. 

A.  In  what  condition  would  that  have  left  the 
estate,  the  net  assets  of  the  estate  ?  Those  distribu- 
tions, approximately 

Q.  (Interposing)  :  The  record  shows  that  the 
net  assets  of  the  estate  in  '42  w^ere  in  excess  of 
$1,000,000  over  the  liabilities. 

A.  Then  without  question  such  request  would 
have  been  granted  and  the  distiibution  prayed  for 
would  have  been  consented  to. 

Q.  So  in  1943  the  inlieritance  taxes  had  already 
been  paid  so  there  would  be  no  necessity  for  obtain- 
ing any  consent;  that  is  all. 

Cross-Examination 
By  Mr.  Tonjes: 

Q.  You  base  your  conclusion,  I  gather,  on  the 
net  worth  of  the  estate? 

A.  That  is  right ;  our  primary  concern — our  sole 
concern  in  granting  or  withholding  consents  to 
such  partial  distributions  is  based  on  the  question 
whether  the  inheritance  tax  due  sufficiently  se- 
cured by  assets  remaining  in  the  estate. 

Q.  And  that  requires  the  judgment  and  exeroise 
of  discretion,  does  it  not? 

A.  I  wouldn't  say  discretion;  it  is  simply  a 
matter  of  [131]  mathematics. 

Q.     Matter  of  mathematics? 

A.     That  is  about  all. 
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Q.  Could  you  figure  out  mathematically  how  low 
the  estate  would  have  to  be  before  you  would  deny  it 
under  these  circumstances  *? 

A.  Yes,  we  would  have  on  file,  certainly  after  a 
year  or  so  from  the  date  of  the  death,  a  report 
showing  what  the  amount  of  inheritance  tax  due  the 
State  is.  If  we  see  that  the  amount  remaining  in 
the  estate  after  this  prayed  for  distribution  is 
granted  is  far  in  excess  of  that  amount,  there  is  not 
much  discretion  involved;  we  just  granted  the  re- 
quest. 

Q.  Which  is  determined  first :  the  Federal  Estate 
tax  or  the  State  tax  ?  A.     Normally  the  State. 

Q.     The  State?  A.     The  California  tax. 

Q.  Is  there  a  tie-up  or  is  the  State  tax  deter- 
mined in  any  way  depending  upon  the  Federal  tax  ? 

A.  Yes,  because  one  of  the  dedu<3tions  allowable 
in  the  computation  of  the  State  inherito.nce  tax  is 
an  amount  represented  by  the  Federal  Estate  tax. 

Q.  Do  you  know  whether  or  not  the  Federal 
Estate  tax  had  been  determined  when  or  at  the 
date  this  question  Vv^as  [132]  propounded  to  you? 

A.     I  guess  it  was — when,  1942? 

Mr.  Axelrod:     '42. 

A.     First  in  '42. 

Q.  (By  Mr.  Tonjes)  :  Do  you  know  whether 
or  not  the  Federal  Estate  tax  had  been  determined 
in  1942? 

A.  I  believe  a  return  had  been  filed,  but  that  it 
had  not  been  finally  audited  In^  the  Fedei*al  author- 
ities at  that  time. 
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Mr.  Tonjes:     I  think  that  is  all. 
Mr.  Axelrod:    That  is  all. 
The  Court:     You  are  excused. 

(Witness  excused.) 
Mr.  Axelrod:    Mr.  Eisenbach. 
Whereupon, 

JULIAN  EISENBACH 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:    State  your  name,  Mr.  Witness. 
The  Witness :  Julian  Eisenbach,  E-i-s-e-n-b-a-c-h. 

Direct  Examination 

By  Mr.  Axelrod : 

Q.  Mr.  Eisenbach,  you  are  an  officer  of  the 
Wells  [133]  Fargo  Bank  and  Union  Trust  Com- 
pany, is  that  right?  A.     I  am. 

Q.     What  particular  office  do  you  hold? 

A.     Vice  President. 

Q.  And  as  Vice-President,  what  are  your  par- 
ticular functions? 

A.     Mainly  in  charge  of  credits. 
•     Q.     How  long  have  you  been  connected  with  the 
Wells  Fargo  and  Union  Trust  Company? 

A.     I  am  in  my  49th  year. 

Q.  And  for  a  good  portion  of  that  time,  have 
you  been  in  charge  of  credits?  A.     Since  1916. 
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Q.  1916.  Now,  in  1942,  as  I  understand  it,  the 
Wells  Fargo  Bank  had  made  a  loan  to  the  Estate 
of  Isadore  Zellerbach,  Deceased.  A.    Yes. 

Q.  Do  you  have  the  record  in  connection  with 
that  loan? 

A.     It  is  in  that  brief  case  there  (indicating). 
(Mr.  Axelrod  removed  the  record  from  the 
brief  case  and  handed  the  same  to  the  witness.) 

Q.  Would  you  please  give  us  the  details  in  con- 
nection with  that  loan'? 

A.  (Examining  document) :  On  the  6th  of  No- 
vember, 1942,  the  Executors  of  the  Estate  borrowed 
$500,000;  for  collateral  [134]  they  put  up  9,000 
shares  of  Crown  Zellerbach  Corporation  preferred 
stock. 

Mr.  Axelrod:  May  I  say  it  has  been  stipulated 
that  that  collateral  had  a  value  of  approximately 
$720,000? 

Mr.  Tonjes :    That  is  contained  in  the  stipulation. 

Mr.  Axelrod:  He  stipulated  here  that  this  col- 
lateral had  a  value  of  $720,000  at  that  time. 

Q.  (By  Mr.  Axelrod)  :  Now,  when  was  the  next 
entry,  or  what  is  the  next  entry  you  have  in  con- 
nection with  that  loan  ? 

A.  On  the  15th  of  January,  1943  they  paid 
$100,000,  reducing  the  principal  to  $400,000. 

On  the  5th  of  August,  1943  they  reduced  it  an- 
other— they  borrowed  $50,000,  increasing  it  to  $450,- 
000. 

On  the  6th  of  December,  1943  they  borrowed 
$75,000  increasing  the  loan  to  a  total  of  $525,000, 
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and  on  tlie  13th  of  March,  1944  they  paid  it  off 

entirely. 

Q.  Now,  with  that  record  in  mind,  if  the  Execu- 
tors had  requested  the  bank  in  1942  to  consent  to  a 
distribution  of  the  estate,  even  though  the  loan 
Avas  not  paid,  would  the  bank  have  consented  to 
such  a  distribution? 

A.     Oh,  as  a  matter  of  course. 

Mr,  Axelrod:     That  is  all. 

Cross-Examination 

By  Mr.  Tonjes:  [135] 

Q.     What  was  the 

Mr.  Axelrod  (Interposing)  :  One  more  question. 
Would  your  answer  be  the  same  for  1943? 

The  Witness:  All  through  the  whole  period  of 
the  loan. 

Mr.  Axelrod:     That  is  all. 

Q.  (By  Mr.  Tonjes)  :  That  was  because  the  col- 
latteral  was  pretty  good  ?  A.     Yes. 

Q.  Suppose  the  collateral  began  to  slip  a  little 
in  value.   What  would  you  do  ? 

A.  We  had  so  much  of  it  I  think  the  course 
would  have  been  the  same.  The  loan  was  very  well 
secured  from  the  very  beginning. 

Q.     Would  you  say  that  loan — Strike  that. 

What  was  the  form  of  the    note  ? 

A.  I  haven't  that  here;  I  think  it  was  a  one- 
year  note. 

Q.  It  was  a  general  o])]igation,  wasn't  it,  so  that 
if  the  collateral  wasn't  satisfactory,  you  could  have 
recourse  to  the  other  assets  of  the  estate? 
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A.     We  could  ask  for  some  more  collateral,  yes. 

Q.  It  would  depend,  then,  upon  the  stability  and 
value  of  the  Crown  Zellerbach  stock,  as  to  whether 
or  not  that  note  would  continue  to  be  well  secured, 
would  it  not  f  A.     Mainly,  yes.  [136] 

Q.  And  if  that  Crown  Zellerbach  stock  went 
down  so  low  that  it  was  not  deemed  to  be  good  col- 
lateral, you  would  not  renew  the  note,  would  you  ? 

A.     We  might. 

Q.  Suppose  the  note  went — the  value  of  the 
Crown  Zellerbach  stock  went  so  low  that  you  sold 
it,  you  would  then  have  to  make  recourse  to  the 
other  assets  of  the  estate,  would  you  not "? 

Mr.  Axelrod:  I  object  to  the  question  on  the 
grounds  it  is  assuming  something  not  in  evidence; 
there  is  no  evidence  here  that  the  Crown  Zellerbach 
Corporation  stock  had  declined  and  it  is  assuming 
something  not  in  evidence.  The  stipulation  of  facts 
shows  that  in  December  '42  the  collateral  was  worth 
$720,000,  so  it  is  assuming  something  not  in  evi- 
dence. 

Mr.  Tonjes:  That  is  a  strange  objection  coming 
from  counsel  for  the  Petitioner  on  the  grounds  that 
it  is  not  supported  by  evidence  in  the  record.  This 
whole  proposition  of  all  of  the  oral  evidence  we 
have  had  introduced  toda}^  is  all  on  the  assumption 
of  something  that  might  happen,  and  I  think  it  is 
perfectly  proper. 

The  Court :     He  may  answer. 

Q.  (By  Mr.  Tonjes)  :  What  might  happen, 
what  courses  might  you  take  so  as  to  find  out- 
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Mr.  Axelrod  (Interposing)  :  Speaking  of  ap- 
proximately '42,  and  that  is  something  that  hap- 
pene  already  in  the  past. 

The  Witness :  You  will  have  to  ask  the  question 
again,  please. 

Q.  (By  Mr.  Tonjes)  :  If  the  stock  of  the  Crown 
Zellerbach  Company  declined  to  such  an  extent  that 
it  no  longer  was  good  security  for  the  face  of  the 
obligation,  you  would  demand  more  security,  would 
you  not?  A.     Yes. 

Q.  And  in  the  event  that  the  note  v/as  not  paid 
and  the  security  had  to  be  sold,  you  would  then 
look  to  the  other  assets,  would  you  not"? 

A.     We  might. 

Q.  Well,  you  would  do  all  you  could  to  get  all 
of  your  obligation  ? 

A.     Yes,  certainly,  we  would. 

Q.  And  do  you  know  what  business  the  Crown 
Zellerbach  Company  v/as  in? 

A.     Yes,  certainly. 

Q.     What  were  they  in? 

A.  The  Crown  Zellerbach  Corporation  is  a  hold- 
ing company  and  an  operating  company,  a  very 
large  enterprise. 

Q.  Do  you  know  what  the  value  of  the  stock 
was  in  1942?  [138] 

A.  Of  this  Crown  Zellerbach  preferred  that  we 
held? 

Q.     Yes. 

A.  According  to  our  records,  it  was  worth  about 
a  million  dollars. 
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Q.     I  mean  per  share.  A.     $97.50. 

Q.  You  also  appreciate  that  United  States  Steel 
sold  as  high  as  $240  at  one  time?  A.     Yes.  "' 

Q.     And  you  have  seen  it  sell  as  low  as  $75? 

A.  I  don't  remember,  but  it  has  taken  a  good 
drop. 

Q.     It  could  happen  to  Zellerbach  ? 

A.     It  could  happen  to  other  good  stock. 

Mr.  Tonjes:     No  further  questions. 

Redirect  Examination 

By  Mr.  Axelrod : 

Q.  In  1942,  though,  in  December  of  1942,  you 
would  have  consented  to  the  distribution  of  the  es- 
tate as  the  accounts  then  stood,  is  that  correct  ? 

A.    Yes. 

Mr.  Axelrod:     That  is  all. 

Mr.  Tonjes:     No  further  questions. 

The  Court:     You  are  excused. 

(Witness  excused.) 

If  your  Honor  please,  if  it  is  agreeable  with  the 
Petitioner's  case. 

Mr.  Tonjes :  The  Respondent  has  no  further  evi- 
dence, your  Honor. 

If  your  Honor  please,  if  it  agreeable  with  the 
Court,  counsel  and  I  have  discussed  the  matter  and 
it  would  be  satisfactory  or  desirable  on  the  part  of 
both  of  us  if  you  would  grant  the  Petitioner  the 
right  to  file  an  opening  brief  and  I  reply  and  he  have 
a  right  to  file  a  closing  brief. 
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The  Cour-t:  45  days  will  be  allowed  for  opening 
brief  by  the  Petitioner  and  45  days  thereafter  by 
Respondent  for  the  reply,  and  30  days  thereafter 
for  the  Petitioner  to  reply  to  the  Respondent's 
brief. 

Mr.  Axelrod:     Thank  you,  your  Honor. 

Mr.  Tonjes:  That  will  be  satisfactory,  your 
Honor. 

The  Clerk:  If  you  will  bear  with  me,  your 
Honor,  I  will  borrow  a  1947  calendar. 

(The  Clerk  borrowed  a  1947  calendar  from 
T.  M.  Mather.) 

The  Clerk:  January  21st  for  the  original  brief 
bf  the  Petitioner. 

Mr.  Axelrod :     That  would  be  in  Washington  ? 

The  Clerk:  Yes;  and  if  your  Honor  please, 
March  8th  is  on  Saturday.  Should  I  make  it  March 
10th,  45  days  thereafter?  [140] 

The  Court:     Give  them  March  10th. 

The  Clerk:  The  Respondent's  brief  on  March 
10th,  and  the  reply  brief  by  the  Petitioner  on  Api  il 
10th,  1947. 

The  Court:  That  concludes  the  assignments  for 
today? 

The  Clerk :     That  is  correct,  your  Honor. 

The  Court:  We  will  recess  until  tomorrow 
morning — until  Monday  morning. 

(Whereupon,  at  2:50  o'clock  p.m.,  Friday, 
December  6,  1946,  the  hearing  in  the  al)ove- 
entitled  matter  was  closed.) 

Filed  Jan.  6,  1947.  [141] 
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ANSWER   TO   AMENDMENT   TO   PETITION 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, respondent  above  named,  by  his  attorney  J.  P. 
Wenchel,  Chief  Counsel,  Bureau  of  Internal  Reve- 
nue, and  for  answer  to  the  amendment  to  petition 
filed  by  the  above-named  petitioner  admits  and 
denies  as  follows: 

5(e-l).  Denies  the  allegations  contained  in  sub- 
paragraph (e-1)  of  paragraph  5  of  the  amendment 
to  petition. 

5(e-2).  Denies  the  allegations  contained  in  sub- 
paragraph (e-2)  of  paragraph  5  of  the  amendment 
to  petition. 

/s/  J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of 
Intei'nal  Reveime. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel 

T.  M.  MATHER, 
E.  A.  TONJES, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 
TMM:b     12/10/46 

Received  and  Filed  Dec.  30,  1946.  [142] 
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Docket  No.  9786 

ESTATE    OF    ISADORE    ZELLERBACH,    De- 
ceased, J.  DAVID  ZELLERBACH  and  HAR- 
,    OLD  L.  ZELLERBACH,  Executors, 
.  ..  vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
Promulgated  July  22,  1947 

FINDINGS  OF  FACT  AND  OPINION 

Under  the  will  of  decedent,  who  died  in  August, 
194-1,  after  certain  specific  bequests,  the  residue 
was  bequeathed  and  devised  three-sixtlis  to  his 
widow  and  one-sixth  to  each  of  his  three  children. 
The  will  contained  no  direction  as  to  the  payment 
of  the  income  of  the  estate  during  its  administra- 
tion. Under  California  jaw  the  entire  estate  was 
subject  to  the  possession  of  the  executors  and  to 
the  control  of  the  Probate  Court  for  purposes  of 
administration,  sale  and  disposition  as  provided 
by  law  and  chargeable  witli  the  expenses  of  admin- 
istration and  payment  of  debts.  Upon  petition  of 
the  executors  and  order  of  the  Probate  Court,  tlie 
executors  made  partial  distributions  to  the  residuary 
beneficiaries  ou  of  1912  and  1943  income  and  also 
corpus.  There  is  no  evidence  as  to  what  disposi- 
tion was  made  of  the  undistributed  1942  and  1943 
income  or  whether  it  was  properly  credited  to  the 
beneficiaries  out  of  1942  and  1943  income  and  also 
ministration  in  1942  and  1943.    At  the  end  of  1943 
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the  estate  assets  had  a  value  of  $3,942,739.89  and 
its  liabilities  amounted  to  $1,104,886.70.  Held,  only 
the  amounts  actuallj^  distributed  out  of  1942  and 
1943  income  to  the  beneficaries  were  allowable  as 
a  deduction  in  the  respective  years  under  section 
162  (b),  (c)  or  (d),  Internal  Revenue  Code.  [143] 

Albert  A.  Axelrod,  Esq.,  and  Philip  S.  Ehrlich, 
Esq.,  for  the  petitioners. 

Edward  J.  Tonjes,  Esq.,  for  the  respondent. 

The  Commissioner  determined  deficiencies  in  in- 
come tax  of  $1,171.72  and  $65,772.90  for  1942  and 
1943.  The  question  to  be  determined  is  whether 
the  petitioners,  for  the  purpose  of  determining  tax- 
able net  income  of  the  estate,  are  entitled  to  deduct, 
in  addition  to  the  income  distributed  to  beneficiaries, 
all  of  the  remaining  income  of  each  year  although 
not  distributed  to  beneficiaries  or  credited  to  them. 
In  his  amended  answer  the  Commissioner  makes 
claim  for  increased  deficiencies  in  the  amounts  of 
$1,768.55  for  1942  and  $67,425.17  for  1943. 

Most  of  the  facts  were  stipulated. 

Findings  of  Pact 

J.  David  Zellerbach  and  Harold  L.  Zellerbach 
are  the  duly  appointed  and  acting  executors  of  the 
last  will  and  testament  of  Isadore  Zellerbach,  who 
died  on  August  7,  1941,  a  resident  of  the  City  and 
County  of  San  Prancisco,  California.  Income  tax 
returns  (Porm  1041)  for  the  yea]*s  1942  and  1943 
were  filed  on  the  cash  basis  with  the  collector  of 
internal  revenue  at  San  Prancisco. 

On  September  2,  1941,  the  will  of  petitioners' 
decedent  was  admitted  to  probate  by  the  Superior 
Court  of  California  in  and  for  the  City  and  County 
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of  San  Francisco.  Under  the  will,  after  bequests 
of  $5,000  to  each  of  his  eight  grandchildren,  all 
the  rest,  residue  and  remainder  of  testator's  estate 
is  given,  devised  and  bequeathed  as  follows:  An 
undivided  three-sixths  thereof  to  the  widow,  Jennie 
B.  Zellerbach,  and  an  [144]  undivided  one-sixth 
to  each  of  the  three  children,  J.  David,  Harold  L. 
and  Claire.  The  executors  were  given  full,  abso- 
lute and  complete  power  and  authority  to  sell, 
mortgage,  pledge,  exchange  or  otherwise  dispose 
of  or  deal  with  the  whole  or  any  portion  of  the 
estate  according  to  their  judgment  and  discretion 
and  without  any  court  order.  The  will  made  no 
provision  for  the  distribution  of  the  income 
received  by  the  estate  during  the  period  of  ad- 
ministration. 

Upon  petition  of  the  executors  of  the  estate 
praying  for  leave  to  distribute  the  specific  legacies 
an  order  of  the  Probate  Court,  dated  September 
2,  1942,  was  entered  authorizing  distribution  of 
61  shares  of  the  preferred  stock  of  Crown  Zeller- 
bach Corporation  of  a  stated  value  of  $4,994.38  and 
the  sum  of  $5.62  in  cash  to  each  of  the  eight  grand- 
children of  decedent. 

On  November  25,  1942,  the  executors  filed  with 
the  Probate  Court  a  petition  for  the  distribution 
of  $181,000  from  the  income  of  the  estate  received 
during  the  year  1942,  amounting  to  approximately 
$317,000,  as  follows: 

To  Jennie  B.  Zellerbach,  widow $  22,000 

To  J.  David  Zellerbach,  son 53,000 

To  Harold  L.  Zellerbach,  son 53,000 

To  Claire  Z.  Saroni,  daughter 53,000 


Total  $181,000 
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The  petition  stated  in  part  that  the  total  value 
of  the  estate  as  shown  by  the  inventory  and  ap- 
praisement was  $4,754,671.56,  and  that  ^4t  is  not 
proposed  at  this  time  to  distribute  any  of  the 
corpus  of  the  residue  of  the  estate,  nor  any  income, 
save  and  except  that  hereinabove  described."  [145] 

After  hearing  had,  the  Probate  Court  entered 
an  order  dated  December  7,  1942,  in  which  it  found 
as  follows: 


■X-      *      * 


that  the  time  for  filing  claims  against 
said  estate  has  expired;  that  all  claims  which 
have  been  filed  have  been  allowed,  approved 
and  paid;  that  the  federal  estate  tax,  as  shown 
by  the  return,  has  been  paid;  that  the  State 
Controller  of  the  State  of  California  has  con- 
sented in  writing  to  the  said  distribution;  that 
all  personal  property  taxes  due  and  payable 
by  said  estate  have  been  paid;  that  the  distri- 
bution prayed  for  in  said  petition  may  be 
allowed  as  therein  prayed  for  without  injury 
to  said  estate  or  any  person  interested  therein, 
and  that  after  said  distribution  sufficient  assets 
will  remain  in  the  hands  of  the  executors  to 
pay  all  debts  and  expenses  of  administration; 


*  *  ^ 


The  order  authorized  payment  *'from  the  in- 
come of  said  estate,  for  the  calendar  year  1942, 
the  total  sum  of  $181,000,"  payable  $22,000  to  the 
widow  and  $53,000  to  each  of  the  three  children 
of  decedent. 

The  above  distribution  of  $181,000  was  paid 
$180,297.85  out  of  income  and  $702.15  out  of  corpus. 
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On  November  25,  1942,  the  executors  filed  another 
petition  with  the  Probate  Court  praying  for  au- 
thority to  distribute  from  the  corpus  of  the  estate: 

6,000  shares  of  preferred  stock  of  Crown  Zel- 
lerbach  Corporation ; 

30,000  shares  of  common  stock  of  Crown  Zeller- 
bach  Corporation; 

9,000  shares  of  i)referred  stock  of  Rayonier  In- 
corporated ; 

12,000  shares  of  common  stock  of  Rayonier  In- 
corporated ; 

one-half  thereof  to  the  widow  and  one-sixth  to 
each  of  the  three  children  of  decedent.  After  hear- 
ing had,  the  Probate  Court  entered  an  order  dated 
December  8,  1942,  authorizing  the  executors  to  make 
distribution  of  the  above  stock  as  prayed  for.  The 
fair  market  value  of  the  above  stock  at  the  time 
of  its  distribution  was  $1,146,000.  [146] 

On  December  31,  1942,  all  the  distributions  au- 
thorized by  the  Probate  Court  during  the  year 
1942  had  been  made. 

An  original  income  tax  return  for  the  year  1942 
was  filed  for  the  estate  showing  income  of  $322,- 
756.33,  from  which  is  deducted  $181,000  as  the 
amount  distributable  to  beneficiaries,  leaving  a  net 
income  (taxable  to  fiduciary)  of  $141,756.33,  and 
disclosing  a  tax  liability  of  $97,606.47.  On  Decem- 
ber 14,  1943,  an  amended  income  tax  return  was 
filed  for  the  year  1942  showing  income  of  $322,- 
756.33,  from  which  is  deducted  $315,323.74  as  the 
amount  distributable  to  beneficiaries,  leaving  a  net 
income  (taxable  to  fiduciary)  of  $7,432.59  and  dis- 
closing a  tax  liability  of  $1,619.78. 
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The  total  net  income  of  the  estate  for  1942,  be- 
fore any  allowance  for  income  distributed  to  bene- 
ficiaries during  the  year  was  $324,209.38,  which 
sum  is  composed  of  ordinary  income  in  the  amount 
of  $316,595.74  and  capital  gains  in  the  amoimt  of 
$7,613.64. 

The  $181,000  distributed  in  1942  by  the  executors 
of  the  estate  was  reported  by  the  beneficiaries  under 
the  will  in  their  original  Federal  income  tax  re- 
turns for  1942  as  distributable  income  from  the 
estate  as  follows :  The  widow  reported  $22,000  and 
each  of  the  three  children  reported  $53,000. 

On  January  24,  1944,  the  widow  filed  an  amended 
income  tax  return  with  the  collector  at  San  Fran- 
cisco, in  which  she  reported  as  having  been  dis- 
tributed to  her  the  amount  of  $157,661.87,  repre- 
senting one-half  of  all  of  the  income  of  the  estate 
for  the  year  1942. 

Pursuant  to  a  petition  of  the  executors  filed 
June  18,  1943,  the  Probate  Court,  on  July  7,  1943, 
made  an  order  authorizing  the  executors  [147]  to 
make  a  partial  distribution  of  the  assets  of  the 
estate  consisting  of  a  parcel  of  unimproved  real 
property  in  the  City  and  County  of  San  Francisco 
as  follows:  Three-sixths  thereof  to  the  widow  and 
one-sixth  thereof  to  each  of  the  three  children.  The 
fair  market  value  of  the  property  at  the  time  of 
distribution  was  $27,500. 

Pursuant  to  a  petition  of  the  executors  filed 
August  4,  1943,  the  Probate  Court  on  August  18, 
1943,  made  an  order  authorizing  the  executors  to 
make  a  partial  distribution  of  the  assets   of  the 
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estate  consisting  of  627  shares  of  the  common  stock 
and  460  shares  of  the  preferred  stock  of  Dream- 
land Auditorium,  Ltd.,  as  follows:  Three-sixths 
thereof  to  the  widow  and  one-sixth  thereof  to  each 
of  the  three  children.  The  fair  market  value  of 
the  shares  at  the  time  of  distribution  was  $3,450. 

On  November  30,  1943,  the  executors  filed  a  peti- 
tion with  the  Probate  Court  for  authorization  to 
make  a  partial  distribution  consisting  of  $96,000, 
of  which  $32,000  was  to  be  distributed  to  each  of 
the  three  children  of  decedent.  In  the  petition  it 
was  stated  that  the  income  for  1943  would  approx- 
imate $191,500;  that  the  executors  desired  to  dis- 
tribute $96,000  thereof;  and  that  it  was  not  pro- 
posed to  distribute  any  of  the  corpus  of  the  residue 
of  the  estate,  nor  any  income  save  and  excejjt  that 
theretoabove  described.  No  portion  of  the  income 
was  requested  to  be  distributed  to  the  widow.  On 
December  13,  1943,  the  Probate  Court  made  an 
order  authorizing  the  income  distribution  of  $96,- 
000,  as  prayed  for.  The  distribution  of  $96,000 
was  paid  $94,164.15  out  of  income  and  $1,835.85 
out  of  corpus.  [148] 

On  December  31,  1943,  all  distributions  author- 
ized by  the  Provate  Court  during  1943  had  been 
made. 

The  income  tax  return  filed  for  the  estate  for 
1943  shows  income  tax  income  of  $203,895.74  and 
victory  tax  income  of  $200,811,46,  from  each  of 
which  $185,328.30  w^as  deducted  as  the  amount  dis- 
tributable to  beneficiaries,  leaving  an  income  tax 
net  income  of  $18,567.44  and  a  victorv  tax  net  in- 
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come  of  $15,483.16.  The  total  income  and  victory 
tax  liability  shown  by  the  return  is  $6,712.28.  The 
return  contains  a  schedule  as  follows: 

SCHEDULE  A 

Federal  State 

Jennie  B.   Zellerbach,   343  Sansome 

St.,   S.   F $  92,664.15        $100,405.73 

J.   D.   Zellerbach,   343   Sansome  St., 

S.   F 30,888.05  33,468.58 

Harold  Zellerbach,  343  Sansome  St., 

S.   F 30,888.05  33,468.58 

Claire  Z.   Saroni,   343   Sansome   St., 

S.   F 30,888.05  33,468.58 

$185,328.30        $200,811.46 

Note:  On  December  13,  1943,  a  distribution  of 
income,  $96,000.00  was  authorized  by  court  order 
to  J.  D.  and  Harold  Zellerbach  and  Claire  Saroni. 
The  net  income  of  the  estate  is  deemed  to  be  dis- 
tributable under  Section  162-2  of  Regulation  III. 

The  widow  included  in  her  Federal  income  tax 
return  for  1943,  as  income  received  by  her  from 
the  estate,  the  simi  of  $92,664.15. 

The  total  net  income  of  the  estate  for  1943,  beioie 
any  allowance  for  income  distributed  to  beneficiaries 
during  that  year,  was  $206,864.94,  which  sum  was 
composed  of  ordinary  income  of  $188,328.30  and 
capital  gain  of  $18,536.64. 

On  petition  filed  October  26,  1942,  the  Probate 
Court,  on  November  6,  1942,  made  an  order  author- 
izing the  executors  to  borrow  a  sum  not  to  exceed 
$1,000,000,  to  execute  their  promissory  note  or  notes 
payable  on  or  before  [149]  one  year  after  date  with 
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interest  at  2^/2  per  cent  per  annum,  and  as  security 
therefor  to  i:)ledge  all  or  any  x)ortion  of  the  personal 
property  of  the  estate  remaining  in  the  hands  of 
the  executors. 

Pursuant  to  such  authorization  the  executors, 
on  Xovember  6,  1942,  borrowed  from  Wells  Fargo 
Bank  &  Trust  Co.  the  sum  of  $500,000,  pledging 
as  collateral  9,000  shares  of  the  preferred  stock 
of  Crown  Zellerbach  Corj^oration  of  the  market 
value  at  that  time  of  approximately  $720,000.  They 
also  borrowed  the  sum  of  $318,669.31  from  the 
widow,  Jennie  B.  Zellerbach.  On  January  15,  1943, 
a  payment  of  $100,000  was  made,  reducing  the 
principal  of  the  bank  loan  to  $400,000.  On  August 
5,  1943,  and  on  December  6,  1943,  additional  amounts 
of  $50,000  and  $75,000  were  borrowed,  increasing 
the  principal  of  the  loan  to  $525,000.  The  entire 
loan  was  paid  on  March  13,  1944. 

The  Federal  estate  tax,  as  disclosed  bv  the  return 
filed,  had  been  paid  at  December  31,  1943.  The 
Commissioner  subsequently  determined  that  the 
estate  was  liable  for  a  deficiency  in  Federal  estate 
taxes,  which  controversy  was  fijially  settled  in  No- 
vember, 1946. 

On  December  31,  1942,  the  estate  liad  assets  of 
the  then  value  of  $3,425,092.17  and  liabilities  of 
$1,490,565.49,  or  an  excess  of  assets  over  liabilities 
of  $1,934,526.68.  This  was  after  the  distribution 
of  the  amount  of  $181,000  and  the  distribution  of 
corpus  of  $1,146,000,  and  aftca*  giving  effect  to  all 
liabilities  which  were  subsequently  determined  to 
be  due. 
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On  December  31,  1943,  the  assets  of  the  estate 
liad  a  vahie  of  $3,942,739.89,  and  the  liabilities 
amounted  to  $1,104,886.70,  or  an  excess  of  assets 
over  liabilities  of  $2,837,853.19.  [150] 

Opinion 

Van  Fossan,  Judge:  The  respondent  contends 
that  the  executors  under  the  will  of  Isadore  Zeller- 
bach  were  not  required  to  distribute  to  the  bene- 
ficiaries any  of  the  income  of  the  estate  during  1942 
and  1943  and  that,  therefore,  only  so  much  of  the 
income  as  was  actually  distributed  constituted  a 
deduction  under  the  provisions  of  section  162, 
Internal  Revenue  Code. 

The  petitioners  contend  that  the  estate  is  entitled, 
under  section  162  (b)  and  (c)\  to  a  deduction  of 


^Sec.  162.     Net  Income 

The  net  income  of  the  estate  or  trust  shall  be 
computed  in  the  same  manner  and  on  the  same 
basis  as  in  the  case  of  an  individual,  except 
that  ^-   ^  * 

(b)  There  shall  be  allowed  as  an  additional  de- 
duction in  computing  the  net  income  of  the  estale 
or  trust  the  amount  of  the  income  of  the  estate 
or  trust  for  its  taxable  year  which  is  to  be  dis- 
tributed currently  by  the  fiduciary  to  the  bene- 
ficiaries, and  the  amount  of  the  income  collected 
by  a  guardian  of  an  infant  which  is  to  be  held  or 
distributed  as  the  court  may  direct,  but  the  amount 
so  allowed  as  a  deduction  shall  be  included  in  com- 
puting the  net  income  of  the  beneficiaries  whether 
distributed  to  them  or  not.  Any  amount  allowed 
as  a  deduction  under  this  paragraph  shall  not  be 
allowed  as  a  deduction  under  subsection  (c)  of  this 
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the  full  amount  of  its  1942  and  1943  income.  They 
argue  that  the  will  provides  for  the  distribution 
of  three-sixths  of  the  residue  to  the  widow  and 
one-sixth  to  each  of  the  three  children  of  decedent  ; 
that  under  the  provisions  of  section  300  of  tlie 
California  Probate  Code^  the  beneficiaries  had  a 
present  right,  both  in  1942  and  1943  to  the  entire 

section  in  the  same  or  any  succeeding  taxable  year; 
(c)  In  the  case  of  income  received  by  estates 
of  deceased  persons  during  the  period  of  admin- 
istration or  settlement  of  the  estate,  and  in  the 
case  of  income  which,  in  the  discretion  of  the 
fiduciary,  may  be  either  distributed  to  the  bene- 
ficiary or  accumulated,  there  shall  be  allowed  as 
an  additional  deduction  in  computing  the  net  in- 
come of  the  estate  or  trust  the  amount  of  the  income 
of  the  estate  or  trust  for  its  taxable  year,  which 
is  i)roperly  23aid  or  credited  during  such  year  to 
any  legatee,  heir,  or  beneficiary,  but  the  amount 
so  allowed  as  a  deduction  shall  be  included  in  com- 
puting the  net  income  of  the  legatee,  heir,  or  bene- 
ficiary. [151] 

2§300.  Title  to  Decedent's  Estate:  Possession. 
When  a  person  dies,  the  title  to  his  property,  real 
and  personal,  passes  to  the  person  to  whom  it  is 
devised  or  bequeathed  by  his  last  will,  or,  in  the 
absence  of  such  disposition,  the  persons  who  suc- 
ceed to  his  estate  as  provided  in  Division  II  of 
this  code;  but  all  of  his  property  shall  be  subject 
to  the  x)ossession  of  the  executor  or  his  admin- 
istrator and  to  the  control  of  the  superior  court 
for  the  purposes  of  administration,  sale  or  other 
disposition  under  the  provisions  of  Division  III 
of  this  code,  and  shall  be  chargeable  with  the  ex- 
penses of  administrating  his  estate,  and  the  pay- 
ment of  his  debts  and  the  allowance  to  the  family, 
except  as  otherwise  provided  in  this  Code  [Enacted 
1931.] 
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income  of  the  estate;  and  that,  upon  petition,  it 
would  have  been  mandatory  upon  the  Probate 
Court  to  have  made  an  order  for  the  payment  of 
all  of  the  1942  and  1943  income  to  the  beneficiaries. 
Sections  956,  1000  and  1001  of  the  California  Pro- 
bate Code.^ 


3§956.  Closing  Administration.  If  all  of  the 
debts  have  been  paid  by  the  first  order  for  payment, 
the  court  must  direct  the  payment  of  legacies  and 
the  distribution  of  the  estate  among  the  persons 
entitled,  as  provided  in  the  next  chapter;  but  if 
there  are  debts  remaining  unpaid,  or  if,  for  other 
reasons,  the  estate  is  not  in  a  condition  to  be  closed, 
the  administration  may  continue  for  such  time 
as  may  be  reasonable.    [Enacted  1931.] 

§1000.  Petition  and  Notice  of  Hearing.  At  any 
time  after  the  lapse  of  four  months  from  the 
issuance  of  letters  testamentary  or  of  administra- 
tion, the  executor  or  administrator,  or  any  heir, 
devisee  or  legatee,  *  *  *  may  petition  the  court 
to  distribute  a  legacy,  devise  or  share  of  the  estate, 
or  any  portion  thereof,  to  any  person  entitled 
thereto,  upon  such  person  giving  a  bond  as  here- 
inafter provided.  The  clerk  shall  set  the  petition 
for  hearing  by  the  court  and  give  notice  thereof 
for  the  period  and  in  the  manner  required  by  sec- 
tion 1200  of  this  code.  When  the  petitioner  is  not 
the  executor  or  administrator,  notice  must  be  given 
to  the  executor  or  administrator  by  citation.  An 
executor  or  administrator,  not  petitioning,  or  any 
person  interested  in  the  estate  may  resist  the  appli- 
cation. 

§1001.  Order  for  Distribution :  Prerequisites  to 
Order:  Bond.  If,  at  the  hearing,  it  appears  that 
the  estate  is  but  little  indebted  and  that  all  inheri- 
tance taxes  payable  in  said  proceedings  have  been 
paid,  or  that  the  State  controller,  an  inheritance 
tax  attorney,  or  an  assistant  inheritance  tax  attor- 
ney has  in  writing  consented  to  said  distribution 


148  Estate  of  Isadore  Zellerhach,  etc, 

Although  section  300  of  the  California  Probate 
Code  provides  that  title  to  the  property  of  a  de- 
ceased person  passes  to  his  heirs,  devisees  or  lega- 
tees, it  also  provides  that  i]\Q  title  so  passes  *'snb- 
•ject  to  the  possession  of  the  executor  or  his  admin- 
istrator and  to  the  control  of  the  superior  court 
for  the  purpose  of  administration,  sale  or  other 
disposition''  and  *^ shall  be  chargeable  with  the  ex- 
penses of  administering  his  estate,  and  the  pay- 
ment of  his  debts  and  the  allowance  to  the  family." 
See  Dabney  v.  Dabney,  129  Pac.  (2d)  470.  In  the 
Estate  of  B.  Brasley  Cohen,  8  T.  C.  —  (April  8, 
1947)  involving  a  California  estate,  the  question 
considered  was  whether  the  legatees  had  a  present 
right  under  California  law  to  obtain  or  compel  a 
distribution  of  all  of  the  income  during  the  tax- 
able year.  This  Court  concluded  that  the  legatees 
did  not  have  *^a  recognized  present  right  under  local 

and  the  legacy,  devise  or  share  of  the  estate,  or 
any  portion  thereof,  may  [152]  be  distributed  to 
the  person  entitled  thereto  without  loss  to  the 
creditors  or  injury  to  the  estate  or  any  person 
interested  therein,  the  court  shall  make  an  order 
requiring  the  executor  or  administrator  to  deliver 
the  legacy,  devise  or  share  of  the  estate  or  such 
portion  thereof  as  the  court  may  designate,  to  the 
person  entitled  thereto,  upon  receiving  from  sucli 
person  a  bond  executed  by  him,  and  payable  to  the 
executor  or  administrator  in  such  sum  as  the  court 
may  designate,  with  sureties  to  be  approved  by  the 
judge,  and  conditioned  for  the  payment,  whenever 
required,  of  the  proportion  of  the  debts  due  from 
the  estate,  not  exceeding  the  value  or  amount  of 
the  legacy  or  portion  of  the  estate,  so  ordered  to 
be  delivered.  *  *  *   [153] 
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law  to  obtain  income  or  compel  a  distribntion  of 
income'',  (Regulations  111,  section  29.162-2(b)), 
stating : 

The  legatees  did  have  the  privilege  of  peti- 
tioning the  court,  which  they  did  not  exercise, 
and  if  they  had  established  certain  facts  the 
local  court  could  have,  in  its  discretion,  ordered 
a  distribution  of  the  designated  portion  of 
the  estate.  We  think  the  privilege  of  soliciting 
the  local  court's  discretion  is  not  the  equivalent 
of  a  present  right  to  compel  distribution. 

The  will  involved  herein  contains  no  direction 
for  the  payment  of  the  [153]  income  received  dur- 
ing the  administration  of  the  estate  to  tlie  residu- 
ary beneficiaries.  Petitions  were  filed  with  the 
court  for  a  distribution  of  the  1942  income  to  the 
extent  of  $181,000  and  of  the  1943  income  to  the 
extent  of  $96,000.  No  other  petition  for  the  dis- 
tribution of  income  was  addressed  to  the  court 
either  by  petitioners  or  any  of  the  beneficiaries 
under  the  will  and  no  further  distribution  of  1942 
and  1943  income  was  authorized.  The  possession 
and  handling  of  the  property  of  an  estate  by  the 
executor  are  subject  to  the  control  of  the  court 
and  the  executor  derives  his  power  to  act  from  the 
order  of  the  court.  In  Re  Palm's  Estate,  156  Pac. 
(2d')  62,  QQ',  Section  300,  California  Probate  Code. 
The  testimony  of  the  judge  of  the  Superior  Court 
of  San  Francisco  County,  in  w^hich  court  the  will 
involved  herein  was  admitted  to  probate,  to  the 
effect  that,  had  petition  been  made  therefor,  he 
w^ould  have  issued  an  order  in  1942  and  1943  for 
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the  distribution  of  all  the  income  received  by  the 
estate  during  such  years,  is  not  determinative. 
Neither  is  it  material  that  the  bank  to  which  the 
estate  was  indebted  on  a  $500,000  loan,  or  the  in- 
heritance tax  attorney,  w^ould  have  consented  to 
such  distribution  had  petition  been  made  therefor. 
The  facts  as  they  actually  existed  during  the  tax- 
able year  are  determinative.  American  Potash  & 
Chemical  Co.,  7  T.  C.  1113,  1116. 

The  facts  herein  are  materially  different  from 
those  in  William  C.  Chick,  7  T.  C.  1414.  In  that 
case  the  will  of  decedent  was  allowed  for  probate 
in  March,  1929.  William  C.  Chick,  the  son  of 
decedent,  wlio  was  named  both  as  executor  and 
trustee  imder  the  W'ill,  immediately  qualified  as 
executor  and  shortly  thereafter  qualified  as  trustee. 
All  acts  necessary  [154]  to  complete  and  wind  up 
the  administration  of  the  estate  of  decedent  had 
been  fully  performed  prior  to  the  taxable  year 
1940,  except  that  the  assets  comprising  the  resid- 
uary estate  had  not  been  transferred  by  the  execu- 
tor to  himself  in  trust  for  the  benefit  of  himself 
and  his  sister,  as  |:>rovided  under  the  will.  Under 
the  terms  of  the  testamentary  triist  the  net  income 
of  the  residuarv  trust  was  currentlv  distributable 
in  equal  shares  to  the  two  beneficiaries.  This  Court 
approved  the  determination  of  the  Commissioner 
that  the  estate  in  1940  w^as  no  longer  in  process  of 
administration  and  that  the  income  of  the  estate 
w^as  taxable  to  the  two  beneficiaries  of  the  residuary 
trust  under  section  162  (b). 
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Herein  decedent  died  in  August,  1941.  The  assets 
of  the  estate  had  an  appraised  value  in  excess  of 
$4,700,000.  At  the  end  of  1943  there  were  liabili- 
ties outstanding  in  excess  of  $1,100,000.  Although 
the  Federal  estate  tax  as  disclosed  by  the  return 
had  been  paid,  the  Commission  subsequently  de- 
termined that  the  estate  was  liable  for  a  deficiency, 
which  controversy  Avas  not  settled  until  November, 
1946.  There  is  no  showing  that  the  process  of 
administration  had  been  continued  unreasonably 
or  that  the  ordinary  duties  pertaining  to  the  ad- 
ministration and  settlement  of  the  estate  had  been 
completed  prior  to  the  taxable  years.  Section 
29.162-1  (c)  of  Regulations  111. 

It  is  true  that  in  the  case  of  In  Re  Stephenson's 
Estate,  150  Pac.  (2d)  222,  upon  which  petitioners 
primarily  rely,  it  is  stated  that  ''^It  is  made  man- 
datory by  section  1001  that  the  court  make  the 
order  of  distribution."  The  court,  however,  im- 
mediately modifies  that  statement  for  it  continues 
as  follows:  [155] 

*  *  *  for  it  is  there  provided  that  if  it  appears 
that  the  estate  is  but  little  indebted  and  that 
inheritance  taxes  have  been  paid  and  that  the 
distribution  of  the  portion  of  the  estate  may 
be  made  without  loss  to  creditors  or  injury  to 
others  'the  court  shall  make  an  order'  for  the 
delivery  of  the  share  of  the  estate  or  such 
portion  thereof  as  the  court  may  designate  to 
the  person  entitled  thereto.  *  *  * 

the    Probate    Code    clearly    gives    power   to 
the  court  to  order  a  partial  distribution  of  an 
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estate  and,  given  the  prescribed  conditions,  it 
is  made  mandatory  upon  the  court  to  make 
the  order.  But  to  exercise  that  power  accur- 
ately it  is  necessary  that  it  first  be  determined 
what  persons  are  entitled  to  the  order  and  what 
portion  or  portions  of  the  estate  should  be 
distributed  to  them.  ^  *  * 

'The  court  thus  recognizes  that  the  mandate  is 
subject  to  certain  conditions  so  that  in  the  last 
analysis  the  order  of  distribution  is  subject  to  the 
judgment  and  discretion  of  the  Probate  Court. 

The  beneficiaries  had  no  present  right  to  the 
1942  and  1943  income.  They  merely  had  a  potential 
right  thereto,  which,  as  to  the  amount  in  dispute, 
was  neither  recognized  nor  enforced.  The  1942 
and  1943  income  of  the  estate  w^as  not  income  of 
the  estate  "to  be  distributed  currently''  as  pro- 
vided in  section  162  (b).  Estate  of  Andrew  J. 
Igoe,  6  T.  C.  639. 

Neither  is  the  estate  entitled  to  any  deduction 
for  1942  and  1943  imder  section  162  (c)  in  addition 
to  the  amounts  actually  distributed  out  of  income. 
There  is  no  evidence  that  the  undistributed  1942 
and  1943  income  v/as  properly  credited  to  any  of 
the  beneficiaries  as  required  by  the  statute.  Com- 
missioner V.  Stearns,  65  Fed.  (2d)  371,  certiorari 
denied,  290  U.  S.  670. 

The  facts  and  circumstances  in  Estate  of  Andrew 
J.  Igoe,  supra,  are  wholly  different  from  the  facts 
and  circumstances  herein.  In  that  case  specific 
credits  of  the  distributive  share  of  income  were 
made  to  the  [156]  account  of  each  beneficiary.  They 
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were  notified  of  tlieir  respective  distributive  shares ; 
they  received  numerous  large  payments  in  cash, 
which  were  charged  to  their  accounts  with  the 
estate,  and  the  actions  of  the  executors  in  so  treat- 
ing the  income  earned  by  the  estate  were  approved 
in  all  respects  by  the  court  having  jurisdiction  over 
the  settlement  of  their  accounts.  Herein  the  re- 
siduary beneficiaries  may  never  have  received  the 
1942  and  1943  income  retained  by  the  executors. 
There  is  no  evidence  showing  what  disposition  was 
made  of  such  income  by  petitioners. 

The  petitioners  further  contend  that,  having  dis- 
tributed property  of  the  value  of  $1,146,000  in 
addition  to  the  distribution  of  $181,000  in  1942, 
the  estate  is  entitled  to  a  deduction  of  the  entire 
income  in  1942,  and,  having  distributed  property 
of  the  value  of  $30,950  in  addition  to  the  distribu- 
tion of  $96,000  in  1943,  the  estate  is  entitled  to  a 
deduction  in  1943  to  the  extent  of  $126,950  under 
section  162  (d)   (1),  Internal  Revenue  Code.^ 


^Sec.  162.     Net  Income. 

The  net  income  of  the  estate  or  trust  shall  be 
computed  in  the  same  manner  and  on  the  same 
basis  as  in  the  case  of  an  individual,  except  that 


*   *   * 


(d)  Rules  for  Application  of  Subsection  (b) 
and  (c). — For  the  purposes  of  subsections  (b; 
and  (c) — 

(1)  Amounts  Distributable  Out  of  Income 
or  Corpus. — In  cases  where  the  amount  paid, 
credited,  or  to  be  distributed  can  be  paid,  cred- 
ited, or  distributed  out  of  other  than  income, 
the  amount  paid,  credited,  or  to  be  distrib- 
uted (except  under  a  gift,  bequest,  devise,  or 
inheritance  not  to  be  paid,  credited,  or  distrib- 
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The  respondent  argues  that  there  is  no  occasion 
for  the  application  of  section  162  (d)  since  the 
amounts  of  income  and  corpus  distributed  by  the 
estate  are  clearly  identifiable  and  that  the  orders 
of  the  Probate  Court  are  binding  in  this  respect. 

Subsection  (d)  (1)  is  made  specifically  not  appli- 
cable to  any  amount  paid,  credited,  or  to  be  dis- 
tributed 'Smder  a  gift,  bequest,  devise,  or  inheri- 
tance not  to  be  paid,  credited,  or  distributed  at 
intervals/^  The  bequest  and  devise  under  which 
the  distributions  of  income  and  corpus  herein  were 
made  was  a  bequest  and  devise  of  the  residue  of 
the  estate  of  decedent  after  payment  of  all  debts, 

uted  at  intervals)  during  the  taxable  year  of 
the  estate  or  trust  shall  be  considered  as  income 
of  the  estate  or  trust  which  is  paid,  credited, 
or  to  be  distributed  if  the  aggregate  of  such 
amounts  so  paid,  credited,  or  to  be  distributed 
does  not  exceed  the  distributable  income  of 
the  estate  or  trust  for  its  taxable  year.  If  the 
aggregate  of  such  amounts  so  paid,  credited, 
or  to  be  distributed  during  the  taxable  year 
of  the  estate  or  trust  in  such  cases  exceeds 
the  [157]  distributable  income  of  the  estate 
or  trust  for  its  taxable  year,  the  amount  so 
paid,  credited,  or  to  be  distributed  to  any 
legatee,  heir,  or  beneficiary  shall  be  considered 
income  of  the  estate  or  trust  for  its  taxable 
year  which  is  paid,  credited,  or  to  be  distributed 
in  an  amount  which  bears  the  same  ratio  to 
the  amount  of  such  distributable  income^  as 
the  amount  so  paid,  credited,  or  to  be  distrib- 
uted to  the  legatee,  heir,  or  beneficiary  bears 
to  the  aggregate  of  such  amounts  so  paid,  cred- 
ited, or  to  be  distributed  to  legatees,  heirs,  and 
beneficiaries  for  the  taxable  years  of  the  estate 
or  trust.  *  *  *  [157] 
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specific  legacies  and  administration  expenses.  That 
the  residue  was  paid  in  installments,  consisting  of 
income  or  corpus,  is  immaterial  and  does  not  con- 
vert the  bequest  and  devise  into  one  distributable 
at    intervals    within    the    meaning    of   section    162 

(d)    (1). 

Subsection  (d)  was  added  to  section  162  by  sec- 
tion 111  (c)  of  the  Eevenue  Act  of  1942  as  a  com- 
plement to  the  amendment  of  section  22  (b)  (3) 
and  for  purposes  of  clarity.  Ways  and  Means 
Committee  Report  No.  2333,  77th  Congress,  Second 
Session,  Section  110,  pp.  66-68 ;  Report  of  the  [158] 
Committee  on  Finance,  No.  1631,  77th  Congress, 
2nd  Session,  Section  111,  pp.  69-75.  Section  110 
of  the  Ways  and  Means  Committee  Report  is  cap- 
tioned ^'Annuity  Trusts '^  The  section  states  that 
the  construction  of  the  existing  law,  as  contained 
in  Irwin  v.  Gavit,  26  U.  S.  161,  was  written  into 
the  amendment  of  section  22  (b)  (3)  and  that  both 
the  amendment  to  section  22  (b)  (3)  and  section 
162  changed  the  treatment  of  gifts,  bequests,  de- 
vises and  inheritances  of  amounts  to  be  paid  in  any 
event  out  of  income  or  corpus,  such  as  involved 
in  Burnet  v.  Whitehouse,  283  U.  S.  148 ;  and  Hel- 
vering  v.  Pardee,  290  U.  S.  365.  The  Committee's 
report  states  that   such   changes   involved 

*  *  *  treating  such  amounts,  if  under  the 
terms  of  the  gift,  bequest,  or  inheritance  the 
payment,  crediting,  or  distribution  thereof  is 
to  be  made  at  intervals,  as  gifts,  bequests,  de- 
vises, or  inheritances  if  income  from  property 
to  the  extent  that  such  amount  is  paid,  credited, 
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or  to  be  distributed  out  of  income  from  prop- 
erty. *  ^  *   (p.  67) 

As  a  complement  to  the  amendment  of  sec- 
tion 22(b)  (3)  and  for  purposes  of  clarity, 
section  1G2  of  the  Code  is  also  amended  by 
adding  a  new  subsection  designated  as  ''(d)". 
This  subsection  provides  a  formula  for  allo- 
cating income  of  an  estate  or  trust  to  legatees 
and  beneficiaries  in  order  to  make  tlie  source 
:i . •  -of  distribution  clear  and  to  prevent  tax  avoid- 
ance by  distributions  claimed  to  be  other  than 
'  out  of  income  or  out  of  income  other  than  in- 
come for  the  current  taxable  year.  It  is  im- 
material under  the  rule  stated  in  section  162 
.  (d)  whether  income  is  used  to  make  the  dis- 
tribution, whether  such  distribution  may,  in 
the  discretion  of  the  fiduciary,  be  made  out  of 
other  than  income,  or  whether  the  terms  of 
the  will  or  trust  instrument  direct  that  amounts 
other  than  income  be  used  to  assure  the  bene- 
ficiary the  payment  of  a  specified  sinn  at  stated 
intervals.  *  *  *   (p.  68) 

In"  Section  ill  of  the  Report  of  the  Committee 
on  Finance,  page  69,  it  is  stated:  [159] 

This  section  is  basically  the  same  as  section 
110  of  the  bill  passed  by  the  House,  relat- 
ing to  annunity  trusts.  Although  numerous 
changes  have  been  made  by  your  connnittee, 
such  changes  are  designed  to  give  further  and 
more  detailed  application  of  the  principles  of 
section  110  of  the  House  bill  rather  than  to 
change   its   fundamental  theory. 
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See  also  section  29.162-2  of  Regulations  111,  deal- 
ing with  section  162  (d)  (1),  which  is  entitled 
^^  allocation  of  Estate  and  Trust  Income  to  Lega- 
tees and  Beneficiaries.  —  (a)  Allocation  among 
annuitants."  From  the  foregoing,  it  is  obvious 
that  amounts  paid  out  of  corpus  on  a  bequest  and 
devise  as  herein  involved  are  not  within  the  pur- 
pose and  scope  of  subsection  (d). 

Since  the  bequest  and  devise  of  the  residuary 
estate  herein  is  a  bequest  and  devise  ''^not  to  be 
paid,  credited,  or  distributed  at  intervals,''  sub- 
section (d)  of  section  162  is  not  applicable. 

Petitioners  are  entitled  only  to  the  deduction  in 
1942  and  1943  of  the  amount  actually  distributed 
out  of  income  under  section  162  (c).  In  view  of 
our  holding,  the  respondent  is  entitled  to  increased 
deficiencies.  Under  the  stipulated  facts,  petitioners 
distributed  out  of  income  $180,297.85  in  1942  and 
$94,164.15  in  1943,  instead  of  $181,000  and  $96,000, 
respectively,  allowed  by  respondent  in  his  original 
computation. 

Decision  will  be  entered  under  Rule  50. 
[Seal]  [160] 
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[Title  of  Tax  Court  and  Cause.] 

NOTICE  UNDER  RULE  50 

To :     PhiUip  S.  Ehrlich,  Esq.,  2002  Russ  Bldg.,  San 
Francisco  4,  Calif. 

Take  notice  that  the  Respondent  in  the  above- 
entitled  proceeding  filed  with  the  Court  on  Aug.  22, 
1947,  a  computation  and  notice,  a  copy  of  which  is 
inclosed.  This  proceeding  will  be  called  for  hearing 
upon  such  computation  at  9:30  a.m.  on  Sept.  17, 
1947,  before  a  Division  of  the  Court  at  its  Wash- 
ington Office,  Constitution  Avenue  at  12th  Street, 
Northwest,  unless,  prior  to  that  date,  your  written 
acquiescence  to  the  entry  of  a  decision  based  on  such 
computation  shall  have  been  filed  with  the  Court. 

No  further  notice  of  said  hearing  will  be  sent. 

/s/    ROBERT  C.  TRACY, 
Acting  Clerk. 
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[Title  of  Tax  Court  and  Cause.] 

COMPUTATION   FOR   ENTRY   OF 
DECISION 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, respondent  above  named,  by  his  attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Inter- 
nal Revenue,  and  submits  the  attached  computation 
of  the  deficiency  under  the  opinion  of  The  Tax 
Court  of  the  United  States  promulgated  July  22, 
1947,  in  the  above-entitled  appeal. 

The  respondent's  computation  is  submitted  in  ac- 
cordance with  Rule  50  of  the  Tax  Court's  Rules  of 
Practice  and  is  without  prejudice  to  his  right  to 
contest  the  correctness  of  the  decision  pursuant  to 
the  statute  in  such  cases  made  and  provided. 

/s/    CHARLES  OLIPHANT, 
W.  J.  McP. 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 

Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 

T.  M.  MATHER, 
B.  A.  TONJES, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

WJMcF:b  8/14/47 
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AUDIT  STATEMENT 
C  :TS  :PD 

SF  :E  AT  iENN  :Recomp. 

In    re:    Estate    of    Isadore    Zellerbach,    Deceased, 
'  '  J.  David  Zellerbach  and  Harold  L.  Zellerbach, 
'Executors,  343  Sansome  Street,  San  Francisco, 
California. 

7':-V    [[::'.      .         Docket  No.  9786 

Tax  Liability  for  the  Taxable  years  ended  De- 
cember 31,  1942,  and  December  31,  1943. 

;  /  INCOME  TAX 

Yi&ar-  Liability  Assessed  Deficiency 

1942  :  ..„.:.......:..: $  99,375.02        $  97,606.47        $     1,768.55 

1943  ,,-.....„, 74,100.74  6,712.28  67,388.46 


Total    .,.......-$173,475.76         $104,318.75         $  69,157.01 

Recomputation  of  tax  liability  prepared  in  accor- 
dance, with  the  Opinion  of  The  Tax  Court  of  the 
United  States  promulgated  July  22,  1947. 

YEAR:  1942 

Schedule  1 

ADJUSTMENT  TO  NET  INCOME 

Net  Income  as  Disclosed  in  the    Deficiency  Notice 

dated  September  20,  1945 $143,209.38 

As  Adjusted,  Based  on  the  Opinion  of  the  Tax  Court 
of  the  United  States  Promulgated  July  22,  1947, 
and  Stipulation  of  Facts  Between  the  Parties 143,911.51 

Adjusted  (Increase)  $       702.15 
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Schedule  2 
EXPLANATION  OP  ADJUSTMENt 

Net  income  is  increased  $702.15,  as  a  resiilt  of 
the  opinion  of  The  Tax  Court  of  the  United  States 
holding  that  petitioner  is  entitled  to  a  deduction  of 
$180,297.85,  the  amount  actually  distributed  out  of 
income  to  beneficiaries  of  the  estate,  in  lieu  of  a 
deduction  of  $181,000.00  as  allowed  in  the  deficiency 
notice. 

Schedule  3  ,      .        ,. 

COMPUTATION  OF   TAX 

Net  Income,  Schedule  I .....$143,911,53 

Less :   Personal  Exemption 500.00 

Surtax  Net  Income $141,411.53 

Normal  Tax  Net  Income $143,411.53 

Normal  Tax  at  6%  on  $143,411.53 $     8,604.69 

Surtax  on  $143,411.53 93,435.11 

Total  Tax  $102,039.80 

Alternative  Tax,  Schedule  4 ..$  99,375.02 

Income  Tax  Liability $  99,375.02 

Tax  Assessed,  Account  No.  1209423,  1st  California 

District ,     97,606.47 

Deficiency  in  Income  Tax $     1,768.55 
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Schedule  4 

COMPUTATION  OF  ALTERNATIVE  TAX 

Net  Income,  Schedule  1 $143,911.53 

Less:  Net  Long-Term  Capital  Gain 7,613.64 

Ordinary  Net  Income $136,297.89 

Less:   Personal  Exemption 500.00 

Surtax  Net  Income $135,797.89 

Normal  Tax  Net  Income $135,797.89 

Normal  Tax  at  6%  on  $135,797.89 $     8,147.87 

Surtax  on  $135,797.89 87,420.33 

Partial  Tax $  95,568.20 

Add :     50%  of  Net  Long-Term  Capital  Gain 3,896.82 


Alternative  Tax  $  99,375.02 

YEAR  1943 

Schedule  5 

ADJUSTMENT  TO  NET  INCOME 

Income  Tax       Victory  Tax 
Net  Income        Net  Income 

Net  Income  as  Disclosed  in  the  Defi- 
ciency Notice  Dated  September  20, 
1945   $110,864.94         $107,811.46 

As  Adjusted,  Based  on  the  Opinion 
of  the  Tax  Court  of  the  United 
States  Promulgated  eTuly  22,  1947, 
and  Stipulation  of  Facts  Between 
the  Parties  112,700.79  109,647.31 


Adjustment   (Increase)   $     1,835.85        $     1,835.85 
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Schedule  6 
EXPLANATION   OF   ADJUSTMENT 

Net  income  is  increased  $1,835.85,  as  a  result  of 
the  opinion  of  The  Tax  Court  of  the  United  States 
holding  that  petitioner  is  entitled  to  a  deduction 
of  194,164.15,  the  amount  actually  distributed  out 
of  income  to  beneficiaries  of  the  estate,  in  lieu  of 
a  deduction  of  $96,000.00  as  allowed  in  the  defi- 
ciency notice. 

Schedule  7 
COMPUTATION   OF   TAX 

Net   Income,  Schedule  5 $112,700.79 

Less :   Personal  Exemption 500.00 

Surtax  Net  Income $112,200.79 

Normal  Tax  Net  Income $112,200.79 

Normal  Tax  at  6%  on  $112,200.79 $     6,732.05 

Surtax  on  $112,200.79 68,778.62 

Total  Tax  $  75,510.67 

Alternative  Tax,  Schedule  8 69,149.57 

Income    Tax $  69,149.57 

Victory  Tax  Net  Income,  Schedule  5-..-$109,647.31 
Less:    Specific  Exemption 624.00 

Income  Subject  to  Victory  Tax $109,023.31 

Victory    Tax    Before    Credit    (5%    of 

$109,023.31) $     5,451.17 

Less:   Victory  Tax  Credit 500.00 

Net  Victory  Tax 4,951.17 

Income  and  Victory  Tax  Liability $  74,100.74 

Income  and  Victory  Tax  Liability  Disclosed  by  Re- 
turn, Account  No.  186677,  1st  California  District.       6,712.28 

Deficiency  in  Income  and  Victory  Tax $  67,388.46 
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Schedule  8 

COMPUTATION    OF    ALTERNATIVE    TAX 

Net  Income,  Schedule  5 $112,700.79 

Less:   Net  Long-Term  Capital  Gain 18,536.64 

Ordinary  Net   Income $  94,164.15 

Less:    Personal  Exemption 500.00 

Surtax  Net  Income $  93,664.15 

Normal  Tax  Net  Income $  93,664.15 

Normal  Tax  at  6%  on  $93,664.15 $  5,619.85 

Surtax  on  $93,664.15 54,261.40 


Partial  Tax $  59,881.25 

Add:     50%  of  Net  Long-Term  Capital  Gain 9,268.32 


Alternative  Tax  $  69,149.57 

Received  and  filed  Aug.  22,  1947. 


[Title  of  Tax  Court  and  Cause.] 

CONSENT  TO  SETTLEMENT 

The  computation  of  the  respondent  filed  with 
the  Court  on  August  22,  1947  has  been  examined  and 
found  to  be  in  accordance  with  the  determination  of 
the  Court  as  set  forth  in  its  report.  Petitioner  there- 
fore joins  with  the  respondent  in  praying  that  the 
Court  enter  its  decision  based  upon  such  computa- 
tion, reserving  however  the  right  to  contest  the  cor- 
rectness of  such  decision  in  the  appellate  courts  as 
provided  by  statute. 

/s/    PHILIP  S.  EHRLICH, 

Attorney  for  Petitioner. 

Filed  Sept.  10,  1947.    [167] 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  9786 

ESTATE  OF  ISADORE  ZELLERBACH,  De- 
ceased, J.  DAVID  ZELLERBACH  and 
HAROLD  L.  ZELLERBACH,  Executors, 

Petitioners, 

vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  report  of  this  Court  promulgated 
July  22,  1947,  the  respondent  filed  a  proposed  com- 
putation of  tax  on  August  22,  1947,  and  on  Sep- 
tember 10,  1947  the  petitioner  filed  an  acquiescence 
in  the  respondent's  computation.  It  is  therefore 

Ordered  and  Decided:  That  there  are  deficiencies 
in  income  tax  for  the  years  1942  and  1943  in  the 
respective  amounts  of  $1,768.55  and  $67,388.46. 

[Seal]        /s/  ERNEST  H.  VAN  FOSSAN, 

Judge. 

Entered  Sept.  16,  1947.  [168] 
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[Title  of  Tax  Court  and  Cause.] 

PETITION  OF  ESTATE  OF  ISADORE  ZEL- 
LERBACH,  DECEASED,  J.  DAVID  ZEL- 
LERBACH  AND  HAROLD  L.  ZELLER- 
BACH,  EXECUTORS,  FOR  REVIEW  BY 
THE  UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS  FOR  THE  NINTH  CIR- 
CUIT, OF  A  DECISION  BY  THE  TAX 
COURT  OF  THE  UNITED  STATES. 

Taxpayer,  the  petitioner  in  this  cause,  by  Philip 
S.  Ehrlich  and  Albert  A.  Axelrod,  counsel  for  peti- 
tioner, hereby  files  its  petition  for  a  review  by  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  of  the  decision  by  the  Tax  Court  of 
the  United  States,  promulgated  on  July  22,  1947, 
9   T.   C.  No.   12,   determining   deficiencies   in 

the  petitioner's  Federal  income  taxes  for  the  calen- 
dar years  1942  and  1943  in  the  respective  amounts  of 
$1,768.55  and  $67,388.46,  which  deficiences  were  de- 
termined by  The  Tax  Court  on  September  16,  1947, 
and  respectfully  shows: 

I. 

J.  David  Zellerbach  and  Harold  L.  Zellerbach  ai-e 
the  duly  [169]  appointed,  qualified  and  acting  Ex- 
ecutors of  the  last  Will  and  Testament  of  Isadore 
Zellerbach,  deceased,  who  died  on  August  7,  1941, 
a  resident  of  the  City  and  County  of  San  Francisco, 
State  of  California.  The  Estate  of  Isadore  Zeller- 
bach, deceased,  the  petitioner  herein,  filed  income 
tax  returns  for  the  years  1942  and  1943  on  the  cash 
basis  with  the  Collector  of  Internal  Revenue  at  San 
Francisco,  California. 
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II. 

Nature  of  Controversy 

The  controversy  involves  the  petitioner's  liability 
for  Federal  income  taxes  for  the  calendar  years 
1942  and  1943. 

Isadore  Zellerbach  died  testate  on  August  7,  1941, 
in  the  County  of  San  Mateo,  State  of  California, 
being  at  the  time  of  his  death  a  resident  of  the  City 
and  County  of  San  Francisco,  State  of  California; 
on  the  2nd  day  of  September,  1941,  his  will  was  ad- 
mitted to  probate  by  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  City  and  County  of 
San  Francisco,  in  those  certain  probate  proceedings 
entitled  ^^In  the  Matter  of  the  Estate  of  Isadore 
Zellerbach,  Deceased,  No.  87721",  and  J.  David 
Zellerbach,  Harold  L.  Zellerbach  and  Marcus  M. 
Baruh,  who  were  named  therein  as  such,  were  a])- 
pointed  Executors,  and  Letters  Testamentary  were 
issued  to  them.  Marcus  M.  Baruh  died  on  the  6th 
day  of  April,  1942,  and  ever  since  said  date  J.  David 
Zellerbach  and  Harold  L.  Zellerbach  have  been  and 
now  are  the  duly  appointed,  qualified  and  acting 
Executors  of  the  last  Will  and  Testament  of  [170] 
Isadore  Zellerbach,  deceased. 

Under  the  decedent's  last  Will  and  Testament, 
there  are  certain  specific  legacies  provided  for  after 
which  the  residue  of  the  estate  is  directed  to  be  dis- 
tributed one-half  to  decedent's  widow,  Jennie  B. 
Zellerbach,  and  one-sixth  to  each  of  the  decedent's 
three  children,  to-wit,  J.  David  Zellerbach,  Harold 
L.  Zellerbach  and  Claire  Z.  Saroni. 
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On  August  19,  1942,  the  Executors  of  decedent's 
Will  filed  with  the  Probate  Court  a  petition  praying 
for  leave  to  distribute  the  specific  legacies,  which 
petition  was  granted  on  Sei)tember  2,  1942. 

On  November  25,  1942,  the  Executors  filed  with 
the  Probate  Court  two  petitions  for  partial  distribu- 
tion. In  one  the  Executors  alleged  that  the  income 
of  the  estate  (taxpayer  herein)  for  the  calendar 
year  1942  would  approximate  the  sum  of  $317,000.00, 
and  prayed  for  an  order  for  the  Probate  Court 
authorizing  them  to  distribute  from  the  income  of 
the  estate  the  sum  of  $181,000.00  as  follows: 

(a)  to  Jennie  B.  Zellerbach,   the  widow  of  the  decedent, 
$22,000.00 ; 

(b)  to  J.  David  Zellerbach,  the  son  of  decedent,  $53,000.00; 

(c)  to  Harold  L.  Zellerbach,  the  son  of  decedent,  $53,000.00; 

(d)  to   Claire   Z.    S'aroni,    the   daughter   of   the  decedent, 
$53,000.00. 

This  petition  [171]  was  heard  on  December  7, 
1942  by  the  Probate  Court,  and  was  granted. 

The  other  petition  for  partial  distribution,  which 
was  filed  on  November  25,  1942,  after  alleging  that 
all  the  gifts  and  legacies  under  the  decedent's  Will 
were  distributed  on  September  2,  1942  and  paid, 
prayed  for  permission  to  distribute  certain  assets 
of  the  estate  to  the  residuary  legatees  and  devises 
in  the  proportions  that  they  took  under  the  Will, 
namely,  one-half  to  the  widow,  and  one-sixth  to  each 
of  the  children.  This  petition  was  heard  by  the  Pro- 
bate Court  and  granted  on  December  8,  1942,  and 
the  property  described  in  the  petition  was  ordered 
distributed  in  the  proportions  hereinabove  set  forth. 
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The  property  so  distributed  on  December  8,  1942 
had  a  fair  market  value  on  that  date  of  $1,146,000.00. 

The  income  of  the  estate  for  the  calendar  year 
1942,  before  any  allowances  for  income  distributed 
to  the  beneficiaries  under  the  decedent's  Will  (the 
residuary  legatees  and  devisees)  was  $324,209.38, 
which  said  sum  was  composed  of  ordinary  income  in 
the  amount  of  $316,595.74,  and  capital  gains  in  the 
amount  of  $7,613.64. 

On  December  31,  1942,  the  estate  (taxpayer  here- 
in) had  assets  of  $3,425,092.17  and  liabilities  of 
$1,419,565.49,  or  an  excess  of  assets  over  liabilities 
of  $1,934,526.68.  This  was  after  the  distribution  of 
$181,000.00  in  income  and  $1,146,00.00  in  [172] 
corpus,  and  after  giving  effect  to  all  liabilities 
w^hich  were  subseq^^ently  determined  to  be  due. 

The  estate  (taxpayer  herein)  filed  income  tax  re- 
turns on  a  cash  basis  for  the  calendar  year  1942 
with  the  Collector  of  Internal  Revenue,  San  Fran- 
cisco, California,  and  claimed  as  a  credit  the  amount 
distributed  to  the  beneficiaries  by  the  decree  of  par- 
tial distribution  made  by  the  Probate  Court  on  De- 
cember 7,  1942  and  subsequently  filed  an  amended 
return  and  claimed  credit  for  the  full  amount  of 
the  income  of  the  estate  for  the  calendar  year  1942, 
to-wit,  the  sum  of  .^324,209.58.  The  beneficiaries 
under  the  Will  reported  in  their  respective  income 
tax  returns  the  full  amount  of  the  estate's  (tax- 
payer herein)  income  for  the  year  1942:  the  widow, 
Jennie  B.  Zellerbach,  having  originally  reported 
only  the  amount  of  cash  actually  distributed  to  her, 
and  subsequently  having  filed  an  amended  return 
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wherein  she  included  as  income  distributed  to  her 
from  the  estate  of  the  decedent,  one-half  of  the  in- 
come of  the  estate  for  the  year  1942,  to-wit,  the 
sum  of  $157,661.87. 

On  November  30,  1943,  the  Executors  filed  a  peti- 
tion with  the  Probate  Court  for  partial  distribution, 
asking  permission  to  distribute  from  the  income  of 
the  estate  for  the  year  1943  the  sum  of  $96,000.00, 
\vhich  sum  was  to  be  distributed  one-third  to  each 
of  the  children  of  the  decedent,  and  no  portion  of 
the  income  was  asked  to  be  distributed  to  the 
widow,  Jennie  B.  Zellerbach.  [173]  The  petition 
alleged  that  the  income  for  the  year  1943  would  ap- 
proximate the  sum  of  $191,500.00. 

On  December  13,  1943,  the  Probate  Court  made 
an  order  for  partial  distribution,  authorizing  the 
distribution  of  the  amount  of  $96,000.00  as  prayed 
for. 

Jennie  B.  Zellerbach,  the  widow,  reported  in  her 
income  tax  return  for  the  year  1943  the  fact  that 
there  had  been  distributed  from  the  estate  of  dece- 
dent (taxpayer  herein)  for  the  year  1943,  the  sum 
of  $92,664.15. 

The  total  net  income  of  the  estate  (taxpayer 
herein)  for  the  year  1943,  before  any  allow^ance  for 
income  distributed  to  beneficiaries  during  said  year 
was  the  sum  of  $206,364.94,  which  sum  was  com- 
posed of  ordinary  income  in  the  amount  of  $188,- 
328.30,  and  capital  gains  in  the  amount  of  $18,- 
536.44. 

The  estate  (taxpayer  herein)  filed  its  income  tax 
return  for  the  year  1943  on  a  cash  basis  with  the 
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Collector  of  Internal  Revenue,  San  Francisco,  Cali- 
fornia, and  claimed  as  credit  for  income  distributed 
to  the  beneficiaries,  (the  legatees  under  the  Will) 
the  sum  of  $185,528.30. 

On  December  31,  1943,  the  assets  of  the  estate  had 
a  value  of  $3,942,739.89,  and  the  liabilities  amounted 
to  the  sum  of  $1,104,886.70,  and  the  amount  of  the 
excess  of  assets  over  the  liabilities  was  the  sum  of 

$2,837,855.19. 

The  estate,  other  than  the  amounts  which  it  owed 
for  taxes,  [174]  had  only  two  creditors  on  Decem- 
ber 31,  1942,  one  of  whom  v/as  the  widow,  Jennie  B. 
Zellerbach,  and  the  other  the  Wells  Fargo  Bank  & 
Union  Trust  Co. ;  that  the  Wells  Fargo  Bank  & 
Union  Trust  Co.  would  have  consented  to  a  distribu- 
tion of  the  estate  had  such  a  request  been  made  of  it. 

The  State  of  California  would  have  consented  to 
the  distribution  of  all  the  income  in  1942,  notwith- 
standing that  the  inheritance  taxes  had  not  been 
paid. 

For  the  calendar  year  1942  the  taxpayer  claimed 
that  it  was  entitled  to  a  deduction  in  income  in  the 
amount  of  $316,957.84,  which  represented  income 
received  by  the  taxpayer  during  said  calendar  year 
and  which  the  taxpayer  claimed  was  distributable 
to  the  heirs  of  the  decedent,  (the  beneficiaries  of  the 
estate)  and  was  includable  by  them  in  their  respec- 
tive income  tax  returns.  The  Commissioner  of  Inter- 
nal Revenue  allowed  as  a  deduction  from  such  in- 
come  the   amount   of  $181,000.00,   which   was   the 
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amount  actually  distributed  in  cash  by  the  taxpayer 
to  the  beneficiary,  and  refused  to  allow  a  further 
claimed  deduction  in  the  amount  of  $135,957.84. 

For  the  calendar  year  1943  the  taxpayer  claimed 
that  it  was  entitled  to  a  deduction  in  income  in  the 
amount  of  $188,297.50,  which  represented  income 
received  by  the  taxpayer  during  said  calendar  year 
and  which  the  taxpayer  claimed  was  distributable 
to  the  heirs  of  the  decedent,  (the  beneficiaries  of  the 
estate)  and  was  includable  by  them  in  their  respec- 
tive income  tax  returns.  [175]  The  Commissioner 
of  Internal  Revenue  allowed  as  a  deduction  from 
such  income  the  amount  of  $96,000.00.  which  was 
the  amount  actually  distributed  in  cash  by  the  tax- 
payer to  the  beneficiary,  and  refused  to  allow  a 
further  claimed  deduction  in  the  amount  of  $92,- 
297.50. 

The  controversy  centers  primarily  around  the  in- 
terpretation of  Section  162  of  the  Internal  Revenue 
Code  and  the  Regulations  of  the  Commissioner  of 
Internal  Revenue  applicable  thereto. 

III. 

The  said  Estate  of  Isadore  Zellerbach,  deceased, 
being  aggrieved  by  the  conclusions  of  law^  con- 
tained in  the  opinion  of  the  court,  and  by  its  decision 
entered  pursuant  thereto,  desires  to  obtain  a  review 
thereof  by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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IV. 

Assignments  of  Errors 

The  petitioners  assigns  as  errors  the  following 
acts  and  omissions  of  The  Tax  Court  of  the  United 
States : 

1.  The  failure  to  allow  as  a  deduction  from  the 
petitioner's  gross  income  for  the  year  1942  the  full 
amount  of  petitioner's  income  for  the  year  1942. 

2.  The  failure  to  allov/  as  a  deduction  from  the 
petitioner's  gross  income  for  the  year  1943  the  full 
amount  of  petitioner's  income  for  the  year  1943. 

3.  The  failure,  [176]  in  the  alternative,  to  allow 
as  a  deduction  from  the  petitioner's  gross  income 
for  the  year  1942  the  value  of  the  property  distrib- 
uted to  the  legatees  and  devisees  under  decedent's 
Will  during  the  year  1942  under  the  decree  of  par- 
tial distribution  made  and  entered  by  the  Probate 
Court  during  the  year  1942. 

4.  The  failure,  in  the  alternative,  to  allow  as  a 
deduction  from  the  petitioner^'s  gross  income  for 
the  year  1943  the  value  of  the  property  distributed 
to  the  legatees  and  devisees  under  decedent's  Will 
during  the  year  1943  under  the  decree  of  partial 
distribution  made  and  entered  by  the  Probate  Court 
during  the  year  1943. 

5.  The  failure  to  find  that  the  beneficiaries  under 
decedent's  Will  had  a  present  right  to  the  1942  in- 
come of  the  estate  of  the  decedent. 

6.  The  failure  to  find  that  the  beneficiaries  under 
decedent's  Will  had  a  present  right  to  the  1943  in- 
come of  the  estate  of  the  decedent. 
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7.  The  findings  of  a  deficiency  for  the  year  1942 
in  the  amount  of  $1,768.55,  in  lieu  of  a  determination 
tliat  tlie  petitioner  (taxpayer)  is  entitled  to  a  re- 
fund for  said  year  in  the  amount  of  $95,986.69,  less 
the  amount  of  $24,401.61,  being  the  amount  remain- 
ing mipaid  on  the  assessment  against  the  petitioner 
(taxpayer)  for  said  year,  or  a  determination  [177] 
that  the  petitioner  (taxpayer)  is  entitled  to  a  net 
refund  of  $71,585.08. 

8.  The  finding  of  a  deficiency  for  the  year  1943, 
in  lieu  of  a  determination  that  there  is  no  income 
tax  due  from  the  petitioner  (taxpayer)  for  said 
year. 

Wherefore,  petitioner  prays  for  a  review  by  the 
United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  of  the  decision  by  the  United  States 
Tax  Court,  promulgated  on  July  22,  1947,  9  Tax 
Court  ,  No.   12,  and  that  upon   such   review, 

said  Honorable  Court  make  and  enter  a  decree 
setting  aside  and  reversing  said  decision  of  the 
United  States  Tax  Court  and  determine  that  the 
petitioner  (taxpayer)  is  entitled  to  a  refund  of  in- 
come taxes  for  the  year  1942  in  the  net  amount  of 
$95,986.69  less  the  amount  of  $24,401.61  remaining 
unpaid  on  its  assessment  for  said  year,  or  a  net  re- 
fund of  $71,585.08,  and  a  further  determination  that 
for  the  year  1943  there  is  no  income  tax  due  from 
petitioner. 

/s/  PHILIP  S.  EHRLICH, 
/s/  ALP>ERT  A.  AXELROD, 

Counsel  for  Petitioner.  [178] 


vs.  Comm.  of  Internal  Revenue  175 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Philip  S.  Ehrlich  and  Albert  A.  Axelrod,  each 
being  first  duly  sworn,  depose  and  say: 

That  they  are  the  attorneys  and  counsel  for  the 
Executors  of  the  Estate  of  Isadore  Zellerbach,  de- 
ceased, and  for  J.  David  Zellerbach  and  Harold  L, 
Zellerbach,  the  petitioner  in  the  above  entitled 
cause;  that  as  such  attorneys  and  counsel  they  are 
authorized  to  verify  the  foregoing  Petition  for  Re- 
view ;  that  they  have  read  the  said  Petition  for  Re- 
view and  are  familiar  with  the  statements  contained 
therein;  and  that  the  statements  made  are  true  to 
the  best  of  their  knowledge,  information  and  belief. 

/s/    PHILIP  S.  EHRLICH, 
/s/    ALBERT  A.  AXELROD, 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  October,  1947. 

[Seal]  DOROTHY  H.  MrtLENNAN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

Filed  Oct.  14,  1947.  [179] 
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In  The  United  States  Circuit  Court  of  Appeals 
For  The   Ninth  Circuit 

:!,,..:;    ;;  /         Docket  No.  9786 

ESTATE    OP    ISADORE    ZELLERBACH,    De- 
ceased,    J.      DAVID     ZELLERBACH      and 
HAROLD  L.  ZELLERBACH,  Executors, 
•   ""  Petitioner  on  Review, 

.  .•• .  ^^' 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent  on  Review. 


'       NOTICE  OP  PILING  PETITION  POR 

REVIEW 

To:   Charles  Oliphant,   Chief   Counsel,   Bureau   of 
Internal  Revenue: 

•''Y=ou'are  hereby  notified  that  the  above  petitioner 
did,  on  the  14th  day  of  October,  1947,  file  with  the 
Clerk  of  The  Tax  Court  of  the  United  States,  at 
Washingtqn,  D.  C,  a  petition  for  review  by  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  of  the  decision  of  this  Court  hereto- 
fore rendered  in  the  above-entitled  case.  Copy  of 
the  petition  for  review  as  filed  is  hertofore  attached 
and  served  upon  you. 

Dated  this  17th  day  of  October,  1947. 
/s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States. 
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Service  of  copy  of  Petition  for  Review  acknowl- 
edged this  October  17,  1947. 

/s/  CHARLES    OLIPHANT,     CAR, 
Chief  Counsel,  Bureau  of 
Internal  Revenue, 
Attorney  for  Respondent. 

Filed  T.C.U.S.  Oct.  17,  1947.  [180] 


The  Tax  Court  of  the  United  States 
Docket  No.  9786 

ESTATE  OP  ISADORE  ZELLERBACH,  De- 
ceased, J.  DAVID  ZELLERBACH  and  HAR- 
OLD L.  ZELLERBACH,  Executors, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

NOTICE  OF  FILING  PETITION  FOR 

REVIEW 

To:  Charles  Oliphant,  Esq.,  Chief  Counsel,  Bureau 
of  Internal  Revenue : 

Please  Take  Notice  that  the  petitioner,  on  the  14th 
day  of  October,  1947,  filed  with  the  Clerk  of  the 
Tax  Court  of  the  United  States  at  Washington, 
D.  C,  a  Petition  for  Review  by  the  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Circuit,  of 
a  decision  of  the  United  States  Tax  Court  hereto- 
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fore;  rendered  in  the  above-entitled  cause,  a  copy 
of  which  Petition  for  Review  and  the  assignment 
of  errors. as  filed  is  hereby  attached  and  served  upon 
you. 

Dated:     San  Francisco,   California,   October  20, 

1947.      S- ■'']'''' 

''"    "      /s/  PHILIP  S.  EHRLICH, 
M/  ALBERT  A.  AXELROD, 
Counsel  for  Petitioner. 

[Affidavit  of  service  by  mail  attached.] 

Received  and  filed  Oct.  31,  1947.  [181] 


[Title  of  Tax  Court  and  Cause.] 

PRAECIPE   FOR  RECORD 

To  the  Clerk  of  the  Tax  Court  of  tlie  United  States : 
You  are  hereby  requested  to  prepare  and  certify 
and  transmit  to  the  Clerk  of  the  United  States 
Circuit' Co'urt  of  Appeals,  for  the  Ninth  Circuit, 
w^ith  reference  to  a  petition  for  review^  heretofore 
filc^d  by'  the  petitioner  in  the  above  entitled  cause, 
with  a  transcript  of  the  record  of  tlif'  above  en- 
titled cause  prepared  and  transmitted  as  required 
by  law  and  by  the  rules  of  said  Court  and  to  in- 
clude in  said  transcript  of  record  llie  following 
documents  or  certified  copies  thereof,  to-v;it: 

1.  The  docket  entries  of  all  proceedings  before 
the  Tax  Court. 

2.  Pleadings  before  the  Tax  Court  of  the  L^nited 
States  as  follows: 

(a)     Petition  for  redetermination. 
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(b)  Answer  of  the  respondent.  [183] 

(c)  Respondent's  motion  for  leave  to  file 
the  amended  answer,  which  was  filed  on  De- 
cember 6,  1946. 

(d)  Respondent's  amended  answer,  filed  on 
December  6,  1946. 

(e)  Petitioner's  amendment  to  petition  for 
redetermination,  filed  December  6,  1946. 

3.  Stipulation  of  facts  filed  December  6,  1946. 

4.  Reporter's  transcript  of  the  proceedings  and 
testimony  before  the  Tax  Court  on  December  6, 
1946. 

41/2-  Respondent's  answer  to  amendment  to 
petition,  filed  December  30,  1946. 

5.  Findings  of  fact  and  opinion  of  the  Tax 
Court  of  the  United  States. 

6.  Notice  under  Rule  50. 

7.  Respondent's  computation  for  entry  of  de- 
cision. 

8.  Stipulation  signed  by  the  attorney  for  peti- 
tioner with  respect  to  the  computation  of  re- 
spondent. 

9.  Decision  of  the  Tax  Court. 

10.  Petition  for  review  filed  by  Petitioner  in 
the  above  cause. 

11.  This  praecipe. 

12.  Notice  of  filing  petition  for  review.  ■ 
Dated:     October  27th,  1947. 

/s/  PHILIP  S.  EHRLICH, 
/s/  ALBERT  A.  AXELROD, 

Attorneys  for  Petitioner. 

[Affidavit  of  service  by  mail  attached.] 

Filed  Oct.  31,  1947.  [184] 
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[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  clerk  of  The  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going pages,  1  to  185,  inclusive,  contain  and  are 
a  true  copy  of  the  transcript  of  record,  papers,  and 
proceedings  on  file  and  of  record  in  my  office  as 
called  for  by  the  Praecipe  in  the  appeal  (or  ap- 
peals) as  above  numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
Statels;  at  Washington,  in  the  District  of  Columbia, 
this  13th  day  of  November,  1947. 

tSeal]        /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States. 


[Eiirlorsed] :  No.  11795.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Estate  of 
Isadore  Zellerbach,  Deceased,  J.  David  Zellerbach 
and  Harold  L.  Zeller))ach,  Exe-cutors,  Petitioners, 
vs.  Commissioner  of  Internal  Revenue,  Res])ondent. 
Transcript  of  the  Record.  Upon  Petition  to  Review 
a  Decision  of  the  Tax  Coui*t  of  the  United  States. 

Filed  November  21,  1947. 

.  /s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United   States   Circuit   Court  of  Appeals, 

for  the  Ninth  Circuit. 

No.  11795 

ESTATE  OF  ISADORE  ZELLERBACH,  De- 
ceased, J.  DAVID  ZELLERBACH  and 
HAROLD  L.  ZELLERBACH,  Executors, 

Appellant, 
vs. 
COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

STATEMENT  OP  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  REPLY  ON  THE 
APPEAL,  AND  PARTS  OP  RECORD 
WHICH  APPELLANT  THINKS  NECES- 
SARY FOR  CONSIDERATION  THEREOF. 

Pursuant  to  the  provisions  of  subdivision  6  of 
Rule  19  of  the  Rules  of  Practice  of  the  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Circuit,  the 
appellant  hereby  designates  the  following  points  on 
which  it  intends  to  rely  on  the  appeal  in  connection 
with  the  above  appeal : 

1.  The  Tax  Court  erred  in  failing  to  allow  as  a 
deduction  from  the  appellant's  gross  income  for  the 
year  1942  the  full  amount  of  the  appellant's  income 
for  the  said  year  1942. 

2.  The  Tax  Court  erred  in  failing  to  allow  as  a 
deduction  from  the  appellant's  gross  income  for  the 
year  1943  the  full  amount  of  the  appellant's  income 
for  the  said  year  1943. 

3.  The  Tax  Court  erred  in  failing,  in  the  alterna- 
tive, to  allow  as  a  deduction  from  the  appellant's 
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gross  income  for  the  year  1942  the  value  of  the  prop- 
erty' distributed  to  the  legatees  and  devisees  under 
the  decedent's  Will  during  the  year  1942  under  the 
Decree  of  Partial  Distribution  made  and  entered  by 
the  Probate  Court  during  the  year  1942. 

4.  The  Tax  Court  erred  in  failing,  in  the  alterna- 
tive, to  allow  as  a  deduction  from  the  appellant's 
gross  income  for  the  year  1943  the  value  of  the  prop- 
erty distributed  to  the  legatees  and  devisees  under 
the  decedent's  Will  during  the  year  1943  under  the 
Decree  of  Partial  Distribution  made  and  entered 
b}^  the  Probate  Court  during  the  year  1943. 

5.  The  Tax  Court  erred  in  failing  to  find  that 
the  beneficiaries  under  the  decedent's  Will  had  a 
present  right  to  the  1942  income  of  the  estate  of 
the  decedent. 

6.  The  Tax  Court  erred  in  failing  to  find  that 
the  beneficiaries  under  the  decedent's  Will  had  a 
present  right  to  the  1943  income  of  the  estate  of  the 
decedent. 

7.  The  Tax  Court  erred  in  finding  a  deficiency  in 
income  taxes  for  the  year  1942  in  the  amount  of 
$1,768.55,  in  lieu  of  a  determination  that  the  appel- 
lant was  entitled  to  a  refund  for  said  year  in  the 
amount  of  e$95,986.69,  less  the  amount  of  $24,401.61, 
being  the  amount  remaining  unpaid  on  the  assess- 
ment against  the  appellant  for  said  year,  or  a  de- 
termination that  the  appellant  was  entitled  to  a  net 
refund  of  $71,585.08. 

8.  The  Tax  Court  erred  in  finding  a  deficiency  in 
income  taxes  for  the  year  1943,  in  lieu  of  a  determina- 
tion that  there  was  no  income  tax  due  from  ih^  appel- 
lant for  said  year. 
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9.  An  estate  of  a  decedent  is  allov/ed  an  additional 
deduction  in  computing  the  net  income  of  the  estate, 
the  income  which  is  distributed  to  tlie  heirs  or  lega- 
tees or  the  income  which  in  the  discretion  of  the 
Executors  may  be  either  distributed  or  accumulated. 

10.  Eesiduary  legatees  and  devisees  under  the 
California  Probate  law  are  entitled  to  petition  for  a 
distribution  of  income.  The  estate  of  a  decedent  vests, 
subject  to  administration,  in  his  heirs  or  devisees  or 
legatees  immediately  upon  his  death. 

11.  Where  a  distribution  of  the  corpus  of  an 
estate  is  made  in  any  year  that  the  estate  has  dis- 
tributable income,  the  distribution  is  taxable  to  the 
legatee  to  the  extent  of  the  distributable  income. 

12.  The  estate  having  distributed  to  the  residuary 
legatees  corpus  of  a  value  in  excess  of  distributable 
income,  it  is  deemed  that  all  income  was  distributed 
to  the  legatees. 

13.  The  ordinary  duties  pertaining  to  the  ad- 
ministration of  the  decedent's  estate  had  been 
completed,  and  accordingly  it  is  deemed  that  the 
estate  has  been  distributed  and  the  income  taxable 
to  the  legatees. 

That  the  appellant  designates  the  entire  record 
on  appeal  as  necessary  for  the  consideration  of  the 
foregoing  points  which  appellant  intends  to  rely 
on  upon  the  appeal. 

Dated:  San  Francisco,  California,  December  3, 
1947. 

/s/  PHILIP  S.  EHRLICH, 
/s/  ALBEPtT  A.  AXELROD, 

Attorneys  for  A|)pellant. 
[Affidavit  of  service  by  mail  attached.] 
[Endorsed] :     Filed  Dec.  3,  1947. 
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No.  11,795 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Estate  of  Isadore  Zellerbach,  Deceased, 

J.    David    Zellerbach    and    Harold    L. 

Zellerbach,  Executors, 

Appellant, 

vs. 

Commissioner  of  Internal  Revenue, 

Appellee. 


V 


APPELLANT'S  OPENING  BRIEF. 


(a)  STATEMENT  OP  JURISDICTION. 

This  is  an  appeal  by  a  taxpayer  from  a  decision  of 
The  Tax  Court  of  the  United  States  assessing  defi- 
ciencies against  appellant  in  income  taxes  for  the  years 
1942  and  1943  in  the  respective  amounts  of  $1,768.55 
and  $67,388.46,  which  decision  was  entered  September 
16,  1947.    (Tr.  p.  165.) 

The  opinion  upon  which  said  decision  is  based  is 
reported  in  9  Tax  Court  89,  and  is  likewise  set  forth 
at  length  on  pages  136  to  165  of  the  Transcript  of 
Record. 

The  Tax  Court  had  jurisdiction  of  the  controversy 
by  reason  of  the  fact  that  appellant's  income  tax  re- 


turns  were  filed  with  the  Collector  of  Internal  Rev- 
enue at  San  Francisco,  and  by  further  reason  of  the 
appellee's  ''Notice  of  Deficiency''  dated  September  20, 
1945,  addressed  to  appellant,  a  copy  of  which  is  at- 
tached as  Exhibit  ''A"  to  appellant's  petition  filed 
with  The  Tax  Court  of  the  United  States  on  Deceml)er 
12,  1945,  and  which  appears  at  pages  10  to  17  of  the 
Transcript  of  Record.  The  petition  for  a  redetermina- 
tion of  the  deficiency  is  set  forth  on  pages  4  to  17  of 
the  Transcript  of  Record. 

A  petition  for  a  review  by  this  Honorable  Court  of 
the  decision  of  The  Tax  Court  was  filed  with  the  Clerk 
of  The  Tax  Court  on  October  14,  1947.  (Tr.  pp.  166  to 
175.) 


(b)  STATEMENT  OF  THE  CASE. 

The  controversy  was  submitted  to  The  Tax  Court 
for  decision  upon  a  written  Stipulation  of  Facts  (Tr. 
pp.  24  to  106)  and  the  oral  testimony  of  three  wit- 
nesses. 

The  facts  are  stated  in  the  Findings  of  Fact  of  The 
Tax  Court.  (Tr.  pp.  137  to  145.)  The  following  is  a 
summary  of  the  facts : 

Isadore  Zellerbach  died  testate  on  August  7,  1941, 
in  the  County  of  San  Mateo,  State  of  California,  being 
at  the  time  of  his  death  a  resident  of  the  City  and 
County  of  San  Francisco,  State  of  California ;  on  the 
2nd  day  of  Septeml)er,  1941  his  will  was  admitted  to 
probate  by  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  City  and  County  of  San  Fran- 


Cisco,  in  those  certain  probate  proceedings  entitled 
^^In  the  Matter  of  the  Estate  of  Isadore  Zellerbach, 
Deceased,  No.  87,721",  and  J.  David  Zellerbach,  Har- 
old L.  Zellerbach  and  Marcus  M.  Baruh,  who  were 
named  therein  as  such,  were  appointed  Executors,  and 
Letters  Testamentary  were  issued  to  them.  Marcus 
M.  Baruh  died  on  the  6th  day  of  April,  1942,  and 
ever  since  said  date  J.  David  Zellerbach  and  Harold 
L.  Zellerbach  have  been  and  now  are  the  duly  ap- 
pointed, qualified  and  acting  Executors  of  the  last 
will  and  testament  of  Isadore  Zellerbach,  deceased. 
A  copy  of  the  said  last  will  and  testament  of  Isadore 
Zellerbach  is  attached  to  the  stipulation  of  facts  and 
marked  Exhibit  ^^A".    (Tr.  pp.  30  to  35.) 

Under  the  decedent's  last  will  and  testament,  there 
are  certain  specific  legacies  pro^dded  for  after  which 
the  residue  of  the  estate  is  directed  to  be  distributed 
one-half  to  decedent's  widow,  Jennie  B.  Zellerbach, 
and  one-sixth  to  each  of  the  decedent's  three  children, 
to-wit,  J.  David  Zellerbach,  Harold  L.  Zellerbach  and 
Claire  Z.  Saroni.  (Exhibit  ^^A'',  stipulation  of  facts, 
Tr.  p.  34.) 

On  August  19,  1942,  the  executors  of  decedent's  will 
filed  with  the  Probate  Court  a  petition  praying  for 
leave  to  distribute  the  specific  legacies,  which  petition 
was  granted  on  September  2,  1942.  (Exhbits  ^^E"  and 
^^P",  stipulation  of  facts,  Tr.  pp.  55  to  66.) 

On  November  25,  1942,  the  executors  filed  with  the 
Probate  Court  two  i^etitions  for  partial  distribution. 
In  one  the  executors  alleged  that  the  income  of  the 


estate  (appellant  herein)  for  the  calendar  year  1942 
would  approximate  the  sum  of  $317,000.00,  and  prayed 
for  an  order  of  the  Probate  Court  authorizing  them 
to  distribute  from  the  income  of  the  estate  the  sum 
of  $181,000.00  as  follows:  (a)  to  Jennie  B.  Zellerbach, 
the  widow  of  the  decedent,  $22,000.00;  (b)  to  J.  David 
Zellerbach,  the  son  of  decedent,  $53,000.00;  (c)  to 
Harold  L.  Zellerbach,  the  son  of  decedent,  $53,000.00 ; 
(d)  to  Claire  Z.  Saroni,  the  daughter  of  decedent, 
$53,000.00.  (Exhibit  "G'\  stipulation  of  facts,  Tr. 
pp.  62  to  65.) 

This  petition  was  heard  on  December  7,  1942  by  the 
Probate  Court,  and  was  granted.  (Exhibit  '^H", 
stipulation  of  facts,  Tr.  pp.  66  to  68.) 

The  other  petition  for  partial  distribution,  which 
was  filed  on  November  25,  1942,  after  alleging  that  all 
the  gifts  and  legacies  under  the  decedent's  wdll  were 
distributed  on  September  2,  1942  and  paid,  prayed  for 
permission  to  distribute  certain  assets  of  the  estate 
to  the  residuary  legatees  and  devisees  in  the  propor- 
tions that  they  took  under  the  will,  namely,  one-half 
to  the  widow,  and  one-sixth  to  each  of  the  children. 
(Exhibit  ^^I",  stipulation  of  facts,  Tr.  pp.  68  to  72.) 
This  petition  was  heard  1)y  the  Pro))ate  Court  and 
granted  on  December  8,  1942,  and  the  property  de- 
scribed in  the  petition  was  ordered  distributed  in  the 
proportions  hereinabove  set  forth.  (Exhibit  ^^J", 
stipulation  of  facts,  Tr.  pp.  72  to  74.)  The  property 
so  distri))uted  on  Decem))er  8,  1942  had  a  fair  market 
value  on  that  date  of  $1,146,000.00.  (Paragraph  25, 
stipulation  of  facts,  Tr.  pp.  28.) 


The  income  of  the  estate  for  the  calendar  year  1942, 
before  any  allowances  for  income  distributed  to  the 
beneficiaries  mider  the  decedent's  will  (the  residuary 
legatees  and  devisees)  was  $324,209.38,  which  said  sum 
was  composed  of  ordinary  income  in  the  amount  of 
$316,595.74,  and  capital  gains  in  the  amount  of  $7,- 
613.64.  (Paragraph  19,  stipulation  of  facts;  Tr.  pp. 
27  to  28.) 

On  December  31,  1942,  the  estate  (appellant  herein) 
had  assets  of  $3,425,092.17  and  liabilities  of  $1,419,- 
565.49,  or  an  excess  of  assets  over  liabilities  of  $1,- 
934,526.68.  This  was  after  the  distribution  of  $181,- 
000.00  in  income  and  $1,146,000.00  in  corpus,  and 
after  giving  effect  to  all  liabilities  which  were  subse- 
quently determined  to  be  due.  (Exhibit  ^^S",  stipu- 
lation of  facts,  Tr.  pp.  99  to  103.) 

The  estate  (appellant  herein)  filed  income  tax  re- 
turns on  a  cash  basis  for  the  calendar  year  1942  with 
the  Collector  of  Internal  Revenue  at  San  Francisco, 
California,  and  claimed  as  a  credit  the  amount  dis- 
tributed to  the  beneficiaries  by  the  decree  of  partial 
distribution  made  by  the  Probate  Court  on  December 
7,  1942,  and  subsequently  filed  an  amended  return  and 
claimed  credit  for  the  full  amount  of  the  income  of 
the  estate  for  the  calendar  year  1942,  to-wit,  the  sum 
of  $324,209.58.  (Paragraph  2  and  Exhibit  ''G'\  stip- 
ulation of  facts,  Tr.  pp.  24  to  25  and  pp.  37  to  48.) 

The  beneficiaries  under  the  will  reported  in  their 
respective  income  tax  returns  the  full  amount  of  the 
estate's  (appellant  herein)  income  for  the  year  1942; 
the  widow,  Jennie  B.  Zellerbach,  having  originally 


reported  only  the  amount  of  cash  actually  distributed 
to  her,  and  subsequently  having  filed  an  amended  re- 
turn wherein  she  included  as  income  distributed  to  her 
from  the  estate  of  the  decedent,  one-half  of  the  in- 
come of  the  estate  for  the  year  1942,  to-wit,  the  sum 
of  $157,661.87.  (Paragraph  28,  stipulation  of  facts, 
Tr.  p.  29.) 

On  November  30,  1943,  the  executors  filed  a  petition 
with  the  Probate  Court  for  partial  distribution,  ask- 
ing permission  to  distribute  from  the  income  of  the 
estate  for  the  year  1943  the  sum  of  $96,000.00,  which 
sum  was  to  be  distributed  one-third  to  each  of  the 
children  of  the  decedent,  and  no  portion  of  the  income 
was  asked  to  be  distributed  to  the  widow,  Jennie  B. 
Zellerbach.  The  petition  alleged  that  the  income  for 
the  year  1943  would  approximate  the  sum  of  $191,- 
500.00.  (Exhibit  '^Q'',  stipulation  of  facts,  Tr.  pp. 
93  to  97.) 

On  December  13,  1943,  the  Probate  Court  made  an 
order  for  partial  distril)ution,  authorizing  the  distri- 
bution of  the  amount  of  $96,000.00  as  prayed  for.  (Ex- 
hibit "R'\  stipulation  of  facts,  Tr.  pp.  97  to  99.) 

Jennie  B.  Zellerbach,  the  widow,  reported  in  her 
income  tax  return  for  the  year  1943  the  fact  that 
there  had  been  distributed  to  her  from  the  estate  of 
decedent  for  the  year  1943,  the  sum  of  $92,664.15. 
(Paragraph  29,  stipulation  of  facts,  Tr.  j).  29.) 

The  total  net  income  of  the  estate  for  the  year  1943, 
l)efore  allowance  for  income  distri])uted  to  benefi- 
ciaries during  said  year  was  the  sum  of  $206,364.94, 


which  sum  was  composed  of  ordinary  income  in  the 
amount  of  $188,328.30,  and  capital  gains  in  the  amount 
of  $18,536.44.  (Paragraph  20,  stipulation  of  facts, 
Tr.  p.  28.) 

The  estate  filed  its  income  tax  return  for  the  year 
1943  on  a  cash  basis  with  the  Collector  of  Internal 
Revenue  at  San  Francisco,  California,  and  claimed  as 
credit  for  income  distributed  to  the  beneficiaries  (the 
residuary  devisees  and  legatees  under  the  will),  the 
sum  of  $185,528.30.  (Exhibit  "J)'%  stipulation  of 
facts,  Tr.  pp.  49  to  54.) 

On  December  31,  1943,  the  assets  of  the  estate  had 
a  value  of  $3,942,739.89,  and  the  liabilities  amounted 
to  the  sum  of  $1,104,886.70,  and  the  amount  of  the 
excess  of  assets  over  the  liabilities  was  the  sum  of 
$2,837,855.19.  (Exhibit  ^^T",  stipulation  of  facts,  Tr. 
pp.  103  to  106.) 

The  estate,  other  than  the  amounts  which  it  owed 
for  taxes,  had  only  two  creditors  on  December  31, 
1942,  one  of  whom  was  the  widow,  Jennie  B.  Zeller- 
bach,  and  the  other  the  Wells  Fargo  Bank  &  Union 
Trust  Co. ;  the  Wells  Fargo  Bank  &  Union  Trust  Co. 
w^ould  have  consented  to  a  distribution  of  the  estate 
had  such  a  request  been  made  of  it.  (Testimony  of 
Julius  Eisenbach,  Tr.  pp.  128  to  134.) 

The  State  of  California  would  have  consented  to 
the  distribution  of  all  the  income  in  1942,  notwith- 
standing that  the  inheritance  taxes  had  not  been  paid. 
(Testimony  of  Richard  O'Connor,  Deputy  Inheritance 
Tax  Attorney  for  the  State  of  California,  Tr.  pp.  123 
to  128.) 
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It  is  the  appellant's  contention  that  at  the  time  the 
respective  distributions  of  income  and  corpus  were 
made,  the  estate  was  in  such  condition  that  it  could 
have  been  closed ;  that  Jennie  B.  Zellerbach,  the  widow 
of  decedent,  as  a  matter  of  right  was  entitled  to  have 
distributed  to  her  one-half  of  the  income  of  the  estate 
for  each  of  the  years  1942  and  1943,  and  that  if  either 
she  or  the  Executors  had  petitioned  the  Probate  Court 
for  such  distribution,  it  would  have  been  granted 
(Testimony  of  Judge  Timothy  I.  Fitzpatrick,  Probate 
Judge  who  had  charge  of  the  estate  of  decedent,  Tr. 
pp.  115  to  123)  ;  that  if  appellant's  contentions  are 
correct,  then  the  appellant  was  entitled  to  a  deduction 
in  computing  the  net  income  of  the  estate  for  the 
years  1942  and  1943  of  the  full  amount  of  the  income 
which  the  estate  either  distributed  to  the  legatees  or 
could  have  distributed  to  the  legatees,  which  was  the 
entire  net  income  of  the  estate  for  each  of  said  years. 
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SPECIFICATIONS  OF  ERRORS. 

The  appellant  relies  upon  the  following  specifica- 
tions of  errors  which  are  set  forth  as  assignments  of 
errors  on  pages  173  and  174  of  the  Transcript  of 
Record : 

1.  The  failure  of  the  Tax  Court  to  allow  as  a 
deduction  from  the  appellant's  gross  income  for  the 
year  1942  the  full  amount  of  appellant's  income  for 
the  year  1942. 

2.  The  failure  of  the  Tax  Court  to  allow  as  a 
deduction  from  the  appellant's  gross  income  for  the 
year  1943  the  full  amoimt  of  appellant's  income  for 
the  year  1943. 

3.  The  failure  of  the  Tax  Court  to  find  that  the 
beneficiaries  under  decedent's  Will  had  a  present 
right  to  the  1942  income  of  the  estate  of  the  decedent. 

4.  The  failure  of  the  Tax  Court  to  find  that  the 
beneficiaries  under  decedent's  Will  had  a  present  right 
to  the  1943  income  of  the  estate  of  the  decedent. 

Note :  The  foregoing  specifications  of  errors  are  dis- 
cussed in  the  paragraphs  having  the  following  para- 
graph headings: 

The  Tax  Court  Erred  in  Failing  to  Allow  as  a 
Deduction  from  the  Appellant's  Gross  Income 
for  Each  of  the  Years  1942  and  1943  the  FuU 
Amount  of  Appellant's  Income  for  Each  of 
Said  Years.  (Page  9.) 

An  Estate  of  a  Decedent  (Appellant  Herein)  Is 
Allowed  An  Additional  Deduction  in  Comput- 
ing the  Net  Income  of  the  Estate,  the  Income 
Which  Is  Distributed  to  the  Heirs  or  LegateevS 
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or  the  Income  Which  in  the  Discretion  of  the 
Executors  May  Be  Either  Distributed  or  Ac- 
cumulated. (Page  9.) 

*  -x-  «  ^  *  «  « 

Residuary  Legatees  and  Devisees  Under  the  Cali- 
fornia Probate  Law  Are  Entitled  to  Petition 
for  a  Distribution  of  Income  During  the  Ad- 
ministration of  the  Estate.  (Page  29.) 

*  *  -x-  *  *  *  » 

The  Ordinary  Duties  Pertaining  to  the  Adminis- 
tration of  the  Decedent's  Estate  Had  Been 
Completed,  and  Accordingly  It  Is  Deemed  That 
the  Estate  Has  Been  Distributed  and  the  In- 
come Taxable  to  the  Legatees.  (Page  44.) 


5.  The  failure  of  the  Tax  Court,  in  the  alternative, 
to  allow  as  a  deduction  from  the  appellant's  gross 
income  for  the  year  1942  the  value  of  the  property 
distributed  to  the  legatees  and  devisees  under  de- 
cedent's Will  during  the  year  1942  under  the  decree 
of  partial  distribution  made  and  entered  by  the  Pro- 
bate Court  during  the  year  1942. 

6.  The  failure  of  the  Tax  Court,  in  the  alternative, 
to  allow  as  a  deduction  from  the  appellant's  gross 
income  for  the  3^ear  1943  the  value  of  the  property 
distributed  to  the  legatees  and  devisees  under  de- 
cedent's Will  during  the  year  1943  under  the  decree 
of  partial  distribution  made  and  entered  by  the  Pro- 
bate Court  during  the  year  1943. 

Note:  Specifications  of  Errors  Nos.  5  and  6  are 
discussed  in  the  paragraph  having  the  f ollo\\ing  para- 
graph headings: 
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Where  a  Distribution  of  the  Corpus  of  An  Estate 
Is  Made  in  Anv  Year  That  the  Estate  Has 
Distributable  Income,  the  Distribution  Is  Tax- 
able to  the  Legatee  to  the  Extent  of  the  Dis- 
tributable Income. 


The  Estate  Having  Distributed  to  the  Residuary 
Legatees  Corpus  of  a  Value  in  Excess  of  Dis- 
tributable Income,  It  Is  Deemed  That  All 
Income  Was  Distributed  to  the  Legatees.  (Page 
35.) 

7.  The  findings  of  the  Tax  Court  of  a  deficiency 
for  the  year  1942  in  the  amount  of  $1,768.55,  in  lieu 
of  a  determination  that  the  appellant  (taxpayer)  is 
entitled  to  a  refund  for  said  year  in  the  amount  of 
$95,986.69,  less  the  amount  of  $24,401.61,  being  the 
amount  remaining  unpaid  on  the  assessment  against 
the  appellant  (taxpayer)  for  said  year,  or  a  deter- 
mination that  the  appellant  (taxpayer)  is  entitled  to 
a  net  refund  of  $71,585.08. 

8.  The  finding  of  the  Tax  Court  of  a  deficiency  for 
the  year  1943,  in  lieu  of  a  determination  that  there  is 
no  income  tax  due  from  the  appellant  (taxpayer)  for 
said  year. 

Note:  The  foregoing  specifications  of  errors  are 
matters  of  computation  and  can  only  be  definitely 
determined  after  the  decision  of  this  Honorable  Court. 


ARGUMENT. 

THE  TAX  COURT  ERRED  IN  FAILING  TO  ALLOW  AS  A  DEDUC- 
TION FROM  THE  APPELLANT'S  GROSS  INCOME  FOR  EACH 
OF  THE  YEARS  1942  AND  1943  THE  FULL  AMOUNT  OF 
APPELLANT'S  INCOME  FOR  EACH  OF  SAID  YEARS. 


AN  ESTATE  OF  A  DECEDENT  (APPELLANT  HEREIN)  IS  AL- 
LOWED AN  ADDITIONAL  DEDUCTION  IN  COMPUTING  THE 
NET  INCOME  OF  THE  ESTATE,  THE  INCOME  WHICH  IS 
DISTRIBUTED  TO  THE  HEIRS  OR  LEGATEES  OR  THE 
INCOME  WHICH  IN  THE  DISCRETION  OF  THE  EXECUTORS 
MAY  BE  EITHER  DISTRIBUTED  OR  ACCUMULATED. 

The  appellant  contends,  among  other  things,  that 
under  the  provisions  of  Section  162  of  the  Internal 
Revenue  Code,  that  the  estate  of  the  decedent  (appel- 
lant herein)  is  allowed  an  additional  deduction  in  com- 
puting the  net  income  of  the  estate,  the  income  which 
is  distributed  to  the  heirs  or  legatees,  or  the  income 
which  in  the  discretion  of  executors  may  he  either 
distributed  or  accumulated;  that  notwithstanding  the 
fact  that  Probate  Court  orders  were  not  obtained 
authorizing  the  distribution  of  all  of  the  income  of  the 
estate  for  the  particular  years  involved  in  this  appeal 
that  under  the  particular  facts  in  this  case,  the  pro- 
visions of  Section  162  of  the  Internal  Revenue  Code 
and  the  Commissioner's  Regulations  based  upon  this 
section,  and  which  are  hereinafter  set  forth  at  length, 
it  will  be  deemed  that  such  income  was  in  fact  dis- 
tributed to  the  heirs  or  legatees,  and  accordingly  the 
estate  is  entitled  to  a  credit  for  the  full  amount 
thereof. 

Section  162(b)  of  the  Internal  Revenue  Code  pro- 
vides as  follows: 
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^'Sec.  162.     Net  Income,  *  ^  * 

(b)  There  shall  ])e  allowed  as  an  additional 
deduction  in  com])utin^  the  net  income  of  the 
estate  or  trust  the  amount  of  the  income  of  the 
estate  or  trust  for  its  taxable  year  which  is  to  be 
distributed  currently  by  the  fiduciary  to  the  leora- 
tees,  heirs,  or  beneficiaries,  but  the  amount  so 
allowed  as  a  deduction  shall  be  included  in  com- 
puting the  net  income  of  the  legatees,  heirs,  or 
beneficiaries  whether  distributed  to  them  or  not. 
As  used  in  this  subsection,  income  which  is  to  be 
distributed  currently'  includes  income  for  the 
taxable  year  of  the  estate  or  trust  which,  within 
the  taxable  year,  becomes  payable  to  the  legatee, 
heir,  or  beneficiary.  Any  amount  allow^ed  as  a  de- 
duction under  this  paragraph  shall  not  be  allowed 
as  a  deduction  under  subsection  (c)  of  this  section 
in  the  same  or  any  succeeding  taxable  year;" 

Section  162  (c)  of  the  Internal  Reyenue  Code  pro- 
yides ; 

^^Sec.  162.     Net  Income,  *  *  * 

(c)  In  the  case  of  income  receiyed  by  estates 
of  deceased  persons  during  the  period  of  admin- 
istration or  settlement  of  the  estates,  and  in  the 
case  of  income  which,  in  the  discretion  of  the 
fiduciary,  may  he  either  distributed  to  the  bene- 
ficiary or  accumulated,  there  shall  be  allowed  as 
an  additional  deduction  in  computing  the  net  in- 
come of  the  estate  or  trust  the  amount  of  the  in- 
come of  the  estate  or  trust  for  its  taxable  year, 
which  is  properly  paid  or  credited  during  such 
year  to  any  legatee,  heir,  or  beneficiary,  but  the 
amount  so  allowed  as  a  deduction  shall  be  in- 
cluded in  computing  the  net  income  of  the  lega- 
tee, heir,  or  beneficiary;"  (Italics  ours.) 
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Section  29.162-1  of  Regulations  111  relating  to  In- 
come provides  in  part  as  follows : 

^^From  the  gross  income  of  the  estate  or  trust 
there  are  also  deductible  *  *  *  the  following: 

(b)  Any  income  of  the  estate  or  trust  for  its 
taxable  year  which  is  to  be  distributed  currently 
by  the  fiduciary  to  a  legatee,  heir,  or  beneficiary, 
whether  or  not  such  income  is  actually  distributed. 
For  this  purpose,  it  is  provided  in  section  162(b) 
that  income  which  is  to  be  distributed  currently' 
includes  income  of  the  estate  or  trust  which,  with- 
in the  taxable  year,  becomes  payable  to  the  lega- 
tee, heir  or  beneficiary. 

(c)  Any  income  of  the  estate  of  a  deceased 
person  for  its  taxable  year  which  is  properly 
paid  or  credited  during  such  year  to  a  legatee  or 
heir,  and  any  income  either  of  such  an  estate  or 
of  a  trust  for  its  taxable  year  which  is  similarly 
paid  or  credited  during  that  year  to  a  legatee, 
heir  or  beneficiary  if  there  is  vested  in  the  fidu- 
ciary a  discretion  either  to  distribute  or  to  accu- 
mulate such  income/'  (Italics  ours.) 

Section  29.162-2  (b)   of  the  same  Regulations  pro- 
vides in  part: 

^^As  used  in  Section  162,  the  term  income 
which  becomes  payable'  means  income  to  which 
the  legatee,  heir  or  beneficiary  has  a  present  right, 
whether  or  not  such  income  is  actually  paid.  Such 
right  may  be  derived  from  the  directions  in  the 
trust  instrument  or  will  to  make  distributions  of 
an  income  at  a  certain  date,  or  from  the  exercise  of 
the  fiduciary's  discretion  to  distribute  income,  or 
from  a  recognized  present  right  under  the  local 
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law  to  obtain  income  or  compel  a  distrihiition  of 
income/'  (Italics  ours.) 

We  turn  now  to  the  evidence  in  this  case  and  an 
analysis  of  the  California  Probate  Code  as  applicable 
herein. 

Section  956  of  the  California  Probate  Code  provides 

as  follows : 

^^If  all  the  debts  have  been  paid  by  the  first 
order  for  payment  the  court  must  direct  the  pay- 
ment of  legacies  and  a  distribution  of  the  estate 
among  the  persons  entitled,  as  provided  in  the 
next  chapter;  but  if  there  are  debts  remaining 
mipaid,  or  if,  for  other  reasons,  the  estate  is  not 
in  a  condition  to  be  closed,  the  administration 
may  continue  for  such  time  as  may  be  reason- 
able.'' 

Section  1000  of  the  California  Probate  Code  pro- 
vides in  part  as  follows : 

^^At  any  time  after  the  lapse  of  four  months 
from  the  issuance  of  letters  testamentary  or  of 
administration,  the  executor  or  administrator,  or 
any  heir,  devisee  or  legatee,  *  *  *  may  petition 
the  court  to  distribute  a  legacy,  devise  or  share 
of  the  estate,  or  any  portion  thereof,  to  any  per- 
son entitled  thereto,  upon  such  person  gi\dng  a 
bond  as  hereinafter  provided 


¥r     *     *JJ 


Section  1001  of  the  California  Probate  Code  pro- 
vides as  follows : 

*'lf,  at  the  hearing,  it  appears  that  the  estate 
is  ))ut  little  indebted  and  that  all  inheritance  taxes 
payable  in  said  proceeding  have  been  paid,  or  that 
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the  State  Controller,  an  inheritance  tax  attorney, 
or  an  assistant  inheritance  tax  attorney  has  in 
writing  consented  to  said  distribution  and  the 
legacy,  devise  or  share  of  the  estate,  or  any  por- 
tion thereof,  may  be  distributed  to  the  person 
entitled  thereto,  without  loss  to  the  creditors  or 
injury  to  the  estate  or  any  person  interested 
therein,  the  court  shall  make  an  order  requiring 
the  executor  or  administrator  to  deliver  the  leg- 
acy, devise  or  share  of  the  estate  or  such  portion 
thereof  as  the  court  may  designate,  to  the  person 
entitled  thereto,  upon  receiving  from  such  person 
a  bond  executed  by  him,  and  payable  to  the  exec- 
utor or  administrator  in  such  sum  as  the  court 
may  designate,  with  sureties  to  be  approved  by 
the  judge,  and  conditioned  for  the  payment, 
whenever  required,  of  the  proportion  of  the  debts 
due  from  the  estate,  not  exceeding  the  value  or 
amount  of  the  legacy  or  portion  of  the  estate,  so 
ordered  to  be  delivered.  When  the  time  for  filing 
or  presenting  claims  has  expired,  and  all  uncon- 
tested claims  have  been  paid  or  are  sufficiently 
secured  by  mortgage  or  otherwise,  and  the  court 
is  satisfied  that  no  injury  can  result  to  the  estate, 
the  court  may  dispense  with  the  bond." 

The  evidence  in  this  case  shows  that  the  decedent 
died  August  7,  1941,  and  that  his  will  was  admitted 
to  probate  on  September  2,  1941,  and  that  on  Novem- 
ber 25,  1942,  when  the  executors  filed  two  petitions 
for  partial  distribution  (Exhibits  "G^^  and  ^^I",  stip- 
ulation of  facts,  Tr.  pp.  62  to  65  and  68  to  72),  more 
than  one  year  had  expired  since  the  issuance  of  letters 
testamentary. 
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The  evidence  further  shows  that  the  estate,  com- 
paratively speaking,  was  httle  indebted;  that  the 
principal  indebtedness  w^as  to  the  Wells  Fargo  Bank 
&  Union  Trust  Co.  of  San  Francisco,  which  indebted- 
ness was  amply  secured.  Julius  Eisenbach,  who  was 
called  as  a  witness  by  the  petitioner,  testified  that  he 
was  Vice  President  of  the  Wells  Fargo  Bank  &  Union 
Trust  Co.,  in  charge  of  credits  (Tr.  p.  128)  ;  that  in 
1942,  if  the  executors  had  requested  the  Wells  Fargo 
Bank  &  Union  Trust  Co.  for  permission  to  distribute 
the  estate  without  paying  the  loan,  the  bank  would 
have  consented.    (Tr.  p.  130.) 

Richard  C.  O'Connor  was  another  witness  who  testi- 
fied on  behalf  of  the  petitioner.  He  testified  he  was  a 
Deputy  Inheritance  Tax  Attorney  for  the  State  of 
California,  connected  with  the  State  Controller's  Of- 
fice of  the  State  of  California,  which  office  has  charge 
of  inheritance  taxes  for  the  State  of  California,  and 
that  as  such  Deputy  Inheritance  Tax  Attorney,  he 
had  under  his  jurisdiction  in  1942  the  Estate  of  Isa- 
dore  Zellerbach,  deceased  (Tr.  ]).  124)  ;  that  if  a  re- 
quest had  been  made  to  his  office  in  1942  for  a  distri- 
bution of  the  entire  income  of  the  estate  for  the  year 
1942,  without  the  payment  of  the  inheritance  taxes 
that  his  office  would  have  consented  to  such  distribu- 
tion.   (Tr.  pp.  125  to  126.) 

A  partial  distribution  may  be  made  without  pay- 
ment of  inheritance  taxes  if  the  State  Controller,  an 
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Inheritance  Tax  Attorney  or  an  Assistant  Inheritance 
Tax  Attorney  consents  to  such  distribution  in  writing. 

California  Probate  Code,  Section  1001 ; 

Estate  of  Johnson,  218  Cal.  501,  p.  504; 

Estate  of  Webster,  60  Cal.  App.  (2d)  524,  p. 
528. 

As  hereinafter  appears,  the  State  Controller  did 
give  his  consent  to  the  distributions  which  were  made. 

The  will  of  the  decedent  directs  that  the  residue  of 
the  estate  of  the  decedent  be  distributed  three-sixths 
to  decedent  ^s  widow,  Jennie  B.  Zellerbach,  and  three- 
sixths  to  decedent's  children,  one-sixth  to  each.  (Ex- 
hibit ^^  A",  stipulation  of  facts,  Tr.  p.  34.)  Based  upon 
these  provisions  of  the  will,  the  executors  filed  their 
petitions  for  a  partial  distribution  of  the  income  in 
1942  and  1943  (Exhibits  ^'G''  and  ^'Q'^  stipulation  of 
facts,  Tr.  pp.  62  to  65;  Tr.  pp.  93  to  96)  and  the  de- 
crees of  partial  distribution  were  based  on  these  pro- 
visions of  the  will,  namely,  three-sixths  of  the  income 
was  distributed  to  the  children.  (Exhibits  ^^H"  and 
'^R'',  stipulation  of  facts,  Tr.  p.  66  and  pp.  97  to  99.) 
With  respect  to  the  decree  made  on  December  7,  1942, 
(Exhibit  ''H'',  stipulation  of  facts,  Tr.  p.  66)  as  we 
pointed  out,  an  arbitrary  amount  of  $22,000.00  was 
distributed  to  the  widow,  whereas  in  the  decree  made 
on  December  13,  1943  (Exhibit  ''R",  stipulation  of 
facts,  Tr.  pp.  97  to  99)  no  amount  whatsoever  was 
distributed  to  the  widow. 

At  this  time  we  would  like  to  call  particular  atten- 
tion to  the  following  language  which  appears  in  the 
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decree  of  December  7,  1942  (Exhil)it  ''H",  stipulation 
of  facts,  Tr.  pp.  66  to  67),  and  which  appears  in  sub- 
stantially the  same  form  in  each  and  every  other  de- 
cree of  partial  distribution. 

^^The  Court,  after  hearing  the  evidence,  finds 
that  all  the  allegations  of  said  ])etition  are  true; 
that  the  time  for  filing  claims  against  said  estate 
has  expired;  that  all  claims  which  have  been  filed 
have  been  allowed,  approved  and  paid;  that  the 
federal  estate  tax,  as  shown  by  the  return,  has 
been  paid;  that  the  State  Controller  of  the  State 
of  California  has  consented  in  writing  to  the  said 
distribution ;  that  all  personal  property  taxes  due 
and  payable  by  said  estate  have  been  paid;  that 
the  distribution  prayed  for  in  said  petition  may 
be  allowed  as  therein  prayed  for  without  injury  to 
said  estate  or  any  person  interested  therein,  and 
that  after  said  distribution  sufficient  assets  will 
remain  in  the  hands  of  the  executors  to  pay  all 
debts  and  expenses  of  administration ; 
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The  Court  having  made  such  a  finding  and  having 
distributed  one-half  of  the  income  in  both  1942  and 
1943  to  the  children,  we  contend  that  if  either  the  exe- 
cutors or  the  widow  had  petitioned  in  each  of  said 
years  to  distribute  the  full  one-half  of  the  income  to 
the  widow  for  each  of  said  years,  it  would  have  been 
mandatory  for  the  Court  to  have  granted  such  peti- 
tions. 

In  support  of  this  contention,  we  call  attention  to 
a  comparatively  recent  decision  of  the  California  Dis- 
trict Court  of  Appeal  for  the  Second  District  (hearing 
denied  by  California  Supreme  Court)  entitled  ''Es- 
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tate  of  Henry  S.  Stephenson,  deceased'^  reported  in 
65  Cal.  App.  (2d)  120,  wherein  the  Court  states  on 
page  123  of  the  opinion : 

^^The  proceedings  for  partial  distribution  of  an 
estate  prior  to  final  distribution  have  been  author- 
ized at  all  times  since  the  establishment  of  the 
probate  courts  in  California.  The  provisions  now 
in  effect  on  the  subject  are  sections  1000  and  1001 
of  the  Probate  Code.  It  is  made  mandatory  by 
section  1001  that  the  court  make  the  order  of 
distrihtition,  for  it  is  there  provided  that  if  it 
appears  that  the  estate  is  but  little  indebted  and 
that  inheritance  taxes  have  been  paid  and  that 
the  distribution  of  the  portion  of  the  estate  may 
be  made  without  loss  to  creditors  or  injury  to 
others  ^the  court  shall  make  an  order'  for  the 
delivery  of  the  share  of  the  estate  or  such  portion 
thereof  as  the  court  may  designate  to  the  person 

entitled  thereto. 
******* 

^^The  Probate  Code  clearly  gives  power  to  the 
court  to  order  a  partial  distribution  of  an  estate 
and,  given  the  prescribed  conditions,  it  is  made 
mandatory  upon  the  court  to  make  the  order/ ^ 
(Italics  ours.) 

See  also  the  leading  case  of  In  re  Crocker,  105  Cal. 

368,  at  page  371,  where  the  California  Supreme  Court 

stated : 

^^The  finding  by  the  court  that  the  estate  was 
but  little  indebted  is  objected  to  by  appellants 
upon  the  ground  that  these  words  are  intended  to 
^operate  only  where,  as  a  matter  of  fact  and  ab- 
solutely, the  estate,  no  matter  what  its  size,  was 
but  little  indebted.'   These  statutory  words  were 
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intended  to  be  used  relatively,  and  not  absolutely, 
and  they  merely  refer  to  a  ^condition  of  things  in 
which  the  debts  are  small  when  considered  in  con- 
nection with  the  value  of  the  estate/  Hence,  it 
follows  that  the  contention  of  appellants  on  this 
point  cannot  be  sustained.'' 

To  the  same  effect,  see: 

Estate  of  Chesney,  1  Cal.  App.  30,  at  p.  34. 
Estate  of  Hinkel,  176  Cal.  563,  at  p.  566. 

We  also  call  attention  to  the  testimony  of  Judge 
Timothy  I.  Fitzpatrick,  the  Probate  Judge,  in  whose 
court  and  under  whose  jurisdiction  the  decedent's 
estate  was  being  probated.  He  testified  that  if  peti- 
tions had  been  presented  to  him  in  1942  and  1943  by 
the  executors  or  the  legatees  for  the  distribution  of 
the  entire  income  of  the  estate  for  each  of  said  years, 
he  would  have  granted  such  petitions.  (Tr.  pp.  115 
to  122.) 

The  Tax  Court  in  its  opinion,  in  discussing  the  fore- 
going case  of  the  Estate  of  Henry  S,  Stephenson,  de- 
ceased, supra,  states  as  follows: 

^^It  is  true  that  in  the  case  of  In  Re  Stephen- 
son's Estate,  150  Pac.  (2d)  222,  upon  which  peti- 
tioners primarily  rely,  it  is  stated  that  'It  is  made 
mandatorv  by  section  1001  that  the  court  make 
the  order  of  distribution.'  The  court,  however, 
immediately  modifies  that  statement  for  it  con- 
tinues as  follows: 

*  *  ^  for  it  is  there  provided  that  if  it  appears 
that  the  estate  is  but  little  indebted  and  that  in- 
heritance taxes  have  been  paid  and  that  the  dis- 
tribution of  the  portion  of  the  estate  may  be  made 
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without  loss  to  creditors  or  injury  to  others  Hhe 
court  shall  make  an  order'  for  the  delivery  of  the 
share  of  the  estate  or  such  portion  thereof  as  the 
court  may  designate  to  the  person  entitled  there- 
to. *  *  * 

The  Probate  Code  clearly  gives  power  to  the 
court  to  order  a  partial  distribution  of  an  estate 
and,  given  the  prescribed  conditions,  it  is  made 
mandatory  upon  the  court  to  make  the  order. 
But  to  exercise  that  power  accurately  it  is  neces- 
sary that  it  first  be  determined  what  persons  are 
entitled  to  the  order  and  what  portion  or  portions 
of  the  estate  should  be  distributed  to  them.  *  *  * 

The  court  thus  recognizes  that  the  mandate  is 
subject  to  certain  conditions  so  that  in  the  last 
analysis  the  order  of  distribution  is  subject  to 
the  judgment  and  discretion  of  the  Probate 
Court. 

The  beneficiaries  had  no  present  right  to  the 
1942  and  1943  income.  They  merely  had  a  po- 
tential right  thereto,  which,  as  to  the  amount  in 
dispute,  was  neither  recognized  nor  enforced.  The 
1942  and  1943  income  of  the  estate  was  not  income 
of  the  estate  Ho  be  distributed  currently'  as  pro- 
vided in  section  162  (b).  Estate  of  Andrew  J. 
Igoe,  6  T.  C.  639." 

However,  we  point  out,  with  all  due  respect  to  the 
Tax  Court,  that  it  overlooked  three  very  important 
facts  which  were  present  in  the  Estate  of  Isadore 
Zellerbach  (appellant  herein),  and  which  facts  no 
longer  gave  the  Probate  Court  any  discretion  with 
reference  to  the  petitions  for  partial  distribution  but 
would  have  made  it  mandatory  to  grant  said  petitions. 
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First,  as  we  have  already  pointed  out,  in  the  decrees 
of  partial  distribution  by  which  a  portion  of  the  in- 
come was  distributed  in  both  the  vears  1942  and  1943, 
the  court  found  that  the  time  for  filing  claims  against 
the  estate  had  expired ;  that  all  claims  which  had  been 
filed  had  been  allowed,  apjjroved  and  paid;  that  the 
federal  estate  tax,  as  shown  by  the  return,  had  been 
paid ;  that  the  State  Controller  had  consented  in  writ- 
ing to  the  distribution;  that  all  personal  property 
taxes  due  and  payable  by  the  estate  had  been  paid, 
and  that  the  distribution  prayed  for  in  the  petition 
could  be  allowed  as  prayed  for  therein  without  injury 
to  the  estate  or  any  person  interested  therein,  and 
that  after  the  distribution  sufficient  assets  would  re- 
main in  the  hands  of  the  executors  to  pay  all  debts 
and  expenses  of  administration. 

Accordingly,  the  Court  made  a  finding  on  every 
point  which  would  be  necessary  for  it  to  have  exer- 
cised its  discretion,  but  having  found  as  it  did  it  no 
longer  had  any  discretion  to  exercise,  and  the  duty 
became  mandatory  upon  the  Probate  Court  to  make 
the  partial  distribution.  This  is  clearly  illustrated  by 
the  language  of  the  decision  In  re  Stephenson,  supra, 
quoted  by  the  Tax  Court,  wherein  the  California  Dis- 
trict Court  of  Appeal  stated:  '^and,  given  prescribed 
conditions,  it  is  made  mandatory  upon  the  court  to 
make  the  order.'' 

See  also  Estate  of  Clifford,  16  Cal.  App.  (2d)  123, 
wherein  the  Court  states,  at  pages  126-127 : 
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^^It  is  ordinarily  true  that  all  proper  issues 
of  facts  joined  in  probate  proceedings  like  any 
civil  action  must  be  determined  and  that  the  court 
should  adopt  appropriate  findings  respecting  such 
issues.  (Sec.  1230,  Probate  Code;  Estate  of  Pen- 
dell,  216  Cal.  384  [14  Pac.  (2d)  506] ;  Estate  of 
Exterstein,  2  Cal.  (2d)  13  [38  Pac.  (2d)  151] ; 
llA  Cal.  Jur.  171,  sec.  104;  IIB  Cal.  Jur.  707, 
sec.  1228.)  In  the  order  for  partial  distribution 
which  was  signed  and  filed  in  this  proceeding  the 
court  did  find : 

^That  all  inheritance  taxes  due  from  the  distri- 
butees and  all  personal  property  taxes  due  and 
payable  by  the  estate,  have  been  paid;  and  that 
said  estate  is  but  little  indebted,  and  that  the 
share  of  the  petitioner  asked  for  may  be  allowed 
to  him  without  loss  to  creditors  of  the  estate,  and 
that  no  injury  can  result  to  the  estate  therefrom, 

4fr    *    * 

^It  is  ordered  *  *  *  that  the  said  Gladys  Vice, 
as  the  administratrix  with  the  will  annexed  of 
said  estate,  forthwith  deliver  to  E.  El.  Keyes  *  *  * 
the  following  described  property,  to-wit,  the  sum 
of  One  Thousand  Dollars,  *  *  *' 

The  preceding  findings  include  a  determination 
of  all  the  ultimate  facts  which  are  required  by 
sections  1000  and  1001  of  the  Probate  Code  on  a 
petition  for  partial  distribution. 
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All  the  prescribed  conditions  were  present  in  the 
Estate  of  Isadore  Zellerbach.  If  the  executors  had 
petitioned  for  the  distribution  of  the  entire  income  in 
1942  instead  of  onl}^  a  portion  of  the  income,  the  pre- 
scribed conditions  would  not  have  changed  because,  as 
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the  record  shows,  on  the  very  same  day  that  the  exe- 
cutors filed  a  petition  for  partial  distribution  of  $181,- 
000  in  income  out  of  a  total  of  $317,000  income  for 
said  year  (Tr.  pp.  62  to  65),  they  filed  a  petition  for  a 
partial  distribution  of  corpus  of  the  trust  estate  (Tr. 
pp.  68  to  72),  which  corpus  it  was  agreed  had  a  fair 
market  value  on  the  date  it  was  distributed  of  $1,146,- 
000.  (Paragraph  25,  stipulation  of  facts,  Tr.  p.  28.) 
The  decree  distributing  the  income  was  made  on  De- 
cember 7,  1942  (Tr..  pp.  66  to  68),  and  by  that  decree 
of  distribution  the  $181,000  of  income  was  there  dis- 
tributed arbitrarily  to  the  widow  $22,000,  and  the 
balance  was  distributed  $53,000  to  each  of  the  chil- 
dren, the  latter  amount  representing  one-sixth  of  the 
estimated  income  for  the  year  1942,  each  of  the  chil- 
dren being  entitled  to  one-sixth  of  the  residue  of  the 
state.  (Tr.  p.  67.)  On  the  other  hand  the  corpus  of  the 
trust  estate  which  was  distributed  on  December  8, 
1942  was  distributed  one-half  to  the  widow  and  one- 
sixth  to  each  of  the  children,  which  was  in  accordance 
with  the  will.    (Tr.  p.  74.) 

Secondly,  it  is  axiomatic  that  if  the  executors  or 
Jennie  B.  Zellerbach  had  petitioned  the  Probate 
Court  for  a  distribution  of  one-half  of  the  full  income 
of  the  esate  for  the  year  1942,  after  the  decree  for 
partial  distribution  had  been  made,  that  the  Probate 
Court  would  have  had  no  alternative  but  to  have 
granted  such  petition,  as  it  could  not  make  a  distri- 
bution to  some  of  the  residuary  legatees  of  their  pro- 
portionate share  of  the  income  and  refuse  to  grant 
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another  residuary  legatee  her  proportionate  share  of 
the  income  on  like  terms. 

Practically  the  same  situation  prevailed  for  the  year 
1943.  On  November  30, 1943,  it  was  estimated  that  the 
income  of  the  estate  for  the  year  1943  was  the  sum  of 
$191,500,  and  on  that  day  the  executors  filed  a  petition 
to  distribute  one-half  of  that  income  to  the  three  chil- 
dren, share  and  share  alike,  and  did  not  request  the 
distribution  of  any  of  the  income  to  the  widow  who 
was  entitled  to  the  other  one-half  thereof.  (Tr.  pp. 
93  to  97.)  On  December  13,  1943,  the  Probate  Court 
made  an  order  distributing  the  income  as  prayed  for 
in  said  petition,  and  made  the  same  findings  as  it  had 
in  its  previous  decrees  of  partial  distribution.  (Tr. 
pp.  97  to  99.) 

However,  during  the  earlier  part  of  the  year  1943 
when  the  executors  had  desired  to  distribute  a  part 
of  the  corpus  of  the  trust  estate,  they  petitioned  to 
distribute  it  one-half  to  the  widow  and  one-sixth  to 
each  of  the  children.  (Petition  for  partial  distribution 
filed  June  18,  1943,  Tr.  pp.  80  to  83 ;  petition  for  dis- 
tribution filed  August  4,  1943,  Tr.  pp.  87  to  90.)  The 
decree  for  partial  distribution  granting  these  peti- 
tions, distributed  this  property  in  accordance  with  the 
prayer  of  the  respective  petitions.  (Tr.  pp.  84  to  86, 
and  91  to  93.) 

In  view  of  the  foregoing,  we  submit  that  the  record 
in  this  case  shows,  without  question,  that  Jennie  B. 
Zellerbach,  decedent's  widow,  had  a  ^^ present  right'' 
in  both  1942  and  1943  to  one-half  of  the  entire  income 
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of  the  estate  for  each  of  said  years,  and  that  such  right 
came  both  from  the  executors'  discretion  to  distribute 
income  and  from  the  probate  law  of  the  State  of  Cali- 
fornia. That  she  recognized  such  right  is  evidenced 
by  the  fact  that  on  January  24,  1944,  she  filed  an 
amended  income  tax  return  for  the  year  1942,  wherein 
she  reported  as  having  been  distributed  to  her  one- 
half  of  the  income  for  the  Estate  of  Isadore  Zeller- 
bach  for  the  year  1942  (Paragraph  28,  stipulation  of 
facts,  Tr.  p.  29),  and  in  her  income  tax  return  for  the 
year  1943  she  included  one-half  of  the  income  of  the 
estate  for  said  year.  (Paragraph  29,  stipulation  of 
facts,  Tr.  p.  29.) 

The  third  point  we  urge  is  that  the  fact  that  the 
income  was  not  paid  to  Jennie  B.  Zellerbach  does 
not  alter  the  situation,  for  as  we  have  already  pointed 
out.  Section  29.162-2  (b)  of  the  Regulations  provides 
in  part  as  follows : 

^^As  used  in  Section  162,  the  term  income 
which  becomes  payable'  means  income  to  which 
the  legatee,  heir,  or  beneficiary  has  a  present 
right,  whether  or  not  such  income  is  actually  paid. 
Such  right  may  be  derived  from  the  directions  in 
the  trust  instrument  or  will  to  make  distributions 
of  income  at  a  certain  date,  or  from  the  exercise 
of  the  fiduciary's  discretion  to  distribute  income, 
or  from  a  recognized  present  right  mider  the  local 
law  to  obtain  income  or  compel  a  distribution  of 
income." 

We  would  also  like  to  call  attention  to  the  hmguage 
of  the  Tax  Court  in  the  case  of  Mary  Fijne  Filley  v. 
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Commissioner,  45  B.T.A.  826,  which  while  a  trust 
case  and  prior  to  the  adoption  of  the  1942  amend- 
ment, nevertheless  contains  language  which  we  con- 
tend strongly  supports  our  contentions.  We  quote  in 
part  from  the  opinion  starting  at  page  829,  as  follows : 

^^It  is  provided  in  section  162(b)  of  the  Rev- 
enue Act  of  1936  that  a  trust  shall  be  allowed  a 
deduction  of  the  amount  of  the  income  of  the 
'trust  for  its  taxable  year  which  is  to  be  distrib- 
uted currently  by  the  fiduciary  to  the  beneficiar- 
ies', and  in  Section  162(c)  that  4n  the  case  of 
income  which,  in  the  discretion  of  the  fiduciary, 
may  be  either  distributed  to  the  beneficiary  or 
accumulated',  the  amount  which  is  properly  paid 
or  credited  during  such  year  to  the  beneficiary 
shall  be  allowed  as  a  deduction.  The  amount 
allowed  as  a  deduction  under  either  of  the  above 
provisions  is  required  to  be  included  in  comput- 
ing the  net  income  of  the  beneficiary.  The  Com- 
missioner has  made  his  determination  upon  the 
theory  that  the  income  of  each  trust  was  taxable 
to  the  beneficiary  under  Section  162(b)  as  in- 
come which  was  to  be  distributed  currentlv  bv 
the  fiduciary  to  the  beneficiary.  Actual  receipt 
by  the  beneficiary  during  the  taxable  year  is  not 
essential  under  that  provision.  Cf.  Freuler  v. 
Helvering,  291  U.  S.  35;  Willcttts  v.  Ordtvay,  19 
Fed.  (2d)  917.  The  petitioner  contends  that  the 
trustee  had  the  discretion  to  accumulate  the  in- 
come of  this  trust  or  to  distribute  it  to  the  bene- 
ficiary, consequently,  (c)  applies,  and,  since  none 
of  the  income  was  actually  paid  to  the  beneficiary 
during  the  year,  none  of  it  is  taxable  to  the  peti- 
tioner. Although  the  proof  does  not  show  that 
the  income  was  not  properly  credited  to  the  peti- 
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tioner  durini^'  the  year,  decision  need  not  turn 
upon  this  failure  of  proof. 

^Accumulated'  in  (c)  is  used  in  oi)positi()n  to 
^distributed  currently'  in  (1)).  The  latter  is  in- 
tended to  cover  all  cases  where  the  trust  instru- 
ment imi)oses  a  duty  upon  the  trustees  to  make  a 
prompt  or  periodic  distribution  of  the  trust  in- 
come to  the  ]:)eneficiary.  Commissioner  v.  Stearns, 
65  Fed.  (2d)  371;  Commissioner  v.  First  Trust 
&  Deposit  Co.,  118  Fed.  (2d)  449,  affirmin.cr  41 
B.T.A.  107;  Frenler  v.  Helvering,  supra;  Flor- 
ence M.  Smith,  Executrijr,  5  B.T.A.  225.  Of. 
Albert  J.  Appell  et  al.  Executors,  10  B.T.A.  1225. 
(c),  by  its  express  terms,  covers  only  those  cases 
where  the  fiduciary  has  the  right  and  the  duty 
to  choose  between  j^rompt  distribution  and  ac- 
cumulation beyond  the  time  when  a  prompt  dis- 
tribution would  normally  have  been  made.  Dis- 
cretion requires  the  exercise  of  judgment  and 
reason.  It  involves  consideration  of  whether,  on 
the  one  hand,  there  is  good  reason  to  distribute 
and  no  justification  for  withholding,  or  whether, 
instead,  he  should  deliberately  refrain  from  dis- 
tributing at  the  usual  time  and  mthhold  for  some 
definite  reason  which,  in  his  opinion,  better  car- 
ries out  the  purpose  of  the  trust  than  would  a 
current  distribution.  A  provision  for  the  distri- 
bution of  ^net'  income  does  not  make  (b)  in- 
applicable. This  is  so  even  though  distribution 
is  not  to  be  made  imtil  after  the  close  of  the  vear 
in  which  the  income  is  earned  bv  the  trust. 
Income  which  is  distributed  aimually  is  being 
distributed  currently,  as  well  as  promy)tly  and 
periodically,  and  comes  within  (b),  upon  author- 
ity of  the  cases  above  cited.  The  gi'antor  in  the 
present  case  did  not  intend  that  the  income  of 
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either  trust  should  be  accumulated  within  the 
meaning  of  that  word  as  it  is  used  in  (c),  but 
intended  that  the  income  should  be  distributed 
currently  to  the  beneficiary  within  the  meaning 
of  (b).  This  is  apparent  from  the  words  he  used 
in  the  trust  instruments.  Similar  words  have 
been  similarly  interpreted.  Cf.  Leo  A.  Balzereit 
et  al,  Guardians,  38  B.T.A.  345;  affd.,  107  Fed. 
(2d)  1008;  Leonard  Marx,  39  B.T.A.  537;  Sewell 
V,  United  States,  19  Fed.  Supp.  657.  The  only 
discretion  given  under  the  two  trusts  here  in 
question  was  a  discretion  to  the  trustees  of  the 
inter  vivos  trust  to  pay  the  income  directly  to 
the  beneficiary  or  to  apply  the  same  to  her  use 
and  benefit.  That  is  not  a  discretion  to  accumu- 
late within  the  trust  and  is  not  the  kind  of  discre- 
tion which  brings  the  case  within  (c).  The  income 
was  not  to  be  accumulated,  but  was  to  be  dis- 
tributed currently,  either  directly  to  the  bene- 
ficiary or  for  her  use  and  benefit.  It  is  taxable 
to  the  beneficiary." 

In  Estate  of  Andrew  J.  Igoe  v.  Commissioner,  6  T. 
C.  639,  income  was  credited  on  the  books  of  the 
estate  to  the  beneficiaries  who  were  the  residuarv 
legatees  under  the  decedent's  will.  Although  the  in- 
come was  not  paid,  it  was  reported  by  each  beneficiary 
in  his  income  tax  return  and  the  executors  deducted 
the  amounts  so  credited  from  the  income  of  the 
estate.  The  petitioners  contended  that  the  entire  net  in- 
come of  the  estate  was  '^constructively  paid"  to  the 
beneficiaries  as  provided  in  Section  162(c)  of  the 
Internal  Revenue  Code.  They  agreed  that  the  sums 
placed  to  their  credit  on  the  books  of  the  estate  were 
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both  legally  and  practically  availal)le  upon  demand. 
The  Tax  Court,  speaking  through  Judge  Van  Fos- 
san,  sustained  the  petitioners'  contention. 

We  therefore  submit  that  in  view  of  the  record 
in  the  instant  case,  the  Tax  Court  clearly  erred  when 
it  stated  in  its  opinion  that  ^*The  beneficiaries  had  no 
present  right  to  the  1942  and  1943  income.  They 
merely  had  a  potential  right  thereto,  which,  as  to  the 
amount  in  dispute,  was  neither  recognized  nor  en- 
forced. The  1942  and  1943  income  of  the  estate  was 
not  income  of  the  estate  ^to  be  distributed  currently' 
as  provided  in  Section  162(b)."  (Tr.  p.  152.) 

We  believe  the  Tax  Court  completely  overlooked 
the  provisions  of  Section  29.162-1  of  Regulations  111, 
and  Section  29.162-2b  of  the  same  regulations. 

We  can  see  no  appreciable  difference  between  the 
Igoe  case,  supra,  and  the  case  at  bar,  although  the 
opinion  of  Judge  Fossan  in  the  instant  case  attempts 
to  draw  a  distinction.  The  executors,  by  setting  forth 
in  their  petitions  for  j^artial  distribution  that  they 
had  certain  amounts  of  income  available  for  distribu- 
tion and  petitioning  for  and  being  granted  the  right 
to  distribute  one-half  of  the  income  pro  rata  to  the 
children  who,  as  residuary  legatees,  were  collectively 
entitled  to  one-half  of  the  residue  of  the  estate,  ipso 
facto  admitted  that  they  were  holding  the  other  half 
of  the  income  for  the  use  and  ])enefit  of  the  widow 
who  was  the  other  residuary  legatee. 

It  needs  no  citation  of  authority  to  the  effect  that 
executors  may  not  discriminate  in  favor  of  one  resid- 
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uary  legatee  as  against  another.  The  income  was 
''available''  to  the  widow  on  demand,  and  as  we 
pointed  out  above,  if  she  had  petitioned  the  Court 
to  distribute  it  to  her,  it  would  have  been  mandatory 
for  the  Court  to  have  so  distributed  it  to  her.  That 
she  ''acquiesced''  in  such  action  is  evidenced  by  the 
fact  that  she  included  all  of  the  income  that  she  was 
entitled  to  receive  in  both  her  1943  income  tax  return 
and  her  amended  return  for  1942.  The  income  had 
been  credited  to  her,  it  was  available  to  her  and  would 
have  been  paid  either  if  she  or  the  executors  had  asked 
for  formal  permission  to  distribute  it. 

In  view  of  the  foregoing,  we  respectfully  submit 
that  the  estate  is  entitled  to  a  credit  for  the  full 
amount  of  the  distributable  income  for  the  years  1942 
and  1943,  and  the  Tax  Court  erred  in  disallowing 
such  deductions.  We  will,  however,  set  forth  addi- 
tional grounds  which,  in  our  opinion,  entitles  the 
estate  to  such  credits. 


RESIDUARY  LEGATEES  AND  DEVISEES  UNDER  THE  CALI- 
FORNIA PROBATE  LAW  ARE  ENTITLED  TO  PETITION  FOR 
A  DISTRIBUTION  OF  INCOME  DURING  THE  ADMINISTRA- 
TION OF  THE  ESTATE. 

In  the  preceding  paragraphs  we  pointed  out  the 
distributions  of  income  that  had  been  made  during 
the  course  of  the  administration  of  the  estate.  We 
now  will  cite  the  authority  for  distributions  of  income 
during  the  course  of  such  administration. 

The  record  in  this  case  vshows  that  prior  to  Novem- 
ber 25,   1942,   all  gifts   and   legacies  under   the   de- 
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cedent's  will  had  been  paid  (Exhil)its  ^^E'',  ''F'\  and 
^^G",  stipulation  of  facts,  Tr.  pp.  55-65)  and  that  the 
only  estate  that  remained  undistributed  was  the 
residue. 

Under  the  California  Probate  Code,  Section  300, 
the  title  to  a  decedent's  property,  both  real  and  per- 
sonal, passes  to  the  person  to  whom  it  is  devised  or 
bequeathed  by  his  last  will  and  testament,  subject  to 
the  possession  of  the  executor  and  the  control  of  the 
Superior  Court  for  the  purposes  of  administration, 
sale  or  other  disposition  as  provided  in  the  Probate 
Code,  and  is  chargeable  with  the  expenses  of  admin- 
istering his  estate,  and  the  payment  of  his  debts  and 
the  allowance  to  the  family.  (See  Nohic  v.  Beach,  21 
Cal.  (2d)  91,  p.  94;  Reed  v.  Hay  ward,  23  Cal.  (2d) 
336,  p.  340.) 

In  General  Counsel's  Memorandum  22034-25-10297, 

page  3,  Mr.  Wenchel,  the  then  chief  counsel  for  the 

Bureau  of  Internal  Revenue,  states  in  part  as  follows: 

^^  Advice  is  requested  whether  in  the  case  of 
the  estate  of  A,  which  was  in  process  of  admin- 
istration during  the  j^ear  1938,  the  income,  in- 
cluding gains  on  the  sale  of  capital  assets  real- 
ized and  distributed  bv  the  executor  in  the  vear 
1938,  is  taxable  to  the  estate  or  to  the  distributees. 

A  died  testate  on  April ,  1938,  a  resident  of 

the  State  of  California.  After  j)roviding  for  sev- 
eral specific  bequests  and  the  payment  of  his 
debts,  the  testator  directed  that  the  residue  of  the 
estate  l)e  divided  into  a  specified  number  of  equal 
parts  and  distributed  to  certain  named  persons. 
During  the  period  from  April ,  1938  to  Decem- 
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ber  31,  1938,  the  estate  had  a  net  taxable  income 
of  17x  dollars,  including  capital  gains  of  13x 
dollars  derived  from  the  sale  of  corpus  of  the 

estate.   On  November ,  1938  the  probate  court 

ordered  a  payment  of  55x  dollars  to  residuary 
legatees,  the  order  expressly  providing  that  17x 
dollars  be  paid  out  of  income  and  the  balance  out 
of  corpus.   Payments  were  made  by  checks  dated 

November ,  1938  and  on  the  income  tax  return 

filed  for  the  estate  a  deduction  was  claimed  for 
the  amomit  of  the  payments  from  income.  A's 
will  made  no  provision  for  the  distribution  of 
income  during  the  period  of  administration. 
Furthermore,  with  the  exception  of  Section  1000 
of  the  Probate  Code  of  California,  which  permits 
any  heir,  devisee,  or  legatee  to  petition  for  a  dis- 
tribution after  four  months,  the  code  of  the  State 
is  silent  regarding  the  distribution  of  income  of 
an  estate  during  administration. 

Section  162(c)    of   the  Revenue  Act   of   1938 
provides  in  part  as  follows: 

^In  the  case  of  income  received  by  estates  of 
deceased  persons  during  the  period  of  adminis- 
tration or  settlement  of  the  estate  *  *  *  there 
shall  be  allowed  as  an  additional  deduction  in 
computing  the  net  income  of  the  estate  *  *  *  the 
amount  of  the  income  of  the  estate  ^  *  *  for  its 
taxable  year,  which  is  properly  paid  or  credited 
during  such  year  to  any  legatee,  heir,  or  bene- 
ficiary, but  the  amount  so  allowed  as  a  deduction 
shall  be  included  in  computing  the  net  income 
of  the  legatees,  heir,  or  beneficiary.' 

In  General  Counsel's  Memorandum  4596  (C.B. 
VII-2,  133  (1928)  it  was  held  (syllabus) : 
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^Where  a  will  is  silent  as  to  the  disposition  of 
income  received  during  tlie  period  of  administra- 
tion, the  laws  of  the  particular  State  involved 
must  be  considered  in  order  to  determine  whether 
current  income  or  gain  on  sales  of  property  may 
be  ^^ properly''  paid  or  credited  to  residuary  or 
other  legatees  during  any  given  taxal)le  year.' 

It  was  stated  in  the  last  paragraph  of  that  memo- 
randum that  ^Unless  the  will  or  the  laws  of  the 
State  make  such  payment  or  credit  improper  the 
amount  paid  or  credited  is  deductible  in  comput- 
ing the  net  income  of  the  estate.' 

Under  the  facts  in  the  present  case,  it  is  the 
opinion  of  this  office  that  the  distribution  di- 
rectly to  the  beneficiaries  of  income,  including 
capital  gains,  by  the  executor  of  the  estate  of  A 
during  the  period  of  administration  of  the  estate 
are  deductible  by  the  estate  for  Federal  income 
tax  purposes  as  income  ^properly  paid'  under  the 
provisions  of  Section  162(c)  of  the  Revenue  Act 
of  1938.  Such  income  is  taxable  to  the  bene- 
ficiaries." 

In  the  Estate  of  Bernal,  165  Cal.  223,  where  one  of 
the  questions  involved  was  the  determination  as  to 
who  was  entitled  to  rents  and  profits  during  admin- 
istration of  a  parcel  of  land  devised  to  certain  persons, 
the  California  Supreme  Court  stated,  at  page  235 : 

^^What  we  have  said  not  only  establishes  the 
merit  of  the  claim  of  the  grandchildren  as  to  the 
balance  remaining  unpaid  on  the  mortgage  debt 
and  interest  accruing  thereon,  but  also  disposes 
of  the  claim  of  the  son  that  he  is  entitled  to  a 
credit  on  account  of  the  one  thousand  five  hun- 
dred dollars  already  paid  on  account  of  the  prin- 
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cipal  of  the  mortgage  debt.  It  further  practically 
establishes  as  valid  the  claim  of  the  grandchildren 
in  regard  to  the  rents  and  profits  derived  from  the 
land.  The  title  to  the  real  property  devised  to 
them  vested  in  them  at  the  moment  of  the  death 
of  the  testatrix,  subject  only  to  the  possession  of 
the  executor  for  purposes  of  administration,  in- 
cluding the  pajmient  of  expenses  of  administra- 
tion and  debts  in  the  order  prescribed  by  law,  in 
view  of  the  provisions  of  the  will.  It  was  said  in 
Estate  of  Woodworth,  31  Cal.  600:  'That  is  to  say 
that  the  rents  of  the  real  estate  accruing  subse- 
quent to  the  death  of  the  testator,  for  the  purpose 
of  marshalling  the  assets,  should  be  regarded  as 
belonging  to  the  realty  from  which  they  were  de- 
rived. Such  was  the  rule  at  common  law,  and  no 
change  in  this  respect  appears  to  be  intended.' 
There  is  nothing  in  our  statutes,  so  far  as  we  have 
found,  that  is  contrary  to  this  view.  We  think 
the  discussion  in  Estate  of  Woodworth,  31  Cal., 
at  pages  604  and  605,  sufficiently  shows  that  this 
is  true.  The  executor  holds  all  the  property  of  the 
estate  for  purposes  of  administration,  including 
not  only  the  rents  and  profits  of  land  specifically 
devised,  but  the  land  itself,  and  all  of  this  prop- 
erty is  subject,  if  necessary,  to  disposition  for  the 
payment  of  expenses  and  debts.  But  in  such  a 
case  as  the  one  before  us,  we  must  primarily  re- 
sort to  a  certain  portion  of  the  property  of  the 
deceased  for  such  purposes,  and  cannot  resort  to 
the  other  portion  until  the  primary  fund  for  such 
purposes  is  exhausted.  And  here  such  primary 
fund  is  that  given  to  the  residuary  legatees.  As 
between  him,  he  being  the  only  other  person  in- 
terested in  the  estate,  and  the  grandchildren,  the 
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net  rents  and  profits  of  the  real  property  spe- 
cifically de\dsed  to  the  children,  accruing  since 
the  death  of  deceased,  are  a  part  of  such  realty, 
and,  there  being  sufficient  other  property  to  pay 
all  debts  and  expenses  in  full,  should  have  been 
awarded  to  the  grandchildren.  It  was  not,  as  be- 
tween the  son  and  the  grandchildren,  a  proper 
application  of  any  part  thereof  to  pay  the  same  on 
account  of  interest  on  the  mortgage  or  on  account 
of  any  expense  of  administration  or  debt  of  de- 
ceased.'^  (Italics  ours.) 

In  the  Estate  of  Matthiessen,  23  Cal.  App.  (2d) 
608,  p.  614,  the  Court  ordered  rents  of  property  which 
had  been  collected  by  an  executor  during  administra- 
tion, paid  to  a  devisee,  the  estate  being  solvent. 

As  we  have  several  times  pointed  out,  the  assets  of 
the  estate,  the  ^^ primary  fund",  w^ere  ample  to  pay  all 
indebtedness  of  the  estate,  including  all  unpaid  taxes. 
Accordingly,  the  residuary  legatees  in  whom  the  title 
to  the  residue  of  the  estate,  as  well  as  the  title  to  the 
undistributed  income,  was  vested,  could  petition  at 
any  time  during  1942  and  1943  to  have  the  income  dis- 
tributed to  them  in  the  proportions  that  they  took 
under  the  will  and  by  reason  thereof,  such  income  was 
income  to  which  they  had  a  present  right  which  was 
not  needed  in  the  administration  of  the  estate.  By 
reason  thereof,  Jennie  B.  Zellerbach  was  required, 
under  the  provisions  of  the  Internal  Revenue  Code 
and  the  Regulations,  to  include  one-half  of  the  entire 
distributable  income  for  each  of  said  years  in  her  in- 
come tax  return  and  the  estate  was  entitled  to  a 
deduction  therefor. 
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This  is  particularly  true  in  view  of  the  distribution 
of  income  on  December  7,  1942,  corpus  on  December 
8,  1942,  and  again  income  on  December  13,  1943. 


WHERE  A  DISTRIBUTION  OF  THE  CORPUS  OF  AN  ESTATE  IS 
MADE  IN  ANY  YEAR  THAT  THE  ESTATE  HAS  DISTRIBUT- 
ABLE INCOME,  THE  DISTRIBUTION  IS  TAXABLE  TO  THE 
LEGATEE  TO  THE  EXTENT  OF  THE  DISTRIBUTABLE 
INCOME. 


THE  ESTATE  HAVING  DISTRIBUTED  TO  THE  RESIDUARY 
LEGATEES  CORPUS  OF  A  VALUE  IN  EXCESS  OF  DIS- 
TRIBUTABLE INCOME,  IT  IS  DEEMED  THAT  ALL  INCOME 
WAS  DISTRIBUTED  TO  THE  LEGATEES. 

An  additional  point  urged  by  the  appellant,  as  en- 
titling it  to  a  deduction  for  the  year  1942  of  the  full 
amount  of  the  income  for  that  year,  was  the  fact  that 
in  1942  the  executors  distributed  to  the  legatees  and 
devisees,  in  addition  to  the  income  actually  distributed, 
corpus  of  a  value  in  excess  of  the  distributable  income 
and  in  1943  corpus  of  the  value  of  $30,950.00. 

Paragraphs  25,  26  and  27  of  the  stipulation  of  facts 
state  as  follows : 

^^(25)  That  the  fair  market  value  at  the  time 
of  distribution  of  the  property,  distributed  to  the 
legatees  of  the  decedent  by  the  order  and  decree 
for  partial  distribution  of  the  Probate  Court, 
made  on  December  8,  1942,  Exhibit  J  attached 
hereto,  was  the  sum  of  $1,146,000.00."  (Tr.  p.  28.) 

^^  (26)  That  the  fair  market  value  at  the  time 
of  distribution  of  the  property,  distributed  to  the 
legatees  of  the  decedent  by  the  order  and  decree 
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for  partial  distribution  of  the  Probate  Court, 
made  on  July  7,  1943,  Exhibit  N  attac^ied  hereto, 
was  the  sum  of  $27,500.00/'  (Tr.  p.  29.) 

^^(27)  That  the  fair  market  value  at  the  time 
of  distril:)ution  of  the  property,  distributed  to  the 
legatees  of  the  decedent  by  the  order  and  decree 
for  partial  distribution  of  the  Probate  Court, 
made  on  August  18,  1943,  Exhibit  P  attached 
hereto,  was  the  sum  of  $3,450.00/'  (Tr.  p.  29.) 

Section  162(d)(1)   of  the  Internal  Revenue  Code 
provides  in  part  as  follows : 

^^Sec.  162(d). 

(d)  Rules  for  Application  of  Subsections 
(b)  AND  (c) — For  the  purposes  of  subsections  (b) 
and  (c) — 

(1)  Amounts  Distributable  Oit  of  Income 
OR  Corpus — In  cases  where  the  amounts  paid, 
credited,  or  to  be  distributed  can  be  paid,  credited, 
or  distributed  out  of  other  than  income,  the 
amount  paid,  credited,  or  to  be  distributed  (ex- 
cept under  a  gift,  bequest,  devise,  or  inheritance 
not  to  be  paid,  credited,  or  distributed  at  inter- 
vals) during  the  taxable  year  of  the  estate  or 
trust  shall  be  considered  as  income  of  the  estate 
or  trust  which  is  paid,  credited,  or  to  be  distrib- 
uted if  the  aggregate  of  such  amounts  so  paid, 
credited,  or  to  be  distributed  does  not  exceed  the 
distributable  income  of  the  estate  or  trust  for  its 
taxable  year.  If  the  aggregate  of  such  amounts  so 
paid,  credited,  or  to  be  distributed  during  the  tax- 
able year  of  the  estate  or  trust  in  such  cases  ex- 
ceeds the  distributable  income  of  the  estate  or 
trust  for  its  taxable  year,  the  amount  so  paid, 
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credited,  or  to  be  distributed  to  any  legatee,  heir, 
or  beneficiary  shall  be  considered  income  of  the 
estate  or  trust  for  its  taxable  year  which  is  paid, 
credited,  or  to  be  distributed  in  an  amount  which 
bears  the  same  ratio  to  the  amount  of  such  dis- 
tributable income  as  the  amount  so  paid,  credited, 
or  to  be  distributed  to  the  legatee,  heir,  or  bene- 
ficiary bears  to  the  aggregate  of  such  amounts  so 
paid,  credited,  or  to  be  distributed  to  legatees, 
heirs,  and  beneficiaries  for  the  taxable  year  of  the 
estate  or  trust." 

It  is  the  appellant's  contention  that,  irrespective  of 
any  other  factor  in  this  case,  in  view  of  the  fact  that 
there  was  distributed  to  the  residuary  legatees  in  1942 
property  of  a  fair  market  value  of  $1,146,000.00  and 
the  distributable  income  of  said  estate  for  said  year 
was  $324,209.38,  that  the  entire  distributable  income 
for  the  year  1942  is  deductible  by  the  estate  by  reason 
of  the  foregoing  provisions  of  Section  162(d)(1)  of 
the  Internal  Revenue  Code. 

Subsection  (d)  was  added  to  Section  162  of  the  In- 
ternal Revenue  Code  by  Section  111(e)  of  the  Revenue 
Act  of  1942.  It  is  our  contention  that  the  foregoing 
provisions  of  subdivision  (d)  were  enacted  to  cover 
a  situation  like  the  instant  case,  namely,  where  an 
estate  has  distributable  income  which,  at  its  discretion, 
may  be  distributed  or  accumulated  and  it  distributes 
corpus  in  excess  of  the  amount  of  its  distributable  in- 
come to  the  persons  who  are  entitled  to  such  income, 
that  it  will  be  deemed  that  the  entire  income  was  dis- 
tributed to  the  legatees  entitled  thereto,  notwithstand- 
ing such  income  was  not  acutally  paid. 
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It  is  somewhat  analog'ous  to  a  distrilnitioii  hy  a 
corporation  of  its  capital  to  its  stockliolders  which  is 
deemed  a  distribution  out  of  earnings  or  profits  to 
the  extent  thereof.  (Sec.  lir)(b),  Internal  Revenue 
Code.) 

In  General  Counsel's  Memorandum  24702,  1945-19- 
12141  (p.  9)  an  opinion  was  given  with  respect  to 
whether  amounts  distri])uted  hv  an  estate  out  of  its 
income  during-  the  taxal)le  vear  in  which  the  residue 
becomes  payable  are  taxal)le  to  the  legatee  and  de- 
ductible by  the  estate  under  Section  162(b)  of  the 
Internal  Revenue  Code,  as  amended  by  Section  111 
of  the  Revenue  Act  of  1942,  where  such  income  is 
considered  principal  to  the  legatee  under  State  law. 

We  quote  from  the  last  x^ortion  of  this  opinion  as 
follows : 

'^The  general  statutory  plan  mth  respect  to 
estates  has  been  to  tax  in  some  way  the  whole 
net  income  of  the  estate  (Helverincj  r.  Jtdia 
Buttertvorth,  et  ah,  290  U.  S.  365,  Ct.  D.  769, 
C.  B.  XIII-1,  151  (1934)  (3  U.S.T.C.  Sec.  1193)), 
that  is,  the  income  is  either  taxed  to  the  estate 
as  a  separate  entity  or  to  the  legatee  to  whom 
the  income  is  paid.  The  basic  principle  under- 
lying Section  111  of  the  Revenue  Act  of  1942  is 
to  impose  the  tax,  with  stated  limitations,  upon 
the  person  who  enjoys  the  income  (the  residuary 
legatee)  and  still  preserve  the  nontaxability  of 
pecuniary  legatees  with  respect  to  estate  income 
used  to  discharge  lump-sum  bequests.  Thus,  un- 
der Section  162(b)  of  the  Code,  as  amended,  the 
amounts  distributed  to  the  residuary  legatee  (in- 
cluding a  trust-legatee)   during  the  taxable  year 
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in  which  the  residue  becomes  payable,  to  the  ex- 
tent the  estate  has  income  for  such  taxable  year, 
would  represent  income  to  the  residuary  legatee. 

Senate  Report  No.  1631,  Seventy-seventh  Con- 
gress, second  session  (C.  B.  1942-2,  504,  at  page 
559),  states  in  part  as  follows: 

^Your  Committee  bill  adds  an  amendment  to 
Section  162(b)  of  the  Code  designed  to  include 
in  the  income  of  a  legatee  or  beneficiary  the  in- 
come of  the  estate  or  trust  for  its  taxable  year 
which,  within  such  taxable  year,  becomes  payable 
to  the  legatee  or  beneficiaiy,  CA'en  though  it  then 
becomes  payable  as  part  of  an  accumulation  of 
income  held  until  the  happening  of  some  event 
which  occurs  within  the  taxable  year.  Such  cases 
are  usually  cases  where  accumulated  income  of 
an  estate  is  paid  to  a  residuary  legatee  upon 
termination  of  the  estate  or  where  income  of  a 
trust  is  accumulated  for  distribution  upon  the 
beneficiary ^s  reaching  a  specified  age.' 

Although  it  is  not  expressly  stated  that  the 
provisions  of  Section  162(b)  of  the  Code,  as 
amended,  should  be  applied  without  regard  to 
State  law,  it  is  inferred  that  such  was  the  Con- 
gressional intent,  for  it  seems  clear  that  Congress 
intended  to  change  the  rule  laid  dov^Ti  in  the 
Durkheimer  case,  supra,  and  in  similar  cases,  so 
that  the  amount  paid  to  the  residuary  legatee 
would  be  taxable  to  the  legatee  to  the  extent  that 
the  estate  had  income  for  the  taxable  year  in 
which  the  residvie  became  payable,  irrespective  of 
the  fact  that  under  the  law  of  most  States  such 
income  would  be  considered  an  addition  of  prin- 
cipal to  the  residue.  (See  Section  29.162.2(b)  of 
Regulations  111.) 
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Accordingiy,  it  is  tlie  o])inion  of  this  office  that 
amounts  distri])uted  by  an  estate  out  of  its  income 
durinsr  the  taxal)le  vear  in  wliieh  tlie  residue 
becomes  pa3^able  are,  to  the  extent  the  estate  had 
income  (otlier  than  income  in  respect  of  a  de- 
cedent) for  such  taxable  yeai*,  taxa])le  to  the 
legatee  and  deductible  hy  the  estate  under  Section 
162(b)  of  the  Internal  Revenue  Code,  as  amended 
by  Section  111  of  the  Revenue  Act  of  1942,  re- 
gardless of  the  fact  that  under  State  law  such 
income  is  considered  principal  to  the  legatee, 
except  where  the  distribution  is  made  in  satisfac- 
tion or  payment  of  a  i)ecuniary  legacy.  (See  Old 
Colony  Trust  Co.  et  al.  v.  Commissioner,  38  B.  T. 
A.  828  (CCH  Dec.  10,  458),  and  Arthur  H,  Well- 
man  V.  Welch,  99  Fed.  (2d)  75  (38-2  U.S.T.C. 
Sec.  9508),  with  resj^ect  to  the  exception.)  Signed 
by  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue.)" 

In  Almira  A,  Wick  v.  Commissioner  (Memorandum 
Decision)  Docket  No.  109506,  entered  January  15, 
1943;  1  Tax  Court  Memorandum  Decisions  434,  the 
Tax  Court  held  that  amoimts  paid  a  legatee  before 
final  distribution  where  the  executors  had  discretion 
whether  to  distribute  income  or  accumulate  the  in- 
come was  a  distribution  of  income  within  the  intend- 
ment of  Section  162(c)  of  the  Revenue  Act  of  1938 
(now  Internal  Revenue  C/ode)  e^en  though  the  same 
was  marked  as  on  account  distri])ution  and  the  source 
of  the  funds  came  from  an  account  in  Avhich  both 
corpus  and  income  were  commingled. 

If  api^ellant's  contention  as  above  set  forth  is 
not  correct,  it  would  be  comparatively  simple  to  dis- 
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tribute  corpus  to  the  legatees,  keep  the  income  in  the 
estate,  and  thus  avoid  distributing  the  income  to  the 
legatees,  which  in  many  instances  may  be  most  desir- 
able. This  was  the  practice  before  1942  and  why  we 
contend  that  the  1942  amendment  was  designed  to 
correct  this  evil.  Finally,  in  connection  with  this 
subject  matter  we  quote  in  part  Section  29.162-2 (a) 
of  the  Regulations : 

^^The  method  of  allocating  income  of  the  estate 
or  trust  for  its  taxable  year  in  cases  to  which 
section  162(d)(1)  applies  is  as  follows:  The  ag- 
gregate of  all  amounts  which  can  be  paid,  cred- 
ited, or  distributed  out  of  other  than  income  (ex- 
cept imder  a  gift,  bequest,  devise,  or  inheritance 
not  to  be  paid,  credited,  or  to  be  distributed  at 
intervals)  is  obtained.  The  aggregate  of  such 
amounts  is  considered  to  be  paid,  credited,  or 
distributed  in  such  cases  out  of  income  of  the 
estate  or  trust  for  its  taxable  vear  if  it  does  not 
exceed  the  distributable  income  of  the  estate  or 
trust  for  its  taxable  year.  If  the  aggregate  of 
such  amounts  does  exceed  the  distributable  in- 
come of  the  estate  or  trust  for  its  taxable  year, 
the  portion  of  such  amount  paid,  credited,  or  to 
be  distributed  to  a  legatee  or  beneficiary  is  con- 
sidered income  of  the  estate  or  trust  for  its  tax- 
able year  which  is  paid,  credited,  or  to  be  distrib- 
uted in  an  amount  which  bears  the  same  ratio 
to  the  amount  of  all  distributable  income  as  the 
amount  so  paid,  credited,  or  to  be  distributed  to 
the  legatee  or  beneficiary  bears  to  the  aggregate 
of  such  amounts  so  paid,  credited,  or  to  be  dis- 
tributed to  such  legatees  or  beneficiaries  for  the 
taxable  year  of  the  estate  or  trust.    The  propor- 
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tion  stated  in  the  preceding  sentence  applies  only 
to  legatees  or  beneficiaries  of  amounts  which  can 
be  paid,  credited,  or  distributed  out  of  other  than 
income  of  the  estate  or  trust  and,  in  computing 
such  proportion,  the  amoimt  of  any  gift,  bequest, 
devise,  or  inheritance  not  to  be  paid,  credited,  or 
distributed  at  intervals  is  not  to  be  included. '^ 

The  Tax  Court  held  that  Section  162(d)  of  the 
Internal  Revenue  Code  did  not  apply  because  ^^the 
bequest  and  devise  of  the  residuary  estate  herein  is 
a  bequest  and  devise  ^not  to  be  paid,  credited  or  dis- 
tributed at  intervals'  ". 

While  the  decedent's  will  did  not  provide  that  be- 
quests and  devisees  were  to  be  paid  at  intervals,  the 
California  Probate  Code,  in  effect,  made  them  payable 
at  intervals  because  Section  1000  of  the  Probate  Code 
providing  for  partial  distribution  after  four  months 
and  Section  1010  providing  for  ratable  distribution 
when  the  time  for  filing  or  presenting  claims  has  ex- 
pired (six  months)  are,  to  all  intents  and  purposes, 
written  into  the  will. 

The  Tax  Court  in  discussing  Section  162(d)  of  the 
Internal  Revenue  Code  quotes  from  a  portion  of  the 
report  of  the  Ways  and  Means  Committee  of  the  Sev- 
enty-seventh Congress,  Second  Session.  This  quota- 
tion appears  at  page  156  of  the  Transcript  of  Record 
and  reads  as  follows : 

^^As  a  complement  to  the  amendment  of  section 
22(b)(3)  and  for  purposes  of  clarity,  section  162 
of  the  Code  is  also  amended  by  adding  a  new  sub- 
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section  devsignated  as  '  (d) '.  This  subsection  pro- 
vides a  formula  for  allocating  income  of  an  estate 
or  trust  to  legatees  and  beneficiaries  in  order  to 
make  the  source  of  distribution  clear  and  to  pre- 
vent tax  avoidance  bv  distributions  claimed  to  be 
other  than  out  of  income  or  out  of  income  other 
than  income  for  the  current  taxable  year.  It  is 
immaterial  under  the  rule  stated  in  section  162(d) 
whether  income  is  used  to  make  the  distribution, 
whether  such  distribution  may,  in  the  discretion 
of  the  fiduciary,  be  made  out  of  other  than  in- 
come, or  whether  the  terms  of  the  will  or  trust 
instrument  direct  that  amounts  other  than  in- 
come be  used  to  assure  the  beneficiary  the  pay- 
ment of  a  specified  sum  at  stated  intervals.  *  * 
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The  Tax  Court-  also  refers  to  Section  29.162-2  of 
Regulation  111  which  deals  with  Section  162(d)(1) 
and  which  we  have  quoted  above. 

We  submit  that  the  foregoing  quotation  from  the 
Ways  and  Means  Committee  Report  and  the  Regula- 
tions referred  to  directly  supports  the  appellant's  con- 
tention and  that  the  Tax  Court  erred  when  it  stated: 
^^From  the  foregoing  it  is  obvious  that  amounts 
paid  out  of  corpus  on  a  bequest  and  devise  as 
herein  involved  are  not  within  the  purpose  and 
scope  of  subsection  (d)." 

And  also  erred  when  it  stated : 

'^  Since  the  bequest  and  devise  of  the  residuary 
estate  herein  is  a  bequest  and  devise  ^not  to  be 
paid,  credited  or  distributed  at  intervals',  sub- 
section (d)  of  section  162  is  not  applicable.'' 
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For  the  foregoing  additional  reasons  we  contend, 
and  respectfully  submit,  that  the  estate  having  dis- 
tributed corpus  in  1942  and  1943  to  the  extent  that  it 
had  distributal^le  income,  it  will  be  deemed  a  distribu- 
tion of  income. 


THE  ORDINARY  DUTIES  PERTAINING  TO  THE  ADMINISTRA- 
TION OF  THE  DECEDENT'S  ESTATE  HAD  BEEN  COM- 
PLETED, AND  ACCORDINGLY  IT  IS  DEEMED  THAT  THE 
ESTATE  HAS  BEEN  DISTRIBUTED  AND  THE  INCOME 
TAXABLE  TO   THE  LEGATEES. 

We  have  heretofore  shown  that  in  both  1942  and 
1943  the  estate  was  in  such  condition  that  at  the  elec- 
tion of  the  executors  the  entire  estate  could  have  been 
distributed  and  wound  up.  There  were  sufficient  as- 
sets on  hand  to  discharge  all  the  obligations  of  the 
estate.  The  only  matter  that  remained  uncompleted 
was  the  determination,  if  any,  of  a  deficiency  in  fed- 
eral estate  taxes  arising  out  of  a  dispute  between  the 
executors  and  the  Treasury  Department  as  to  the 
valuations  of  certain  stocks  in  the  estate  under  the  so- 
called  ^^ blockage  rule".  The  maximum  amount  of 
such  liability  was  known.  This  was  all  that  remained 
to  be  done  in  the  estate  and  the  estate  could  have  been 
distributed  to  the  legatees  subject  to  the  payment  of 
any  deficiency  in  federal  estate  taxes  or  the  executors 
could  have  reserved  a  sufficient  amount  to  cover  the 
maximum  liability  therefor.  {Estate  of  Johnson,  218 
Cal.  501,  p.  504.) 
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The  indebtedness  to  the  Wells  Fargo  Bank  &  Union 
Trust  Co.  was  amply  secured  and  could  have  been 
discharged,  as  the  executors  had  in  their  possession 
sufficient  assets  for  this  purpose,  which  is  likewise 
true  jwith  respect  to  the  indebtedness  to  Jennie  B. 
Zellerbach,  one-half  of  which,  as  a  matter  of  fact,  was 
owned  by  her. 

Section  29.162-1  (c)  of  the  Regulations  provides  in 
part  as  follows : 

^^The  income  of  an  estate  of  a  deceased  person, 
as  dealt  with  in  the  Internal  Revenue  Code,  is 
therein  described  as  received  by  the  estate  during 
the  period  of  administration  or  settlement  thereof. 
The  period  of  administration  or  settlement  of  the 
estate  is  the  period  required  by  the  executor  or 
administrator  to  perform  the  ordinary  duties  per- 
taining to  administration,  in  particular  the  col- 
lection of  assets  and  the  pajrment  of  debts  and 
legacies.  It  is  the  time  actually  required  for  this 
purpose,  whether  longer  or  shorter  than  the  pe- 
riod specified  in  the  local  statute  for  settlement  of 
estates.  If  an  executor,  who  is  also  named  as  trus- 
tee, fails  to  obtain  his  discharge  as  executor,  the 
period  of  administration  continues  up  to  the  time 
the  duties  of  administration  are  complete  and  he 
actually  assumes  his  duties  as  trustee  whether 
pursuant  to  an  order  of  court  or  not." 

Under  the  foregoing  provisions  of  the  Regulations, 
we  submit  that  the  Commissioner  could  have  deter- 
mined that  the  administration  of  the  estate  had  been 
completed  for  all  intents  and  purposes  in  1942,  and 
that  the  distributable  income  for  said  year  was  in 
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fact  the  income  of  the  residuary  legatees,  even  though 
not  paid  to  them  in  full.  Under  such  circumstances, 
the  estate  would  be  entitled  to  a  credit  for  the  full 
amount  of  the  distributable  income  for  1942  and  1943. 


CONCLUSION. 

In  conclusion,  and  by  way  of  summary,  the  taxpayer 
respectfully  submits  that  the  evidence  in  this  case 
clearly  sets  forth  that  the  entire  income  of  the  estate 
of  the  decedent  taxpayer,  the  appellant  herein,  for  the 
years  1942  and  1943  should  be  deemed  as  ha^dng  been 
distributed  in  full  to  all  the  residuary  legatees  of  the 
estate  in  the  proportions  which  they  take  under  the 
decedent's  will;  that  the  estate  is  entitled  to  a  credit 
for  all  of  such  income,  the  same  having  been  included 
in  the  respective  income  tax  returns  of  the  residuary 
legatees  for  each  of  said  years;  that  the  Tax  Court 
erred  in  holding  said  legatees  (beneficiaries)  had  no 
present  right  to  the  1942  and  1943  income  of  the  a})pel- 
lant;  that  it  further  erred  in  holding  that  the  appel- 
lant was  not  entitled  to  any  deduction  for  the  j^ears 
1942  and  1943  under  Section  162(c)  of  the  Internal 
Revenue  Code  in  addition  to  the  amounts  actually 
distributed  out  of  income ;  that  the  Tax  Court  further 
erred  in  holding  that  the  pro^dsions  of  Section  162(d)- 
(1)  of  the  Internal  Revenue  Code  was  not  applicable. 

Finally,  the  appellant  contends,  and  respectfully 
submits,  that  the  decision  of  the  United  States  Tax 
Court  should  be  reversed ;  that  the  determination  that 
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there  were  deficiencies  in  the  income  taxes  for  the 
years  1942  and  1943  in  the  respective  amounts  of 
$1,768.55  and  $67,388.46  was  erroneous  and  should  be 
reversed  and  in  lieu  thereof  it  should  be  determined 
that  the  appellant  is  entitled  to  a  refund  for  the  year 
1942  in  the  amount  of  $71,585.08  and  that  there  is 
no  income  tax  due  from  the  appellant  for  the  year 
1943. 

Dated,  San  Francisco, 
March  15, 1948. 

Respectfully  submitted, 

Philip  S.  Ehrlich, 
Albert  A.  Axelrod, 

Attorneys  for  Appellant. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11,795 

Estate  of  Isadore  Zellerbach,  Deceased,  J.  David 
Zellerbach  and  Harold  L.  Zellerbach,  Executors, 
petitioners 

V. 

Commissioner  of  Internal  Revenue,  respondent 


ON    PETITION    FOR    REVIEW    OF    THE    DECISION    OF    THE    TAX 
COURT  OF  THE   UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  findings  of  fact  and  opinion  of  the  Tax  Court 
(R.  136-157)  are  reported  at  9  T.  C.  89. 

jurisdiction 

This  appeal  involves  income  taxes  for  the  years 
1942  and  1943  in  the  respective  amounts  of  $1,768.55 
and  $67,388.46.  (R.  165.)  Income  tax  returns  for 
these  years  were  filed  for  the  taxpayer  estate  with  the 
Collector  of  Internal  Revenue  at  San  Francisco,  Cali- 
fornia. (R.  137.)  On  September  20,  1945,  the  Com- 
missioner of  Internal  Revenue  mailed  a  notice  of 
deficiency  to  the  taxpayer,  advising  it  of  deficiencies  in 

(1) 


income  tax  for  1942  and  1943  in  a  total  amount  of 
$66,944.62.  (R.  4,  10-17.)  Within  ninety  days  there- 
after, on  December  12,  1945  (R.  2),  the  taxpayer  filed 
a  petition  with  the  Tax  Court  of  the  United  States 
for  a  redetermination  of  the  deficiencies  under  Section 
272  of  the  Internal  Revenue  Code  (R.  4-17).  By 
amended  answer  (R.  20-22)  the  Commissioner  irtade 
claim  for  increases  in  the  deficiencies  previously  de- 
termined for  1942  and  1943  in  the  respective  amounts 
of  $596.83  and  $1,652.27  pursuant  to  Section  274  (e) 
of  the  Internal  Revenue  Code.  The  decision  of  the 
Tax  Court,  finding  deficiencies  in  income  tax  for  the 
years  1942  and  1943  in  the  respective  amounts  of  $1,- 
768.55  and  $67,388.46,  was  entered  on  September  16, 
1947.  (R.  165.)  The  case  is  brought  to  this  Court 
by  a  petition  for  review  filed  by  the  taxpayer  on  Oc- 
tober 14,  1947  (R.  3,  166-175),  pursuant  to  the  pro- 
visions of  Sections  1141  and  1142  of  the  Internal 
Revenue  Code. 

QUESTION  PRESENTED 

Whether,  in  determining  its  taxable  net  income  for 
1942  and  1943,  the  taxpayer  estate  is  entitled,  under  Sec- 
tion 162  (b),  (c),  or  (d)  (1)  of  the  Internal  Revenue 
Code,  to  deduct,  in  addition  to  the  income  distributed  to 
legatees  under  the  decedent's  will,  all  of  the  remaining 
income  in  each  year,  although  such  income  was  not  dis- 
tributed, was  not  to  be  distributed  currently,  and  was  not 
credited,  to  the  legatees  in  those  years. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  pertinent  statutes  and  regulations  are  printed  in 
the  Appendix,  ^^/ra. 
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STATEMENT 

The  facts  found  by  the  Tax  Court  (R.  137-145)  may 
be  summarized  as  follows : 

On  September  2, 1941,  the  will  of  Isadore  Zellerbach, 
who  died  August  7, 1941,  was  admitted  to  probate  by  the 
Superior  Court  of  California  in  and  for  the  City  and 
County  of  San  Francisco.  Under  the  will,  after  be- 
quests of  $5,000  to  each  of  his  eight  grandchildren,  all 
the  rest,  residue  and  remainder  of  testator's  estate  was 
given,  devised  and  bequeathed  as  follows :  An  undivided 
three-sixths  thereof  to  his  widow,  Jennie  B.  Zellerbach, 
and  an  undivided  one-sixth  to  each  of  his  three  children, 
J.  David,  Harold  L.,  and  Claire.  The  executors  were 
given  full,  absolute,  and  complete  power  and  authority 
to  sell,  mortgage,  pledge,  exchange  or  otherwise  dispose 
of  or  deal  with  the  whole  or  any  portion  of  the  estate 
according  to  their  judgment  and  discretion  and  without 
any  court  order.  The  will  made  no  provision  for  the 
distribution  of  the  income  received  by  the  estate  during 
the  period  of  administration.     (R.  137-138.) 

On  November  25,  1942,  the  executors  filed  with  the 
Probate  Court  a  petition  for  the  distribution  of  $181,000 
from  the  income  of  the  estate  of  approximately  $317,000 
received  during  the  year  1942  as  follows :  $22,000  to  the 
widow  and  $53,000  to  each  of  the  three  children.  The 
petition  stated  in  part  that  the  total  value  of  the  estate 
as  shown  by  the  inventory  and  appraisement  was  $4,754,- 
671.56,  and  that  ^4t  is  not  proposed  at  this  time  to  dis- 
tribute any  of  the  corpus  of  the  residue  of  the  estate,  nor 
any  income,  save  and  except  that  hereinabove  described. '  ^ 
(R.  138-139.) 


After  hearing,  the  Probate  Court  entered  an  order 
dated  December  7,  1942,  in  which  it  found  as  follows 
(R.  139)  : 

*  *  *  that  the  time  for  filing  claims  against 
said  estate  has  expired ;  that  all  claims  which  have 
been  filed  have  been  allowed,  approved  and  paid ; 
.  that  the  federal  estate  tax,  as  shown  by  the  return, 
has  been  paid;  that  the  State  Controller  of  the 
State  of  California  has  consented  in  writing  to  the 
said  distribution;  that  all  personal  property 
taxes  due  and  payable  by  said  estate  have  been 
paid;  that  the  distribution  prayed  for  in  said 
petition  may  be  allowed  as  therein  prayed  for 
without  injury  to  said  estate  or  any  person 
interested  therein,  and  that  after  said  distribu- 
tion sufficient  assets  will  remain  in  the  hands  of 
the  executors  to  pay  all  debts  and  expenses  of 
administration;     ^     *     * 

The  order  authorized  payment  ^'from  the  income  of 
said  estate,  for  the  calendar  year  1942,  the  total  sum 
of  $181,000,''  payable  $22,000  to  the  widow  and  $53,- 
000  to  each  of  the  three  children  of  decedent.  (R. 
139.)  ; 

The  distribution  of  $181,000  was  paid  $180,297.85 
out  of  income  and  $702.15  out  of  corpus.     (R.  139.) 

On  November  25,  1942,  the  executors  filed  another 
petition  with  the  Probate  Court  praying  for  authority 
to  distribute  from  the  corpus  of  the  estate  certain 
shares  of  stock  of  Crown  Zellerbach  Corporation  and 
of  Rayonier  Incorporated,  one-half  thereof  to  the 
widow  and  one-sixth  to  each  of  the  three  children 
of  decedent.  After  hearing,  the  Probate  Court  en- 
tered an  order  dated  December  8,  1942,  authorizing 


the  executors  to  make  distribution  of  the  stock  as 
prayed  for.  The  fair  market  value  of  the  stock  at  the 
time  of  its  distribution  was  $1,146,000.     (R.  140.) 

On  December  31,  1942,  all  the  distributions  author- 
ized by  the  Probate  Court  during  the  year  1942  had 
been  made.     (R.  140.) 

An  income  tax  return  for  the  year  1942  was  filed 
for  the  estate,  showing  income  of  $322,756.33,  from 
which  was  deducted  $181,000  as  the  amount  distribu- 
table to  beneficiaries,  leaving  a  net  income  (taxable 
to  fiduciary)  of  $141,756.33,  and  disclosing  a  tax  lia- 
bility of  $97,606.47.  On  December  14,  1943,  an 
amended  income  tax  return  was  filed  for  the  year  1942 
showing  income  of  $322,756.33,  from  which  was  de- 
ducted $315,323.74  as  the  amount  distributable  to 
beneficiaries,  leaving  a  net  income  (taxable  to  fidu- 
ciary) of  $7,432.59  and  disclosing  a  tax  liability  of 
$1,619.78.     (R.  140.) 

The  total  net  income  of  the  estate  for  1942,  before 
any  allowance  for  income  distributed  to  beneficiaries 
during  the  year,  was  $324,209.38,  which  sum  is  com- 
posed of  ordinary  income  in  the  amount  of  $316,595.74 
and  capital  gains  in  the  amount  of  $7,613.64.    (R.  141.) 

On  their  original  income  tax  returns  for  1942  the 
widow  reported  $22,000,  and  each  of  the  three  children 
reported  $53,000,  as  distributable  income  from  the 
estate.  On  January  24,  1944,  the  widow  filed  an 
amended  income  tax  return  in  which  she  reported  as 
having  been  distributed  to  her  the  amount  of  $157,- 
661.87,  representing  one-half  of  all  of  the  income  of 
the  estate  for  the  year  1942.     (R.  141.) 
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Pursuant  to  a  petition  of  the  executors  filed  June 
18,  1943,  the  Probate  Court,  on  July  7,  1943,  entered 
an  order  authorizing  the  executors  to  make  a  partial 
distribution  of  the  assets  of  the  estate,  consisting  of 
a  parcel  of  unimproved  real  property  in  San  Fran- 
cisco, three-sixths  to  the  widow  and  one-sixth  to  each 
of  the  three  children.  The  fair  market  value  of  the 
property  at  the  time  of  distribution  was  $27,500. 
(R.  141.) 

Pursuant  to  a  petition  of  the  executors  filed  Au- 
gust 4,  1943,  the  Probate  Court  on  August  18,  1943, 
entered  an  order  authorizing  the  executors  to  make 
a  partial  distribution  of  the  assets  of  the  estate,  con- 
sisting of  shares  of  stock  of  Dreamland  Auditorium, 
Ltd.,  three-sixths  to  the  widow  and  one-sixth  to  each 
of  the  three  children.  The  fair  market  value  of  the 
shares  at  the  time  of  distribution  was  $3,450.  (E. 
141-142.) 

On  November  30,  1943,  the  executors  filed  a  peti- 
tion with  the  Probate  Court  for  authorization  to 
make  a  partial  distribution  consisting  of  $96,000,  of 
which  $32,000  was  to  be  distributed  to  each  of  the 
three  children  of  decedent.  In  the  petition  it  was 
stated  that  the  income  for  1943  would  approximate 
$191,500;  that  the  executors  desired  to  distribute 
$96,000  thereof;  and  that  it  was  not  proposed  to  dis- 
tribute any  of  the  corpus  of  the  residue  of  the  estate, 
nor  any  income  save  and  except  the  $96,000.  No 
portion  of  the  income  was  requested  to  be  distributed 
to  the  widow.  On  December  13,  1943,  the  Probate 
Court  entered  an  order  authorizing  the  income  distri- 
bution of  $96,000,  as  prayed  for.     The  distribution 


of  $96,000  was  paid  $94,164.15  out  of  income  and 
$1,835.85  out  of  corpus.     (R.  142.) 

The  income  tax  return  filed  for  the  estate  for  1943 
showed  income  tax  income  of  $203,895.74  and  victory 
tax  income  of  $200,811.46,  from  each  of  which  $185,- 
328.30  was  deducted  as  the  amount  distributable  to 
beneficiaries,  leaving  an  income  tax  net  income  of 
$18,567.44  and  a  victory  tax  net  income  of  $15,483.16. 
The  total  income  and  victory  tax  liability  shown  by  the 
return  was  $6,712.28.  The  return  contained  a  schedule 
allocating  $92,664.15  of  the  distributable  amount  of 
$185,328.30  to  the  widow,  and  $30,888.05  to  each  of  the 
three  children.     (R.  142-143.) 

The  widow  included  in  her  federal  income  tax  re- 
turn for  1943,  as  income  received  by  her  from  the 
estate,  the  sum  of  $92,664.15.     (R.  143.) 

The  total  net  income  of  the  estate  for  1943,  before 
any  allowance  for  income  distributed  to  beneficiaries 
during  that  year,  was  $206,864.94,  which  sum  was  com- 
posed of  ordinary  income  of  $188,328.30  and  capital 
gain  of  $18,536.64.     (R.  143.) 

On  petition  filed  October  26,  1942,  the  Probate 
Court,  on  November  6,  1942,  made  an  order  authoriz- 
ing the  executors  to  borrow  a  sum  not  to  exceed 
$1,000,000,  to  execute  their  promissory  note  or  notes 
payable  on  or  before  one  year  after  date  with  interest 
at  2%  per  cent  per  annum,  and  as  security  therefor  to 
pledge  all  or  any  portion  of  the  personal  property  of 
the  estate  remaining  in  the  hands  of  the  executors. 
Pursuant  to  such  authorization  the  executors,  on  No- 
vember 6,  1942,  borrowed  from  Wells  Fargo  Bank  & 
Trust  Company  the  sum  of  $500,000,  pledging  as  col- 
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lateral  9,000  shares  of  the  preferred  stock  of  Crown 
Zellerbach  Corporation  of  the  market  value  at  that 
time  of  approximately  $720,000.  They  also  borrowed 
the  sum  of  $318,669.31  from  the  widow.  On  January 
15,  1943,  a  payment  of  $100,000  w^as  made,  reducing 
the  principal  of  the  bank  loan  to  $400,000.  On  Au- 
gust 4,  1943,  and  on  December  6,  1943,  additional 
amounts  of  $50,000  and  $75,000  were  borrowed,  in- 
creasing the  principal  of  the  loan  to  $525,000.  The 
entire  loan  was  paid  on  March  13,  1944.  (R.  143- 
144.)  * 

The  federal  estate  tax,  as  disclosed  by  the  return 
filed,  had  been  paid  at  December  31,  1943.  The  Com- 
missioner subsequently  determined  that  the  estate  was 
liable  for  a  deficiency  in  federal  estate  taxes,  which 
controversy  was  finally  settled  in  November,  1946. 
(R.  144.) 

On  December  31,  1942,  the  estate  had  assets  of  the 
then  value  of  $3,425,092.17  and  liabilities  of  $1,490,- 
565.49,  or  an  excess  of  assets  over  liabilities  of  $1,934,- 
526.68.  This  was  after  the  distribution  of  the  amoimt 
of  $181,000  and  the  distribution  of  corpus  of  $1,146,- 
000,  and  after  giving  effect  to  all  liabilities  which  were 
subsequently  determmed  to  be  due.     (R.  144.) 

On  December  31,  1943,  the  assets  of  the  estate  had 
a  value  of  $3,942,739.89,  and  the  liabilities  amounted 
to  $1,104,886.70,  or  an  excess  of  assets  over  liabilities 
of  $2,837,853.19.     (R.  145.) 

On  these  facts  the  Tax  Court  held  that  in  deter- 
mining its  taxable  net  income  for  1942  and  1943  the 
taxpayer  estate  is  entitled  to  deduct  only  $180,297.85 
in   1942    and    $94,164.15    in    1943,    representing    the 
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amounts  of  income  actually  distributed  to  the  resid- 
uary legatees  in  those  years.     (R.  157.) 

SUMMARY  OF  ARGUMENT 

(A)  The  taxpayer  estate  is  not  entitled  to  deduct  its 
undistributed  income  for  the  years  1942  and  1943  un- 
der Section  162  (b)  of  the  Internal  Revenue  Code,  be- 
cause the  undistributed  income  was  not  currently  dis- 
tributable. The  will  did  not  direct  distribution  of  the 
income  currently  and  under  California  law  the  legatees 
had  no  present  right  in  1942  and  1943  to  a  current  dis- 
tribution of  the  income,  since  no  orders  for  distribu- 
tion were  entered  in  those  years.  Although  the  lega- 
tees had  the  right  to  petition  the  Probate  Court  for 
distribution  of  the  income  and,  if  the  statutory  pro- 
cedure for  notice  and  hearing  was  complied  with  and 
if  the  facts  required  by  the  California  statutes  were 
made  to  appear  at  the  hearing,  to  have  orders  made  in 
their  favor,  nevertheless,  the  entry  of  orders  for  dis- 
tribution was  not  available  as  a  matter  of  right  but 
depended  on  the  precedent  statutory  steps.  These 
steps  were  not  taken  in  1942  and  1943.  It  follows  that 
the  undistributed  income  was  not  currently  distribut- 
able in  those  years. 

(B)  The  undistributed  income  for  1942  and  1943 
may  not  be  deducted  by  the  taxpayer  under  Section 
162  (c)  of  the  Code,  because  it  was  not  properly 
credited  in  those  years  to  the  legatees  entitled  to  re- 
ceive it  under  the  testator's  will.  There  is  no  evidence 
that  the  unpaid  income  was  made  unconditionally 
available  to  the  legatees  in  1942  and  1943,  and  thus 
there  was  no  credit,  as  the  term  is  used  in  the  statute. 
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Nor  is  the  undistributed  income  to  be  considered  as 
the  income  in  fact  of  the  legatees  on  the  theory  that 
the  period  of  administration  had  in  fact  ended  in  1942 
and  1943.  The  estate  had  large  amounts  of  unpaid 
liabilities,  administration  had  not  been  unduly  delayed, 
and  the  estate  was  still  in  process  of  administration 
under  California  law. 

(C)  The  distributions  of  corpus  made  in  the  years 
1942  and  1943  are  not,  imder  Section  162  (d)  (1)  of 
the  Code,  to  be  treated  as  distributions  of  income  to 
the  extent  of  the  undistributed  income,  and  thus  de- 
ductible under  Section  162  (c).  Section  162  (d)  (1) 
in  terms  applies  only  to  gifts,  bequests,  and  inheri- 
tances which  are  to  be  paid,  credited,  or  distributed 
at  intervals.  The  bequest  of  the  residuary  estate  in 
this  case  was  not,  under  the  will,  payable  at  intervals, 
but  was  a  lump  sum  legacy  of  the  entire  residue,  and 
thus  outside  the  scope  of  Section  162  (d)  (1).  The 
mere  fact  that  partial  distributions  were  miade  upon 
court  order  from  time  to  time  does  not  convert  the  be- 
quest into  one  which  was  to  be  paid,  credited,  or  dis- 
tributed at  intervals. 

ARGUMENT 

The  taxpayer  is  entitled  to  deduct  only  the  income  distributed 

by  it  in  1942  and  1943 

The  net  income  of  an  estate  during  the  period  of 
administration  or  settlement  is  liable  for  the  same  in- 
come taxes  as  are  imposed  on  individuals  and  the  taxes 
are  to  be  paid  by  the  fiduciary  under  Section  161  of 
the  Internal  Revenue  Code  (Appendix,  infra).  The 
net  income  of  the  estate  is  computed  on  the  same  basis 
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as  the  net  income  of  an  individual,  except  that,  as 
provided  in  Section  162  of  the  Internal  Eevenue  Code, 
certain  additional  deductions  are  allowed  to  the  estate. 

The  only  question  in  this  case  is  whether  the  tax- 
payer estate  is  entitled  under  Section  162  (b),  (c),  or 
(d)  (1)  of  the  Code  (Appendix,  infra)  to  deduct  in 
1942  and  1943,  for  purposes  of  determining  its  tax- 
able net  income,  its  entire  income  for  each  year,  as  it 
contends,  or  whether,  as  the  Tax  Court  held,  the  tax- 
payer is  permitted  by  these  subsections  to  deduct  only 
the  amounts  of  income  actually  distributed  to  the  re- 
siduary legatees  in  1942  and  1943.  The  following  dis- 
cussion will  show  that  the  Tax  Court  correctly  held 
that  Section  162  (b),  (c),  and  (d)  (1)  does  not  author- 
ize deduction  by  the  taxpayer  of  any  income  in  excess 
of  the  amounts  distributed  in  the  taxable  years. 

At  the  outset  it  is  observed  that  the  general  purpose 
underlying  Section  162  is  to  tax,  either  to  the  fiduci- 
ary, the  beneficiaries  or  partly  to  each,  all  of  the  net 
income  of  estates  or  trusts  for  each  year.  If  none  of 
the  net  income  is  paid,  credited,  or  is  currently  dis- 
tributable to  the  beneficiaries,  the  net  income  without 
further  deduction  is  taxable  to  the  fiduciary.  But  he 
is  allowed  credit  for  any  amount,  paid,  credited,  or 
currently  distributable,  to  a  beneficiary  within  that 
year,  and  this  amount  then  becomes  taxable  income 
of  the  beneficiary.  Helvering  v.  Biitterworth,  290 
U.  S.  365;  Freuler  v.  Helvering,  291  U.  S.  35,  41-42. 

A.  Section  162  (b) 

Under  Section  162  (b)  the  income  of  the  estate  for 
its  taxable  year  ^^  which  is  to  be  distributed  currently 
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by  the  fiduciary  to  the  legatees"  may  be  deducted,  but 
the  amount  allowed  as  a  deduction  must  be  included 
in  the  income  of  the  bonofioiftrioc  for  that  year, 
whether  distributed  to  them  or  not.  The  term  ^ in- 
come which  is  to  be  distributed  currently''  includes 
income  for  the  taxable  year  of  the  estate  which  'M)e- 
comes  payable"  to  the  legatees  within  the  year.' 
Thus,  the  estate  may  deduct,  under  this  subsection,  all 
of  its  income  in  1942  and  1943,  as  it  contends,  only  if 
the  income  was  to  be  distributed  currently  or  became 
payable  within  those  years. 

The  testator's  will  itself  contained  no  provision 
directing  that  the  income  received  by  the  estate  dur- 
ing the  period  of  administration  was  to  be  distributed 
currently  to  the  legatees  named  by  him.  (R.  138.) 
On  the  contrary,  the  will  implies  that  distribution  of 
the  income  was  to  be  discretionary  with  the  executors, 
since  they  were  given  com.plete  power  to  deal  with  the 
estate  or  any  part  according  to  their  judgment  and 
discretion  and  without  court  order.  (R.  138.)  Con- 
sequently, the  legatees  had  no  present  enforceable 
right  to  receive  the  income  in  1942  and  1943  under 

^  This  provision  was  added  by  Section  111  (b)  of  the  Revenue 
Act  of  1942  to  the  existing  statute  and  was  explained  in  S.  Rep. 
No.  1631,  77th  Cong.,  2d  Sess.,  p.  71-72  (1942-2  Cum.  Bull.  504, 
559-560),  as  follows: 

'  Your  committee  bill  adds  an  amendment  to  section  162  (b)  of 
the  Code  designed  to  include  in  the  income  of  a  legatee  or  bene- 
ficiary the  income  of  the  estate  or  trust  for  its  taxable  year  which, 
within  such  taxable  year,  becomes  payable  to  the  legatee  or  bene- 
ficiary, even  though  it  then  becomes  payable  as  part  of  an  accumu- 
lation of  income  held  until  the  happening  of  some  event  which 
occurs  Avithin  the  taxable  year.  Such  cases  are  usually  cases 
where  accumulated  income  of  an  estate  is  paid  to  a  residuary 
legatee  upon  termination  of  the  estate  or  where  income  of  a  trust 
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the  terms  of  the  will,  and  to  bring  the  case  within 
Section  162  (b),  it  must  appear  that  they  had  a 
recagnized  present  right  in  those  years  under  the 
local  law  to  obtain  the  income  or  compel  its  distribu- 
tion. See  Section  29.162-2  (b)  of  Treasury  Regula- 
tions 111  (Appendix,  infra).  Cf.  Freuler  v.  Helver- 
ing,  291  TJ.  S.  35,  42.  As  was  stated  in  Plimpton  v. 
Commissioner,  135  F.  2d  482,  485-486  (0.  C.  A.  1st)  : 

*  *  *  The  scheme  of  the  statute  is  to  allow  de- 
ductions to  a  fiduciary  as  to  income  which  he 
is  under  an  absolute  obligation  to  pay  to  a 
beneficiary,  whether  he  has  in  fact  done  so  or 
not,  and  to  tax  such  income  to  the  beneficiary; 
but,  by  a  similar  technique  of  deduction,  not 
to  tax  income  to  a  beneficiary  which  he  is  not 
entitled  to  receive  as  of  right  until  such  income 
has  been  actually  received,  *  *  *  [Italics 
supplied]. 

See  also  Commissioner  v.  Stearns,  65  F.  2d  371,  373 
(C.  C.  A.  2d),  certiorari  denied,  290  U.  S.  670;  Com- 
missioner V.  First  Trust  &  D,  Co,,  118  F.  2d  449,  452 
(C.  C.  A.  2d). 

is  accumulated  for  distribution  upon  the  beneficiary's  reaching  a 
specified  age. 

'  The  question  of  whether  the  income  of  an  estate  or  trust  for  the 
taxable  year  in  which  it  becomes  payable  as  part  of  an  accumula- 
tion is  taxable  on  the  one  hand  to  the  estate  or  trust  or  on  the 
other  hand  to  the  legatee  or  beneficiary  has  been  a  source  of  liti- 
gation in  certain  cases  under  existing  law.  This  amendment  is 
designed  to  clarify  the  law.     *     *     *  ->/ 

The  provision  was  discussed  and  construed  in  Carlisle  v.  Commis- 
sioner, 165  F.  2d  645  (C.  C.  A.  6th).  Cf.  Anderson'' s  Estate  v. 
Commissioner,  126  F.  2d  46  (C.  C.  A.  9th),  certiorari  denied, 
317  U.  S.  653,  and  Commissioner  v.  Bishop  Trust  Co.,  136  F.  2d 
390  (CCA.  9th). 
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The  Tax  Court  held  here  that  under  California 
law,  the  legatees  had  no  present  right  in  1942  and 
1943  to  the  income  of  those  years,  but  merely  a 
potential  right  which,  as  to  the  amounts  not  dis- 
tributed, was  neither  recognized  nor  enforced  in 
those  years.  (R.  152.)  This  holding  is  plainly 
correct. 

"While  under  Section  300  of  the  California  Probate 
Code  (Appendix,  infra)  title  to  a  decedent's  property 
passes  at  death  to  his  devisees  and  legatees,  under  the 
express  terms  of  the  section,  all  the  property  remains 
in  the  possession  of  the  executor,  under  the  control  of 
the  superior  court  for  purposes  of  administration,  and 
is  subject  to  payment  of  the  decedent's  debts  and  ex- 
penses of  administration.  See  Murphy  v.  Farmers' 
etc.  Bank,  131  Cal.  115,  119,  and  Ddbney  v.  Dabney, 
54  Cal.  App.  2d  695,  699.  The  executor  is  under  con- 
trol of  the  court  in  handling  the  property  and  derives 
his  authority  to  act  from  orders  of  the  court.  Estate 
of  Palm,  68  Cal.  App.  2d  204,  212.  A  decree  of  dis- 
tribution serves  to  release  the  property  from  the  ad- 
ministration to  which  it  was  subject  and  to  transfer 
possession  of  the  property  to  the  legatees.  Bates  v. 
Hotvard,  105  Cal.  173,  183.  Cf.  also  Section  1021  of 
the  Probate  Code  (Appendix,  infra),  which  permits 
the  persons  named  in  a  decree  of  final  distribution  to 
recover  their  respective  shares  from  the  executor  on 
the  basis  of  the  order  which  is  conclusive  when  fimal. 

The  mere  fact  that  legal  title  to  what  will  be  the 
residuary  estate  after  administration  is  concluded 
vested  in  the  legatees  in  this  case  is  not  determinative, 
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contrary  to  taxpayer's  argument'  (Br.  29-35),  where 
their  title  is  contingent  upon  an  order  of  distribution. 
See  Dunlop  v.  Commissioner,  165  F.  2d  284,  287 
(C.  C.  A.  8th).  The  question  under  Section  162  (b) 
is  whether  or  not  the  legatees  were  entitled  as  a  matter 
of  right  to  take  possession  of  the  income  in  the  years 
in  which  it  was  received,  because  it  was  to  be  distrib- 
uted currently  to  them.  As  already  shown,  Section 
300  denies  this  right  to  them  until  the  superior  court 
has  ordered  distribution.  Cf .  also  Section  1021  of  the 
Probate  Code.  It  remains  to  consider  the  procedure 
for  distribution. 

Section  1000  of  the  California  Probate  Code  (Ap- 
pendix, infra)  authorizes  the  executor  or  the  legatee 
(at  any  time  after  the  lapse  of  four  months  from  the 
issuance  of  letters  testamentary)  to  petition  the  court 
for  a  distribution  of  any  part  of  the  estate.  Upon 
filing,  the  petition  must  be  set  for  hearing  by  the 
court  and  notice  of  the  petition  must  be  given  as  pro- 
vided in  Section  1200  of  the  Probate  Code  (Appendix, 
infra) ,  that  is,  by  posting  the  notice  at  the  courthouse 
at  least  ten  days  before  the  day  of  hearing  and  by 
mailing  notice  to  the  executors  or  administrator  (when 
they  are  not  the  petitioners),  and  to  all  persons  who 
have  requested  notice  or  who  have  given  notice  of  ap- 
pearance in  the  estate.     The  jurisdiction  of  the  court 

'  G.  C.  M.  22034,  1940-1  Cum.  Bull.  90,  quoted  by  taxpayer  in 
this  connection  (Br.  30-32),  involved  a  set  of  facts  in  which  all  of 
the  income  for  the  year  was  actually  distributed  during  the  year 
pursuant  to  court  order.  The  income  was  held  to  be  "properly 
paid"  to  the  beneficiaries  within  Section  162  (c).  The  ruling  is 
inapplicable  in  the  present  case,  which  involves  only  the  status  of 
undistributed  income. 

785592—48 3 


16 

to  hear  the  petition  and  to  order  distribution  depends 
on  the  giving  of  notice  as  prescribed  by  statute. 
Estate  of  Dam,  126  Cal.  App.  70,  73-76;  LUienkamp 
V.  Superior  Court,  14  Cal.  2d  293,  298,  301.  Any  inter- 
ested person  is  entitled  under  Section  1000  to  appear 
and  resist  the  application  for  distribution.  Dabney  v. 
Dainey,  supra,  p.  701.  Section  1001  (Appendix,  in- 
fra) provides,  that  if,  at  the  hearing,  it  appears 
that  the  estate  is  ^'but  little  indebted,"  that  all  inher- 
itance taxes  have  been  paid  or  that  the  designated 
state  official  has  consented  in  writing  to  the  distribu- 
tion, and  that  the  part  of  the  estate  sought  in  the  peti- 
tion to  be  distributed  may  be  distributed  without  loss 
to  the  creditors,  or  injury  to  the  estate  or  any  interested 
person,  then  the  court  ^^ shall  make  an  order''  of  dis- 
tribution, subject  to  such  bond  as  the  court  may 
designate.^ 

These  statutes  require  the  determination  of  issues 
of  fact  {Estate  of  Hill,  94  Cal.  App.  113,  115),  the 
statutory  facts  must  be  established  hy  the  court's 
findings  (cf.  Estate  of  Dutard,  147  Cal.  253,  255)  and 
only  if  the  prescribed  conditions  have  been  shown  to 
exist,  is  an  order  for  partial  distribution  mandatory 
{Estate  of  Stephenson,  65  Cal.  App.  2d  120,  123).  As 
the  probate  judge  in  charge  of  the  taxpayer  estate 
testified  in  this  case  (R.  122),  the  granting  of  a  peti- 

'■'  Cf.  Sections  1010  cand  1011  of  the  California  Probate  Code 
(Appendix,  infra)  authorizing  the  filino-  of  a  petition  for  a  ratable 
distribution,  after  the  time  for  filing  claims  has  expired  and  all 
uncontested  claims  have  been  paid  or  secured  but  the  estate  cannot 
be  closed  finally,  and  directing,  after  similar  notice,  hearing,  and 
the  finding  of  the  same  facts  as  are  required  by  Section  1001,  the 
entry  of  an  order  for  a  ratable  distribution. 
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tion  for  partial  distribution  entails  the  exercise  of 
judgment  and  discretion,  and  it  was  so  held  in  In  re 
Painter,  115  Cal.  635,  640. 

Under  the  California  statutes,  therefore,  the  residu- 
ary legatees  in  this  case  were  not  entitled  to  an  order 
for  the  current  distribution  of  the  income  of  the 
estate  to  them  as  a  matter  of  right.  They  had  a 
right  to  petition  for  a  distribution  in  1942  and  1943, 
but  until  a  petition  was  filed,  notice  was  given,  a  hear- 
ing was  held,  and  the  facts  set  out  in  the  statute  were 
proved  at  the  hearing,  the  legatees  had  no  present 
right  whatever  to  an  order  of  distribution.  None  of 
the  things  fixed  by  the  statutes  as  prerequisite  condi- 
tions to  the  court's  jurisdiction  or  obligation  to  enter 
orders  of  distribution  were  done  in  this  case  as  to  the 
income  in  excess  of  $181,000  in  1942  and  $96,000  in 
1943.  Because,  as  previously  shown,  the  right  to  dis- 
tribution depended  upon  an  order  for  distribution  by 
the  court,  and  because  no  orders  were  made  or  were 
obtainable  as  a  matter  of  right,  it  necessarily  follows 
that  the  undistributed  income  in  1942  and  1943  was 
not  currently  distributable  in  those  years  by  virtue 
of  California  law  within  the  meaning  of  Section  162 
(b).  See  Estate  of  Cohen  v.  Commissioner,  8  T.  C. 
784,  786 ;  Estate  of  Igoe  v.  Commissioner,  6  T.  C.  639, 
645-646.  See  also  Commissioner  v.  First  Trust  <j&  2>.  Co,, 
118  F.  2d  449,  452  (C.  C.  A.  2d),  where  the  court 
pointed  out  that  income  was  not  currently  distribut- 
able within  the  meaning  of  Section  162  (b),  since  the 
instrument  did  not  impose  a  duty  on  the  fiduciary 
to  make  periodic  distributions  of  current  income  and 
since  the  beneficiaries  under  state  law  could  compel  the 
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distribution  of  income  or  principal  to  them  oyily  after 
an  accounting  by  the  fiduciary  and  decree  rendered 
thereon. 

Administrative  considerations  lend  weight  to  the 
view  that  Congress  intended  to  establish  as  the  test 
of  whether  or  not  income  w^as  to  be  distributed  cur- 
rently within  the  meaning  of  Section  162  (b)  the 
absolute  right  under  state  law  to  a  distribution, 
rather  than  the  mere  right  to  petition  for  an  order  of 
distribution,  and  to  have  such  order  if  the  necessary 
facts  should  be  established  to  the  satisfaction  of  the 
court.  If  the  latter  were  the  test,  the  Commissioner 
in  order  to  determine  whether  Section  162  (1))  ap- 
plied, would  in  each  case  be  required  to  inquire  into 
the  financial  condition  of  the  estate  and  to  decide 
whether  a  Probate  Court  would  have  granted  a  peti- 
tion for  distribution  if  it  had  been  filed,  if  notice  had 
been  given,  if  a  hearing  had  been  held,  and  if  the 
interested  persons  had  or  had  not  objected  to  the  peti- 
tion. Nothing  in  the  language  used  by  Congress  war- 
rants the  imposition  of  this  heavy  administrative 
burden.  Cf .  Plimpton  v.  Commissioner,  135  F.  2d  482, 
486  (C.  C.  A.  1st). 

The  circumstance  that  petitions  for  distribution  of 
the  income  in  question  w^ould  probably  have  been 
granted  by  the  probate  judge  in  the  exercise  of  his 
discretion  (cf.  R.  119-123)  if  they  had  been  made,  if 
notice  had  been  given,  if  a  hearing  had  been  held,  and 
if  the  statutory  facts  had  been  shown  at  the  hearing, 
is  not  controlling.  The  preliminary  steps  required  by 
the  statute  before  distribution  could  be  ordered  w^ere 
not  taken  and  the  income  would  not  become  distribut- 
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able  under  California  law  until  they  were  taken  and 
an  order  was  entered.  The  possibility  that  the  income 
could  have  been  made  currently  distributable  in  1942 
and  1943,  if  the  proper  steps  had  been  taken,  does  not 
suffice  to  show  that  the  income  was  currently  distrib- 
utable. Cf.  Plimpton  v.  Commissioner^  supra,  in 
which  the  court  held  that  income  was  not  currently 
distributable  within  the  statutory  sense  under  an 
instrument  permitting  distribution  in  the  discretion  of 
the  trustees  even  though  as  a  practical  matter  the 
income  was  distributable  currently  to  the  beneficiary 
who  was  also  a  trustee,  since  the  other  trustees  were 
completely  amenable  to  the  will  of  the  beneficiary- 
trustee  as  to  distribution  of  the  income. 

The  taxpayer  argues  (Br.  20-22)  that,  because  the 
Probate  Court  made  findings  in  the  decrees  of  distri- 
bution made  in  1942  and  1943,  which  covered  all  the 
necessary  points  under  Sections  1000  and  1001  of 
the  Probate  Code,  the  court  no  longer  had  any  dis- 
cretion to  exercise  and  orders  for  distribution  of  all 
the  income  in  both  years  would  have  been  mandatory. 
But  this  contention  overlooks  the  fact  that  Section 
1001  requires  that  the  facts  necessary  to  support  an 
order  of  distribution  shall  appear  at  the  hearing  on 
the  petition  as  to  which  the  order  is  made.  Further- 
more, even  if  the  statutory  facts  could  be  taken  as 
already  settled  by  findings  made  on  other  petitions, 
the  court  had  no  jurisdiction  to  make  orders  of  dis- 
tribution of  the  remaining  income  in  1942  and  1943 
because  no  petitions  for  distribution  were  filed,  no 
notices  of  hearing  were  given,  no  opportunity  was 
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given  to  interested  persons  to  object,  and  no  hearings 
were  held,  all  of  which  were  required  by  the  statutes. 
The  argument  (Br.  22-24)  that  the  widow  had  a 
^^  present  right '^  to  distribution  of  the  remaining  in- 
come in  1942  and  1943  because  the  three  children 
received  their  share  of  the  income  in  those  years  has 
no  merit.  The  right  of  the  widow  to  a  distribution 
at  some  time  of  a  share  of  the  income  for  those  years 
in  the  proportion  given  her  by  the  testator  is  not 
disputed,  but  the  question  is  whether  her  share  was 
presently  distributable  in  1942  and  1943.  Since  her 
right  to  current  distribution  depended  on  entry  of 
orders  of  distribution  in  her  favor,  which  were  not 
entered,  it  is  irrelevant  that  orders  had  been  entered 
authorizing  distribution  of  other  amounts  to  other 
legatees.* 

B.  Section  162  (c) 

Section  162  (c)  of  the  Code  authorizes  an  estate 
during  the  period  of  administration  to  deduct  the 
income  of  the  estate  for  its  taxable  year  which  is 
properly  paid  or  credited  during  the  year  to  any 
legatee,  provided  the  amount  allowed  as  a  deduction 
is  included  in  the  legatee's  income.^ 

^  In  view  of  the  express  provisions  in  Section  162  (b)  of  the  Code 
and  Section  29.162-2  (b)  of  Treasury  Regulations  111^  the  Gov- 
ernment has  never  contended,  nor  did  the  Tax  Court  hold,  that 
actual  distribution  of  the  widow's  share  of  the  income  to  her  was 
necessary  for  Section  162  (b)  to  apply.  Thus,  the  taxpayer's 
"third  point"  (Br.  24-28)  seems  to  have  no  relevance,  the  fact 
that  actual  distribution  is  not  required  bj^  Section  162  (b)  being 
admitted. 

^  Section  162  (c)  also  applies  to  income  which  in  the  discretion 
of  the  fiduciary  may  either  be  distributed  to  the  beneficiary  or 
accumulated,  but  this  has  no  relevance  here  since  the  will  was  silent 
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The  taxpayer  estate  has  been  allowed  deductions 
by  the  Tax  Court  for  the  income  paid  to  the  legatees 
in  1942  and  1943  pursuant  to  the  orders  of  distribu- 
tion so  that  the  only  question  here  is  whether  it 
properly  '* credited''  in  1942  and  1943  any  of  the 
unpaid  and  undistributed  income  for  those  years  to 
the  legatee  entitled  to  receive  it  under  the  will.  The 
Tax  Court  held  (R.  152)  that  there  was  no  evidence 
that  the  undistributed  income  of  these  years  was  ^^  prop- 
erly credited"  to  any  of  the  beneficiaries  as  required 
by  statute. 

The  taxpayer  apparently  contends  in  this  Court 
that  the  undistributed  income  was  ^^ credited"  to  the 
widow  because  the  other  legatees,  the  three  children, 
received  their  proportionate  shares  of  the  income  in 
1942  and  1943.  (Br.  22-24,  27-29).  But  the  mere 
fact  that  the  widow  would  have  been  entitled  to  re- 
ceive the  remaining  income  in  1942  and  1943  if  she 
had  petitioned  the  Probate  Court  and  procured  an 
order  for  its  distribution  does  not  establish  that  the 
income  was  credited  to  her  in  those  years.  Income 
is  credited  within  the  meaning  of  Section  162  (c) 
when  it  is  allocated  to,  or  set  aside  for,  the  benefi- 
ciaries in  such  a  way  as  to  be  unconditionally  avail- 
able to  them.  See  Frank's  Trust  of  1931  v.  Commis- 
sioner, 165  P.  2d  992  (C.  C.  A.  3d) ;  Commissioner  v. 
Stearns,  65  P.  2d  371,  373  (C.  C.  A.  2d),  certiorari 
denied,  290  U.  S.  670;  Lynchlurg  Trust  &  S.  Bank 
V.  Commissioner,  68  P.  2d  356,  359  (C.  C.  A.  4th), 
certiorari  denied,  292  U.  S.  640. 

as  to  distribution  or  accumulation  of  the  income  accruing  to  the 
estate  during  administration. 
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Estate  of  Igoe  v.  Commissio7ier%  6  T.  C.  639,  on 
which  taxpayer  relies  here,  involved  entirely  different 
fa<3ts,  as  the  Tax  Court  pointed  out.  (R.  152-153.) 
There  specific  credits  were  made  to  the  accounts  of  the 
beneficiaries  from  which  they  drew  large  amounts  of 
cash,  and  the  facts  warranted  the  finding  that  the 
credits  were  unconditionally  available  to  the  bene- 
ficiaries at  all  times  (p.  647)  and  thus  that  the  amounts 
were  properly  credited  within  Section  162  (c).  Noth- 
ing done  in  the  present  case  is  comparable  to  the  facts 
showing  credits  in  the  Igoe  case. 

The  question  of  whether  a  proper  credit  has  been 
made  is  one  primarily  for  the  Tax  Court  (Frank's 
Trust  of  1931  v.  Commissioner,  supra,  p.  993),  and 
here  the  record  fully  supports  its  conclusion  that  the 
undistributed  income  was  not  properly  credited  to  the 
legatees  in  1942  and  1943.  It  follows  that  the  amount 
of  the  undistributed  income  may  not  be  deducted  by 
the  taxpayer  under  Section  162  (c). 

The  taxpayer  also  argues  briefly  (Br.  44-46)  that 
the  Commissioner  could  have  determined  that  the 
period  of  administration  referred  to  in  Section  162  (c) 
of  the  Code  had  ended  within  the  meaning  of  Section 
29.162-1  (c)  of  Treasury  Regulations  111  (Appendix, 
infra) ,  thus  that  the  residue  would  be  deemed  to  have 
been  distributed,  and  that  all  the  income  would  be  in 
fact  the  income  of  the  residuary  legatees.  The  Com- 
misioner,  however,  did  not  determine  that  the  period 
of  administration  had  ended,  and  the  regulation  cited 
above  does  not  require  it,  since  there  was  no  showing 
here  that  the  ordinary  duties  of  administration  had 
been  performed.    As  the  Tax  Court  pointed  out  (R. 
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151),  the  administration  had  been  in  progress  for  only 
two  years,  the  estate  had  unpaid  liabilities  still  out- 
standing at  the  end  of  1943  in  excess  of  $1,100,000,  and 
the  estate  tax  liability  had  not  at  that  time  been  finally 
determined.  The  existence  of  such  a  large  amount  of 
unpaid  debts  clearly  forbids  the  conclusion  that  ad- 
ministration had  actually  been  completed,  particularly 
where  the  period  of  administration  had  not  been  un- 
reasonably delayed  and  had  not  been  terminated  under 
local  law.  Cf.  Chick  v.  Commissioner  (C.  C.  A.  1st), 
decided  February  27,  1948  (1948  P-H,  par.  72,384)  ; 
Frederick  v.  Commissioner,  145  F.  2d  796  (C.  C.  A. 
5th). 

C.  Section  162  (d)  (1) 

The  taxpayer  argues  (Br.  35-44)  that  the  distribu- 
tions of  corpus  ordered  by  the  Probate  Court  in  the 
years  1942  and  1943  should,  under  Section  162  (d)  (1) 
of  the  Code,  be  deemed  to  be  distributions  of  income 
in  the  amounts  of  the  fair  market  values  of  the  corpus 
distributed,^  and  deductible  as  payments  of  income 

®  The  taxpayer  of  course  could  not  contend  that  the  distributions 
of  the  stocks  and  real  estate  authorized  to  be  distributed  in  kind 
were  in  fact  distributions  of  income.  The  petition  of  the  execu- 
tors filed  November  25,  1942,  prayed  for  authority  to  distribute 
from  corpus  certain  shares  of  stock  (E.  140)  and  the  two  petitions 
on  June  18,  1943,  and  August  4, 1943,  requested  authority  to  make 
a  partial  distribution  of  the  assets  of  the  estate  (R.  141-142) .  This 
is  in  contrast  to  the  petitions  in  1942  and  1943  which  requested 
authority  to  distribute  specific  amounts  from  the  income  of  the 
estate  for  each  year,  and  the  orders  entered  on  the  petitions  which 
authorized  distributions  of  income.  (E.  138-139,  142).  Thus, 
both  the  taxpayer's  executors  and  the  Probate  Court  clearly  identi- 
fied the  distributions  which  were  of  income  and  those  which  were 
from  corpus. 
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under  Section  162  (c).     The  Tax  Court  properly  re- 
jected this  contention.    '(R.  153-157.) 

Section  162  (d)  (1)  was  added  to  the  Code  by  Sec- 
tion 111  (c)  of  the  Revenue  Act  of  1942  and,  by  an 
express  exception,  it  has  no  application  to  gifts  or  be- 
quests which  are  not  directed  to  be  paid,  credited,  or 
distributed  at  intervals.  In  cases  where  the  will  or 
trust  instrument  directs  an  amount  to  be  paid,  cred- 
ited, or  distributed  at  intervals  (e.  g.,  an  annuity),  and 
under  the  terms  of  the  will  or  instrument  the  amount 
may  be  taken  from  ^^ other  than  income''  of  the  estate 
or  trust  (e.  g.,  an  annuity  payable  out  of  income  but 
if  that  is  insufficient,  out  of  corpus),  the  section  pro- 
vides that  the  amount  paid,  credited,  or  to  be  dis- 
tributed currently  during  the  taxable  year  shall  be 
considered  as  made  from  income,  to  the  extent  of  the 
distributable  income  of  the  estate  or  trust  for  the 
year.  The  section  was  explained  in  S.  Rep.  No.  1631, 
77th  Cong.,  2d  Sess.,  p.  72  (1942-2  Cum.  Bull.  504, 
560),  as  follows: 

Section  162  of  the  Code  is  proposed  to  be 
amended  by  the  addition  of  a  new  subsection 
(d),  which  contains  three  paragraphs.  Para- 
graph (1)  is  similar  to  section  162  (d)  as  pro- 
posed to  be  added  by  section  110  of  the  bill 
passed  by  the  House,  but  provides  more  detailed 
rules  for  allocating  income  among  legatees  and 
beneficiaries  in  cases  in  which  amounts  can  be 
paid,  credited,  or  distributed  out  of  other  than 
income. 

Section  162  (d)  (1)  applies  to  all  cases  in 
which  the  executor  or  trustee  can  or  must  (by 
the  terms  of  the  trust  instrument  or  will)  pay 
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the  whole  or  any  part  of  a  gift,  bequest,  devise, 
or  inheritance  out  of  other  than  income,  except 
that  no  income  is  to  be  allocated  under  it  to  a 
legatee,  heir,  or  beneficiary  of  a  lump  sum  gift, 
bequest,  devise,  or  inheritance.  It  applies  in 
all  cases  of  annuities  where  any  deficiency  in 
the  amount  to  be  paid  can  be  made  up  by  a  pay- 
ment out  of  corpus  of  the  trust.  It  also  applies 
in  cases  where  amounts  are  to  be  paid  or  cred- 
ited at  intervals  and  the  executor  or  trustee 
has  discretion  whether  to  pay  or  credit  such 
amounts  out  of  income  or  corpus,  regardless 
of  the  source  (income  or  corpus)  to  which  the 
executor  attributes  such  amount.     *     *     * 

As  the  Tax  Court  pointed  out  (R.  155-156)  the  sub- 
section was  enacted  as  a  complement  to  the  amendment 
to  Section  22  (b)  (3)  of  the  Internal  Revenue  Code 
made  by  Section  111  (a)  of  the  Revenue  Act  of  1942 
(26  U.  S.  C.  1940  ed..  Sec.  22).  Burnet  v.  White- 
house,  283  U.  S.  148,  and  Helvering  v.  Pardee,  290 
U.  S.  365,  had  previously  stated  the  rules  that  recur- 
rent amounts  received  under  a  gift,  bequest,  or  by 
inheritance  as  an  annuity,  where  the  amounts  were  to 
be  paid  at  all  events  whether  or  not  from  income  or 
corpus,  were  not  taxable  income  of  the  beneficiary 
under  Section  22  (b)  (3),  and  were  not  deductible  by 
the  fiduciary  under  Section  162  to  the  extent  of  the 
income  distributed  in  payment  of  such  annuity.  The 
basic  purpose  of  the  1942  amendments  to  Sections 
22  (b)  (3)  and  162  was  to  counteract  the  effect  of 
these  decisions.  S.  Rep.  No.  1631,  supra,  p.  70;  H. 
Rep.  No.  2333,  77th  Cong.,  2d  Sess.,  pp.  66-68  (1942--2 
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Cum.  Bull.  372,  424-425).  See  also  Carlisle  v.  Com- 
missioner, 165  F.  2d  645  (C.  C.  A.  6th). 

The  instant  case  is  not  within  Section  162  (d)  (1), 
as  the  Tax  Court  held  (R.  154-155),  because  the  will 
here  did  not  make  a  bequest  of  an  annuity,  or  of 
amounts  to  be  paid,  credited,  or  distributed  at  inter- 
vals. The  testator  merely  bequeathed  his  residuary 
estate  to  his  wife  and  children,  a  lump  sum  bequest, 
and  this  type  of  bequest  is  specifically  excluded  from 
the  operation  of  Section  162  (d),  as  already  noted. 
Section  29.162-2  (a)  of  Treasury  Regulations  111  (Ap- 
pendix, infra)  so  construes  the  statute  and  the  legis- 
lative history,  referred  to  above,  shows  that  a  legacy 
of  this  type,  having  no  similarity  to  an  annuity,  was 
not  within  the  scope  of  the  amendments.  The  mere 
fact  that  partial  distributions  were  authorized  from 
time  to  time  and  that  distribution  was  not  ordered  to 
be  made  all  at  one  time  does  not  convert  the  bequest 
into  one  which,  under  the  terms  of  the  will,  was  to  be 
distributed  at  intervals,  or  as  an  annuity. 

Nor  do  Sections  1000  and  1010  of  the  California 
Probate  Code  make  the  bequest  one  which  was  payable 
at  intervals,  as  taxpayer  contends.  (Br.  42.)  These 
sections  do  not  purport  to  change  the  character  of  the 
bequest  and  do  not  direct  that  a  lump  sum  bequest 
must  be  distrilnited  periodically  or  at  intervals.  They 
merely  permit  the  filing  of  a  petition  for  distribution 
of  a  legacy,  or  a  part  thereof,  in  certain  circumstances. 

Taxpayer  cites  G.  C.  M.  24702,  1945  Cum.  Bull.  241 
(Br.  38-40),  as  supporting  its  contention.  A  reading 
of  the  memorandum  shows  that  it  does  not.  It  was 
not  concerned  with  Section  162  (d)   (1)  in  any  way. 
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It  ruled  that  an  amount  distributed  by  an  estate  out 
of  its  income  during  the  year  in  which  the  residue  be- 
came payable  was  taxable  income  of  the  residuary 
legatee  and  deductible  by  the  estate  under  Section 
162  (b)  of  the  Code,  as  amended  by  Section  111  (b) 
of  the  Revenue  Act  of  1942.  This  conclusion  was 
based  on  the  1942  amendment  and  its  legislative  his- 
tory (see  fn.  1,  supra),  which  was  intended  to  con- 
travene previous  cases  which  had  treated  such  distri- 
butions as  exempt  from  tax  as  corpus  on  the  theory 
that  when  administration  was  completed,  the  residue 
was  determined,  that  the  residue  included  the  undis- 
tributed income  earned  during  administration,  and 
that  the  residue  consisting  of  both  principal  and  in- 
come was  received  by  the  legatee  as  a  bequest,  exempt 
from  income  tax  under  Section  22  (b)  (3),  (prior  to 
the  1942  amendment).  E.  g.,  Anderson's  Estate  v. 
Commissioner,  126  F.  2d  46  (C.  0.  A.  9th). 

The  ruling  has  no  application  to  the  problem  in  the 
present  case,  which  does  not  involve  income  distributed 
in  the  year  in  which  administration  ends  and  the  resi- 
due becomes  fixed,  and  further,  in  any  case,  as  already 
stated,  the  ruling  does  not  construe  or  apply  Section 
162  (d)   (1). 

Finally,  the  regulations  support  the  Tax  Court's 
holding  that  the  case  at  bar  is  not  covered  by  Section 
162  (d)  (1).  See  Section  29.162-2  (a),  quoted  in  the 
Appendix,  infra.  The  portion  of  the  regulation 
printed  by  taxpayer  (Br.  41-42)  deals  merely  with  the 
method  of  allocating  income  in  cases  to  which  Section 
162  (d)  (1)  applies,  and  it  has  no  bearing  in  a  case 
like  the  present  where  the  section  does  not  apply. 
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CONCLUSION 

The  decision  of  the  Tax  Court  should  be  affirmed. 
Respectfully  submitted. 

Theron  Lamar  Caudle, 
Assistant  Attorney  General. 
Sew  ALL  Key, 
George  A.  Stinson, 
Helen  Goodner, 
Special  Assistants  to  the  Attorney  General. 

April  1948. 


APPENDIX 

California    Probate    Code     (Deering's    California 
Codes,  Annotated,  1944)  : 

§  300.  Title  to  decedent's  estate:  [When  prop- 
erty passes:  Possession  and  control  thereof:  Lia- 
bility for  administration  expenses,  debts  and 
family  allowance].  When  a  person  dies,  the 
title  to  his  property,  real  and  personal,  passes 
to  the  person  to  whom  it  is  devised  or  be- 
queathed by  his  last  will,  or,  in  the  absence  of 
such  disposition,  to  the  persons  who  succeed  to 
his  estate  as  provided  in  Division  II  of  this 
code;  but  all  of  his  property  shall  be  subject  to 
the  possession  of  the  executor  or  administrator 
and  to  the  control  of  the  superior  court  for  the 
purposes  of  administration,  sale  or  other  dis- 
position under  the  provisions  of  Division  III  of 
this  code,  and  shall  be  chargeable  with  the  ex- 
penses of  administering  his  estate,  and  the  pay- 
ment of  his  debts  and  the  allowance  to  the  fam- 
ily, except  as  otherwise  provided  in  this  code. 

§  956.  Closing  administration:  [Payment  of 
legacies:  Distribution:  Debts  unpaid:  Condition 
of  estate].  If  all  of  the  debts  have  been  paid 
by  the  first  order  for  payment,  the  court  must 
direct  the  payment  of  legacies  and  the  distribu- 
tion of  the  estate  among  the  persons  entitled,  as 
provided  in  the  next  chapter;  but  if  there  are 
debts  remaining  unpaid,  or  if,  for  other  reasons, 
the  estate  is  not  in  a  condition  to  be  closed,  the 
administration  may  continue  for  such  time  as 
may  be  reasonable. 

§  1000.  Petition  [by  persofi  entitled:  Hearing: 
Notice:  Persons  entitled  to  oppose].  At  any 
time  after  the  lapse  of  four  months  from  the 
issuing  of  letters  testamentary  or  of  administra- 
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tion,  the  executor  or  administrator,  or  any  heir, 
devisee  or  legatee,  or  the  assignee,  grantee  or 
successor  in  interest  of  any  heir,  devisee  or  lega- 
tee, may  petition  the  court  to  distribute  a  legacy, 
devise  or  share  of  the  estate,  or  any  portion 
thereof,  to  any  person  entitled  thereto,  upon 
such  person  giving  a  bond  as  hereinafter  pro- 
vided. The  clerk  shall  set  the  petition  for  hear- 
ing by  the  court  and  give  notice  thereof  for  the 
period  and  in  the  maimer  required  by  section 
1200  of  this  code.  When  the  petitioner  is  not 
the  executor  or  administrator,  notice  must  be 
given  to  the  executor  or  administrator  by  cita- 
tion. An  executor  or  administrator,  not  peti- 
tioning, or  any  person  interested  in  the  estate 
may  resist  the  application. 

§  1001.  Allowance  of  distributee's  share: 
[Facts  shotvn  at  hearing:  Indebtedness  to  estate: 
Taxes:  Possibility  of  loss  or  injury:  Order  for 
delivery:  Bond  of  recipient^.  If,  at  the  hear- 
ing, it  appears  that  the  estate  is  but  little  in- 
debted and  that  all  inheritance  taxes  payable  in 
said  proceeding  have  been  paid,  or  that  the 
State  Controller,  an  inheritance  tax  attorney,  or 
an  assistant  inheritance  tax  attorney  has  in 
writing  consented  to  said  distribution  and  the 
legacy,  devise  or  share  of  the  estate,  or  any  por- 
tion thereof,  may  be  distributed  to  the  person 
entitled  thereto,  without  loss  to  the  creditors  or 
injury  to  the  estate  or  any  person  interested 
therein,  the  court  shall  make  an  order  requiring 
the  executor  or  administrator  to  deliver  the 
legacy,  devise  or  share  of  the  estate  or  such 
portion  thereof  as  the  court  may  designate,  to 
the  person  entitled  thereto,  upon  receiving  from 
such  person  a  bond  executed  by  him,  and  ])ay- 
able  to  the  executor  or  administrator  in  such 
sum  as  the  court  may  designate,  with  sureties 
to  be  approved  by  the  judge,  and  conditioned 
for  the  payment,  whenever  required,  of  the  pro- 
portion of  the  debts  due  from  the  estate,  not 
exceeding  the  value  or  amount  of  the  legacy  or 
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portion  of  the  estate,  so  ordered  to  be  delivered. 
When  the  time  for  filing  or  presenting  claims 
has  expired,  and  all  uncontested  claims  have 
been  paid  or  are  sufficiently  secured  by  mort- 
gage or  otherwise,  and  the  court  is  satisfied  that 
no  injury  can  result  to  the  estate,  the  court  may 
dispense  with  the  bond. 

§  1010.  Petition:  [Setting  for  hearing:  No- 
tice: Persons  entitled  to  oppose].  When  the 
time  for  filing  or  presenting  claims  has  expired 
and  all  uncontested  claims  have  been  paid,  or 
are  sufficiently  secured  by  mortgage,  or  other- 
wise, but  the  estate  is  not  in  a  condition  to  be 
finally  closed  and  distributed,  the  executor  or 
administrator,  or  any  heir,  devisee  or  legatee,  or 
the  assignee,  grantee  or  successor  in  interest 
of  any  heir,  devisee  or  legatee,  may  petition  the 
court  for  a  ratable  payment  of  the  legacies,  or 
ratable  distribution  of  the  estate,  to  the  heirs, 
devisees  or  legatees,  or  their  assignees,  grantees 
or  successors  in  interest,  or,  where  there  are 
priorities,  to  those  of  the  class  or  classes  having 
priority;  or,  if  the  decedent  was  a  nonresident 
and  left  a  will  which  has  been  duly  proved  or 
allowed  in  the  State  of  his  residence,  and  it  is 
necessary,  in  order  that  the  estate  or  any  part 
thereof  may  be  distributed  according  to  the  will, 
or  it  is  for  the  best  interests  of  the  estate,  that 
any  part  of  the  estate  in  this  State  should  be 
delivered  to  the  executor  or  administrator  in 
the  State  of  the  decedent's  residence,  the  execu- 
tor or  administrator  may  petition  the  court  for 
an  order  authorizing  the  delivery  of  such  por- 
tion of  the  estate  as  the  court  shall  deem  safe 
and  proper  and  for  the  best  interests  of  the 
estate,  to  the  executor  or  administrator  in  the 
State  of  the  decedent's  residence.  The  clerk 
shall  set  the  petition  for  hearing  by  the  court 
and  give  notice  thereof  for  the  period  and  in 
the  manner  required  by  section  1200  of  this 
code.    Any  person  interested  in  the  estate  or 
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any  coexeciitor  or  coadministrator  may  resist 
the  application. 

§  1011.  [Hearing:  Showing  of  essential  facts: 
Order  requiring  distribution^.  If,  at  the  hear- 
ing, it  appears  that  the  allegations  of  the  peti- 
tion are  true,  that  all  inheritance  taxes  payable 
in  said  proceeding  have  been  paid  or  that  the 
State  Controller,  an  inheritance  tax  attorney,  or 
an  assistant  inheritance  tax  attorney,  has  in 
writing  consented  to  said  distribution,  and  that 
no  injury  will  result  to  the  estate  or  any  person 
interested  therein,  the  court  shall  make  an  or- 
der requiring  the  executor  or  administrator  to 
deliver  to  the  heirs,  devisees  or  legatees,  or  to 
their  assignees,  grantees  or  successors  in  inter- 
est, or  to  the  executor  or  administrator  in  the 
State  of  decedent's  residence,  such  portion  of 
the  estate  as  the  court  may  designate. 

§  1021.  Decree  of  distribution:  [Naming  of 
persons  and  shares:  Right  to  recover  shares: 
Conclusiveness  of  decree'].  In  its  decree,  the 
court  must  name  the  persons  and  the  propor- 
tions or  parts  to  which  each  is  entitled,  and  such 
persons  may  demand,  sue  for,  and  recover  their 
respective  shares  from  the  executor  or  admin- 
istrator, or  any  person  having  the  same  in  pos- 
session. Such  order  or  decree,  when  it  becomes 
final,  is  conclusive  as  to  the  rights  of  heirs, 

devisees  and  legatees. 

•x-  ^  *  *  * 

§  1200.  Mode  of  giving  notice  in  certain  in- 
stances: [Posting  of  notice:  Notice  by  mail: 
Proof  of  notice:  Effect  of  finding.']  Upon  the 
filing  *  *  ^  of  a  petition  for  partial  or 
ratable  or  final  distribution,  ^  *  *  ^^^(^  ij^ 
all  cases  in  which  notice  is  required  and  no 
other  time  or  method  is  prescribed  by  law  or 
by  court  or  judge,  the  clerk  shall  set  the  same 
for  hearing  by  the  court  and  shall  give  notice 
of  the  petition  or  application  or  report  or  ac- 
count by  causing  a  notice  to  be  posted  at  the 
courthouse  of  the  county  where  the  proceedings 
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are  pending,  at  least  ten  days  before  the  day  of 
hearing,  giving  the  name  of  the  estate,  the  name 
of  the  petitioner  and  the  nature  of  the  applica- 
tion, referring  to  the  petition  for  further  par- 
ticulars, and  notifying  all  persons  interested 
to  appear  at  the  time  and  place  mentioned  in 
the  notice  and  show  cause,  if  any  they  have, 
why  the  order  should  not  be  made. 

Notice  hy  mail.  At  least  ten  days  before  the 
time  set  for  the  hearing  of  such  petition,  ac- 
count or  report,  the  petitioner  or  person  filing 
the  account  or  desiring  the  confirmation  of  a 
report  of  appraisers  must  cause  notice  thereof 
to  be  mailed  to  the  executor  or  administrator, 
when  he  is  not  the  petitioner,  to  any  coexecutor 
or  coadministrator  not  petitioning,  and  to  all 
persons  (or  to  their  attorneys,  if  they  have 
appeared  by  attorney),  who  have  requested  no- 
tice or  who  have  given  notice  of  appearance  in 
the  estate  in  person  or  by  attorney,  as  heir, 
devisee,  legatee  or  creditor,  or  as  otherwise  in- 
terested, addressed  to  them  at  their  respective 
post-office  addresses  given  in  their  requests  for 
special  notice,  if  any,  otherwise  at  their  respec- 
tive offices  or  places  of  residence,  if  known,  and 
if  not,  at  the  county  seat  of  the  county  where 
the  proceedings  are  pending,  or  to.  be  personally 
served  upon  such  persons. 

[Proof  of  notice:  Effect  of  finding,]  Proof 
of  the  giving  of  notice  must  be  made  at  the  hear- 
ing ;  and  if  it  appears  to  the  satisfaction  of  the 
court  that  said  notice  has  been  regularly  given, 
the  court  shall  so  find  in  its  order,  and  such 
order,  when  it  becomes  final,  shall  be  conclusive 
upon  all  persons. 

Internal  Revenue  Code : 

Sec.  161.  Imposition  of  tax. 

(a)  Application  of  Tax, — The  taxes  imposed 
by  this  chapter  upon  individuals  shall  apply  to 
the  income  of  estates  or  of  any  kind  of  property 
held  in  trust,  including — 
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(1)  Income  accumulated  in  trust  for  the  ben- 
efit of  unborn  or  unascertained  persons  or  per- 
sons with  contingent  interests,  and  income  ac- 
cumulated or  held  for  future  distrilmtion  under 
the  terms  of  the  will  or  trust ; 

(2)  Income  which  is  to  l)e  distributed  cur- 
rently by  the  fiduciary  to  the  ])eneficiaries,  and 
income  collected  by  a  guardian  of  an  infant 
which  is  to  be  held  or  distri))uted  as  the  court 
may  direct; 

(3)  Income  received  by  estates  of  deceased 
persons  during  the  period  of  administration  or 
settlement  of  the  estate ;  and 

(4)  Income  which,  in  the  discretion  of  the 
fiduciary,  may  be  either  distributed  to  the  ben- 
eficiaries or  accumulated. 

(b)  Computation  and  Payment. — The  tax 
shall  be  computed  upon  the  net  income  of  the 
estate  or  trust,  and  shall  be  paid  by  the  fiduci- 
ary, except  as  provided  in  section  166  (relating 
to  revocable  trusts)  and  section  167  (relating  to 
income  for  benefit  of  the  grantor). 

■X-  *  *  -x-  * 

(26  U.  S.  C.  1940  ed.,  Sec.  161) 

Sec.  162.  Net  income. 

The  net  income  of  the  estate  or  trust  shall  be 
computed  in  the  same  manner  and  on  the  same 
l)asis  as  in  the  case  of  an  individual,  except 
that — 

*  *  *  ^f-  * 

(b)  [as  amended  by  Section  111  (b).  Revenue 
Act  of  1942,  c.  619,  56  Stat.  798] :  There  shall 
l)e  allowed  as  an  additional  deduction  in  comput- 
ing the  net  income  of  the  estate  or  trust  the 
amount  of  the  income  of  the  estate  or  trust  for 
its  taxable  year  w^hich  is  to  ))e  distributed  cur- 
rently by  the  fiduciary  to  the  legatees,  heirs,  or 
l)eneficiaries,  but  the  amount  so  allowed  as  a 
deduction  shall  be  included  in  computing  the  net 
income  of  the  legatees,  heirs,  or  beneficiaries 
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whether  distributed  to  them  or  not.  As  used 
in  this  subsection,  income  which  is  to  be  dis- 
tributed currently'  includes  income  for  the  tax- 
able year  of  the  estate  or  trust  which,  within 
the  taxable  year,  becomes  payable  to  the  legatee, 
heir,  or  beneficiary.  Any  amount  allowed  as  a 
deduction  under  this  paragraph  shall  not  be  al- 
lowed as  a  deduction  under  subsection  (c)  of 
this  section  in  the  same  or  any  succeeding  tax- 
able year; 

(c)  In  the  case  of  income  received  by  estates 
of  deceased  persons  during  the  period  of  admin- 
istration or  settlement  of  the  estate,  and  in  the 
case  of  income  which,  in  the  discretion  of  the 
fiduciary,  may  be  either  distributed  to  the  ben- 
eficiary or  accumulated,  there  shall  be  allowed 
as  an  additional  deduction  in  computing  the  net 
income  of  the  estate  or  trust  the  amount  of  the 
income  of  the  estate  or  trust  for  its  taxable  year, 
which  is  properly  paid  or  credited  during  such 
year  to  any  legatee,  heir,  or  beneficiary,  but  the 
amount  so  allowed  as  a  deduction  shall  be  in- 
cluded in  computing  the  net  income  of  the  leg- 
atee, heir,  or  beneficiary; 

(d)  [as  added  by  Section  111  (c).  Revenue 
Act  of  1942,  c.  619,  56  Stat.  798]  Rules  for 
Application  of  Subsections  (b)  and  (c). — For 
the  purposes  of  subsections  (b)  and  (c) — 

(1)  Amounts  Distrihutahle  Out  of  Income  or 
Corpus. — In  cases  where  the  amount  paid,  cred- 
ited, or  to  be  distributed  can  be  paid,  credited, 
or  distributed  out  of  other  than  income,  the 
amount  paid,  credited,  or  to  be  distributed  (ex- 
cept under  a  gift,  bequest,  devise,  or  inheritance 
not  to  be  paid,  credited,  or  distributed  at  inter- 
vals) during  the  taxable  year  of  the  estate  or 
trust  shall  be  considered  as  income  of  the  estate 
or  trust  which  is  paid,  credited,  or  to  be  dis- 
tributed if  the  aggregate  of  such  amounts  so 
paid,  credited,  or  to  be  distributed  does  not  ex- 
ceed the  distributable  income  of  the  estate  or 
trust  for  its  taxable  year.     If  the  aggregate  of 
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such  amounts  so  paid,  credited,  or  to  be  distrib- 
uted during  the  taxable  year  of  the  estate  or 
trust  in  such  cases  exceeds  the  distributable  in- 
come of  the  estate  or  trust  for  its  taxable  year, 
the  amount  so  paid,  credited,  or  to  l)e  distrib- 
uted to  any  legatee,  heir,  or  l^eneficiary  shall  be 
considered  income  of  the  estate  or  trust  for  its 
taxable  year  which  is  paid,  credited,  or  to  be 
distributed  in  an  amount  which  l:)ears  the  same 
ratio  to  the  amount  of  such  distrilmtable  in- 
come as  the  amount  so  paid,  credited,  or  to  be 
distributed  to  the  legatee,  heir,  or  beneficiary 
bears  to  the  aggregate  of  such  amounts  so  paid, 
credited,  or  to  be  distributed  to  legatees,  heirs, 
and  beneficiaries  for  the  taxable  year  of  the 
estate  or  trust.  For  the  purposes  of  this  para- 
graph ^^distributable  income"  means  either  (A) 
the  net  income  of  the  estate  or  trust  computed 
with  the  deductions  allowed  under  subsections 
(b)  and  (c)  in  cases  to  which  this  paragraph 
does  not  apply,  or  (B)  the  income  of  the  estate 
or  trust  minus  the  deductions  provided  in  sub- 
sections (b)  and  (c)  in  cases  to  which  this  para- 
graph does  not  apply,  whichever  is  the  greater. 
In  computing  such  distributal^le  income  the  de- 
ductions under  subsections  (b)  and  (c)  shall  be 
determined  without  the  application  of  para- 
graph (2). 

^  *  *  *  * 

(26  U.  S.  C.  1940  ed.,  Sec.  162.) 

Treasury  Regulations  111,  promulgated  under  the 
Internal  Revenue  Code: 

Sec.     29.162-1.  Income     of     estates     and 

TRUSTS. — 

***** 

From  the  gross  income  of  the  estate  or  trust 
there  are  also  deductible  (either  in  lieu  of^  or  in 
addition  to,  the  deductions  referred  to  in  the 
preceding  paragraph  of  this  section)  the  fol- 
lowing : 

*  *  »  *  * 
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(b)  Any  income  of  the  estate  or  trust  for 
its  taxable  year  which  is  to  be  distributed  cur- 
rently by  the  fiduciary  to  a  legatee,  heir,  or 
beneficiary,  whether  or  not  such  income  is 
actually  distributed.  For  this  purpose,  it  is 
provided  in  section  162  (b)  that  ^  income  which 
is  to  be  distributed  currently''  includes  income 
of  the  estate  or  trust  which,  within  the  taxable 
year,  becomes  payable  to  the  legatee,  heir,  or 
beneficiary. 

(c)  Any  income  of  the  estate  of  a  deceased 
person  for  its  taxable  year  which  is  properly 
paid  or  credited  during  such  year  to  a  legatee  or 
heir,  and  any  income  either  of  such  an  estate  or 
of  a  trust  for  its  taxable  year  which  is  similarly 
paid  or  credited  during  that  year  to  a  legatee, 
heir,  or  beneficiary  if  there  was  vested  in  the 
fiduciary  a  discretion  either  to  distribute  or  to 

accumulate  such  income. 

*  *  *  *  * 

The  income  of  an  estate  of  a  deceased  person, 
as  dealt  with  in  the  Internal  Revenue  Code,  is 
therein  described  as  received  by  the  estate  dur- 
ing the  period  of  administration  or  settlement 
thereof.  The  period  of  administration  or  settle- 
ment of  the  estate  is  the  period  required  by  the 
executor  or  administrator  to  perform  the  ordi- 
nary duties  pertaining  to  administration,  in  par- 
ticular the  collection  of  assets  and  the  payment 
of  debts  and  legacies.  It  is  the  time  actually 
required  for  this  purpose,  whether  longer  or 
shorter  than  the  period  specified  in  the  local 
statute  for  the  settlement  of  estates.     *     *     * 

*  *  *  *  * 

Sec.  29.162-2.  Allocation  of  estate  and 
trust  income  to  legatees  and  beneficiaries. — 
(a)  Allocation  among  annuitants. — Section 
162  (d)  (1)  applies  to  all  cases  in  which  the 
executor  or  trustee  can  or  must  (for  example, 
by  the  terms  of  the  trust  instrument  or  will) 
pay  the  whole  or  any  part  of  a  gift,  bequest, 
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devise,  or  inheritance  out  of  other  than  income, 
except  that  no  income  is  to  be  allocated  under  it 
to  a  legatee,  heir,  or  beneficiary  of  a  lump  sum 
gift,  bequest,  devise,  or  inheritance.  It  applies 
in  all  cases  of  annuities  where  any  deficiency  in 
the  amount  to  be  paid  can  be  made  up  by  a 
payment  out  of  corpus  of  the  trust.  It  also  ap- 
plies in  cases  where  amounts  are  to  be  paid  or 
credited  at  intervals  and  the  executor  or  trustee 
has  discretion  whether  to  pay  or  credit  such 
amounts  out  of  income  or  corpus,  regardless  of 
the  source  (income  or  corpus)  to  which  the  ex- 
ecutor or  trustee  attributes  such  amoimt.  *  *  * 
^f-  *  *  *  * 

(b)  Allocation  among  income  heneficiaries 
and  legatees. — *  *  *  As  used  in  section  162, 
the  term  ^ income  which  becomes  payable' '  means 
income  to  which  the  legatee,  heir,  or  beneficiary 
has  a  present  right,  whether  or  not  such  income 
is  actually  paid.  Such  right  may  be  derived  from 
the  directions  in  the  trust  instrument  or  will 
to  make  distributions  of  income  at  a  certain 
date,  or  from  the  exercise  of  the  fiduciary's  dis- 
cretion to  distribute  income,  or  from  a  recog- 
nized present  right  under  the  local  law  to  obtain 
income  or  compel  a  distribution  of  income.  In- 
come is  not  considered  to  become  payable  within 
a  taxable  3^ear  where  during  the  entire  taxable 
year  there  is  only  a  future  right  to  such  income. 
For  example,  under  valid  terms  of  a  trust  in- 
strument, income  received  by  a  trust  during  its 
taxable  year  is  to  be  accumulated  until  the 
twenty-first  birthday  of  the  beneficiary  (or  his 
prior  death),  at  which  time  the  accumulated  in- 
come is  to  be  distributed  to  the  beneficiary  (or 
his  estate,  as  the  case  may  be).  In  such  case, 
the  income  of  the  trust  received  in  any  taxable 
year  prior  to  the  taxable  year  of  the  trust  in 
which  the  date  of  distribution  occurs  (the  bene- 
ficiary's twenty-first  birthday  or  his  prior 
death)   is  not  income  which  becomes  payable 
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within  such  prior  taxable  year  but  is  income 
which  becomes  payable  in  the  taxable  year  of 
the  trust  in  which  the  date  of  distribution  oc- 
curs. In  any  case,  income  becomes  payable  at 
a  date  not  later  than  the  date  it  is  actually  paid 
for  the  use  of  the  distributee. 

•3^  *  *  *  * 


U.  S.  GOVERNMENT  PRINTING  OFFICE:  1948 


No.  11,795 


IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Estate  of  Isadore  Zellerbach,  Deceased, 

J.    David    Zellerbach    and    Harold    L. 

Zellerbach,  Executors, 

Appellant, 

vs. 

Commissioner  of  Internal  Revenue, 

Appellee, 


> 


APPELLANT'S  REPLY  BRIEF. 


Philip  S.  Ehrlich, 
Albert  A.  Axelrod, 

2002  Russ  Building,  San  Francisco  4, 

Attorneys  for  Appellant. 


MAY  1 9  13im 


Subject  Index 

Page 

Restatement  of  question  presented 1 

Reply  to   respondent's   argument   with  respect   to   Section 
162(b)  of  the  Internal  Revenue  Code 2 

Reply  to   respondent's   argument   with   respect  to   Section 
162(c)  of  the  Internal  Revenue  Code 10 

Reply  to   respondent's  argument  with  respect  to   Section 
162(d)  (1)  of  the  Internal  Revenue  Code 12 

Conclusion  14 


Table  of  Authorities  Cited 


Cases  Pages 

Carlisle  v.  Commissioner,  165  Fed.  (2d)  645 8,  9, 12 

Estate  of  Igoe  v.  Commissioner,  6  T.  C.  639 11 

Henry  S.  Stephenson,  deceased,  65  Cal.  App.  (2d)  120 2 

William  C.  Chick  v.  Commissioner,  7  T.  C.  1414 7, 12 

Statutes 

California  Probate  Code,  Section  1001 11 

Internal  Revenue  Code : 

Section  162  7 

Section  162(b)   2, 8 

Section  162(c)    2,  7, 10, 15 

Section  162(d)   12 

Section  162(d)  (1)   2, 11, 12, 15 

Reflations 

Treasury  Regulations  111  : 

Section  29.162-l(c)    12 

Section  29.162-2(b)   4 


No.  11,795 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Estate  of  Isadore  Zellerbaoh,  Deceased, 

J.    David    Zellerbach    and    Harold    L. 

Zellerbach,  Executors, 

Appellant, 
vs. 

Commissioner  of  Internal  Revenue, 

Appellee. 


y 


APPELLANT'S  REPLY  BRIEF. 


RESTATEMENT  OF  QUESTION  PRESENTED. 

Counsel  for  appellee  (hereinafter  referred  to  as 
respondent)  on  page  2  of  their  brief,  state  the  ques- 
tion presented  as  follows: 

^^  Whether,  in  determining  its  taxable  net  in- 
come for  1942  and  1943,  the  taxpayer  estate  is 
entitled,  under  Section  162(b),  (c),  or  (d)(1)  of 
the  Internal  Revenue  Code,  to  deduct,  in  addi- 
tion to  the  income  distributed  to  the  legatees 
under  the  decedent's  will,  all  of  the  remaining 
income  in  each  year,  although  such  income  was 
not  distributed,  was  not  to  be  distributed  cur- 
rently, and  was  not  credited,  to  the  legatees  in 
those  years." 


This  is  not,  in  our  opinion,  a  correct  statement  of 
the  question,  and  the  following  more  correctly  ex- 
presses it: 

Whether  in  determining  its  taxable  net  income  for 
1942  and  1943,  the  taxpayer's  estate  is  entitled,  under 
Section  162(b),  (c)  or  (d)(1)  of  the  Internal  Reve- 
nue Code,  to  deduct,  in  addition  to  the  income  dis- 
tributed to  legatees  under  decedent's  will,  all  of  the 
remaining  income  in  each  year  although  such  income 
was  not  distributed,  where  (1)  the  legatee  who  was 
entitled  to  such  income  or  the  executors  could  have 
petitioned  to  the  Probate  Court  for  a  distribution  of 
such,  and  said  legatee  reported  such  income  in  her 
income  tax  returns  as  having  been  received  by  her  and 
paid  the  tax  thereon,  and  accordingly,  whether  said 
legatee  in  1942  and  1943  had  a  present  right  to  such 
income,  and  further  (2)  whether  the  ordinary  duties 
pertaining  to  the  administration  had  been  completed 
and  it  was  deemed  that  the  estate  had  been  distributed 
and  the  income  taxable  to  the  legatees,  and  (3) 
whether  under  Section  162(d)(1)  of  the  Internal 
Revenue  Code  a  distribution  of  corpus  in  a  year  in 
which  the  estate  had  distributable  income  is  taxable 
to  the  legatees  to  the  extent  of  the  distributable  in- 
come. 


REPLY  TO  RESPONDENT'S  ARGUMENT  WITH  RESPECT  TO 
SECTION  162(b)  OF  THE  INTERNAL  REVENUE  CODE. 

In  Part  A  of  the  appellee's  summary  of  argument 
(Respondent's  Brief,  page  9)  counsel  for  appellee 
states : 


^^  Although  the  legatees  had  the  right  to  petition 
the  Probate  Court  for  distribution  of  the  income 
and,  if  the  statutory  procedure  for  notice  and 
hearing  was  complied  with  and  if  the  facts  re- 
quired by  the  California  statutes  were  made  to 
appear  at  the  hearing,  to  have  orders  made  in 
their  favor,  nevertheless,  the  entry  of  orders  for 
distribution  was  not  available  as  a  matter  of 
right  but  depended  on  the  precedent  statutory 
steps.  These  steps  were  not  taken  in  1942  and 
1943.  It  follows  that  the  undistributed  income 
was  not  currently  distributable  in  those  years." 

In  answer  to  this  argument  we  call  attention  to  the 
authorities  which  we  cited  on  pages  17  to  19  of  appel- 
lant's opening  brief  interpreting  the  relevant  provi- 
sions of  the  California  Probate  Code,  and  in  particu- 
lar to  the  case  of  Henry  S,  Stephenson,  deceased,  65 
Cal.  App.  (2d)  120,  wherein  the    Court  stated: 

^^The  Probate  Code  clearly  gives  power  to  the 
court  to  order  a  partial  distribution  of  an  estate 
and,  given  the  prescribed  conditions,  it  is  made 
mandatory  upon  the  court  to  make  the  order.'' 

As  we  also  pointed  out  on  pages  21  to  24  of  our 
opening  brief,  all  the  prescribed  conditions  had  been 
met  and  there  was  no  discretion  left  for  the  Probate 
Court  to  exercise.  If  a  formal  petition  had  been  filed 
either  by  the  executors  or  Jennie  B.  Zellerbach,  the 
widow  and  a  residuary  legatee,  to  distribute  the  re- 
maining undistributed  income  for  each  of  the  years 
1942  and  1943,  the  Court  would  have  distributed  it 
and  could  not  have  legally  done  otherwise. 


Under  such  state  of  facts,  the  respondent's  conclu- 
sion that  '^It  follows  that  the  undistributed  income 
was  not  currently  distributable  in  those  years"  is  not 
sound,  particularly  in  view  of  the  Commissioner's 
own  regulations.  Section  29.162-2  (b),  which  provides 
as  follows: 

*^As  used  in  Section  162,  the  term  ^income 
which  becomes  payable'  means  income  to  which 
the  legatee,  heir,  or  beneficiary  has  a  present 
right,  whether  or  not  such  income  is  actually  paid. 
Such  right  may  be  derived  from  the  directions  in 
the  trust  instrument  or  will  to  make  distributions 
of  income  at  a  certain  date,  or  from  the  exercise 
of  the  fiduciary's  discretion  to  distribute  income, 
or  from  a  recognized  present  right  under  the 
local  law  to  obtain  income  or  compel  a  distribu- 
tion of  income." 

Nowhere  does  counsel  for  the  respondent  discuss 
the  above  regulations  and  point  out  wherein  it  does 
not  apply  to  the  facts  in  the  instant  case. 

Counsel  states  on  page  17  of  their  brief  that 

*^  Because  *  *  *  the  right  to  distribution  de- 
pended upon  an  order  for  distribution  by  the 
court,  and  because  no  orders  were  made  or  ob- 
tainable as  a  matter  of  right,  it  necessarily  follows 
that  the  undistributed  income  in  1942  and  1943 
was  not  currently  distributable  in  those  years  by 
virtue  of  California  law  within  the  meaning  of 
Section  162(b). 
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and  on  page  20  of  their  brief : 

^^The  argument  (Br.  22-24)  that  a  widow  had  a 
^present  right'  to  distribution  of  the  remaining 


income  in  1942  and  1943  because  the  three  chil- 
dren received  their  share  of  the  income  in  those 
years  has  no  merit." 

In  footnote  4  on  page  20,  counsel  for  respondent 
states  further: 

^^In  view  of  the  express  provisions  in  Section 
162(b)  of  the  Code  and  Section  29.162-2  (b)  of 
Treasury  Regulations  111,  the  Government  has 
never  contended,  nor  did  the  Tax  Court  hold,  that 
actual  distribution  of  the  widow's  share  of  the 
income  to  her  was  necessary  for  Section  162(b) 
to  apply.  Thus,  the  taxpayer's  ^ third  point'  (Br. 
24-28)  seems  to  have  no  relevance,  the  fact  that 
actual  distribution  is  not  required  by  Section 
162(b)  being  admitted. 
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Since  counsel  concedes  that  alctual  distribution  is 
not  required,  we  submit  that  the  rest  of  their  conten- 
tions are  without  merit.  The  regulation  above  quoted 
states  that  the  ^^ present  right"  as  used  therein  may 
be  derived  from  any  one  or  more  of  the  following 
three  propositions: 

(1)  Directions  in  the  will  to  make  distributions  of 
income  at  a  certain  date; 

(2)  The  exercise  of  the  fiduciary's  (executor's) 
discretion  to  distribute  income ;  and 

(3)  A  recognized  present  right  under  the  local 
law  to  obtain  income  or  compel  a  distribution  of  in- 
come. 

In  answer  to  points  1  and  2  we  call  attention  to 
the  following  language  on  page  12  of  respondent's 
brief,  wherein  they  state: 


^^Tlie  testator's  will  itself  contained  no  pro- 
vision directing  that  the  income  received  by  the 
estate  during  the  period  of  administration  was 
to  be  distributed  currently  to  the  legatees  named 
by  him.  (R.  138.)  On  the  contrary,  the  will  im- 
plies that  distriiutioyi  of  the  income  was  to  he 
discretionary  with  the  executors,  since  they  were 
given  complete  power  to  deal  with  the  estate  or 
a/ny  part  according  to  their  judgment  and  discre- 
tion and  without  court  order/'  (Italics  ours.) 

It  is  obvious  from  the  record  that  the  executors  had 
a  discretion,  otherwise  they  could  not  have  arbitrarily 
petitioned  for  distribution  of  one-sixth  of  the  income 
to.  each  of  the  children  while  not  petitioning  for  any 
distribution  of  the  income  to  the  widow,  yet  at  the 
same  time  petitioning  for  a  distribution  of  a  consid- 
erable amount  of  corpus,  which  distribution  of  corpus 
was  on  a  proportionate  basis  with  the  widow  included 
in  such  distribution.  (Tr.  pp.  62-65,  68-72,  93-97,  87- 
89,  80-84.) 

The  third  point,  namely,  a  recognized  present  right 
under  the  local  law  to  obtain  income  or  compel  a 
distribution  of  income  we  have  discussed  at  length  at 
pages  12  to  24  of  our  opening  brief,  and  for  that 
reason  we  do  not  repeat  any  of  said  argument  herein. 

Finally,  counsel  for  the  respondent  states  on  page 
20  of  their  brief  as  follows : 

^^The  argument  (Br.  22-24)  that  the  widow  had 
a  ^present  right'  to  distribution  of  the  remaining 
income  in  1942  and  1943  because  the  three  chil- 
dren received  their  share  of  the  income  in  those 


years  has  no  merit.  The  right  of  the  widow  to 
the  distribution  at  some  time  of  a  share  of  the 
income  for  those  years  in  the  proportion  given 
her  by  the  testator  is  not  disputed,  but  the  ques- 
tion is  whether  her  share  was  presently  distrib- 
utable in  1942  and  1943.  Since  her  right  to  cur- 
rent distribution  depended  on  entry  of  orders  of 
distribution  in  her  favor,  which  were  not  en- 
tered, it  is  irrelevant  that  orders  had  been  en- 
tered authorizing  distribution  of  other  amounts 
to  other  legatees." 

We  submit  that  if  the  respondent's  theory  is 
adopted,  namely,  that  it  is  necessary  to  obtain  orders 
from  the  Probate  Court,  under  the  circumstances 
herein  presented,  before  an  estate  may  claim  a  de- 
duction for  income  which,  in  the  discretion  of  the 
fiduciary,  may  be  either  distributed  to  the  beneficiary 
or  accumulated  (Sec.  162(c)),  then  the  provisions  of 
Section  162  of  the  Internal  Revenue  Code  may  en- 
tirely be  circumvented  by  the  mere  device  of  not 
applying  for  decrees  of  distribution  of  income  and 
merely  applying  for  distribution  of  the  corpus  which 
in  the  case  of  large  taxpayers  may  be  very  advan- 
tageous taxwise.  We  further  submit  that  our  theory 
correctly  expresses  the  interest  of  Congress  in  enact- 
ing the  provisions  of  Section  162  of  the  Internal 
Revenue  Code.  In  this  connection  we  call  attention 
to  the  comparatively  recent  case  of  William  C,  Chick 
V.  Commissioner,  7  T.  C.  1414,  wherein  the  executors 
had  not  distributed  the  estate  and  the  Commissioner 
had  ruled  that  the  administration  of  the  estate  had 
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been  unduly  prolonged,  that  the  estate  was  no  longer 
in  the  process  of  administration,  and  taxed  the  income 
to  the  beneficiaries  of  the  estate  under  Section  162(b), 
notwithstanding  that  there  had  not  been  any  decrees 
of  distribution.  The  Tax  Court  upheld  the  Commis- 
sioner, and  we  call  attention  to  the  following  language 
appearing  on  pages  1421  and  1422  of  the  opinion : 

^^As  we  understand  petitioners'  argument,  it  is 
that  only  the  probate  courts  of  the  State  of  Mas- 
sachusetts can  determine  when  an  administra- 
tion is  closed  in  the  State  of  Massachusetts,  and 
that  it  naturally  follows  that  as  long  as  such  ad- 
ministration is  not  closed  the  estate  must  be  con- 
sidered 'in  process  of  administration,'  and  the 
income  of  the  estate  must  be  taxed  under  the 
Federal  statute  to  the  estate  and  not  as  the  in- 
come of  the  testamentary  trust  provided  in  de- 
cedent's will.  If  petitioners'  position  is  correct, 
then  it  seems  to  follow  that  an  administration  can 
be  prolonged  indefinitely  in  the  state  courts  and 
long  after  any  need  for  it  exists,  and  the  income 
of  the  estate  be  still  taxable  to  it  as  a  separate 
entity  and  not  to  any  testamentary  trust  provided 
in  the  will.  Our  Court  has  not  subscribed  to  that 
doctrine  and  in  several  cases  we  have  given  ap- 
proval to  the  part  of  Regulations  103  which  is 
printed  in  the  margin. 
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In  conclusion,  we  call  attention  to  the  language 
appearing  in  the  case  of  Carlisle  v.  Commissioner^  165 
Fed.  (2d)  645,  648,  (cited  by  respondent  in  connec- 
tion with  Section  162(d)(1)),  wherein  the  Commis- 
sioner taxed  the  beneficiaries  of  a  will  with  income 


as  having  been  received  in  1942  although  no  formal 
order  was  made  until  1943,  which  language  is  as  fol- 
lows: 

^^It  is  quite  true  that  authority  from  the  Pro- 
bate Court  for  the  October  1942  distribution  was 
neither  applied  for  nor  allowed  until  January, 
1943,  but  the  tax  court  was  not  in  error  in  view- 
ing the  proceedings  as  mere  formalization  of 
authority  exercised  in  1942." 

(The  facts  are  set  forth  in  detail  in  the  opinion  of 
the  Tax  Court  reported  in  8  T.C.  563,  564.) 

We  submit  that  these  cases  definitely  show  the  fal- 
lacy of  the  respondent's  contention  that  it  is  necessary 
to  obtain  formal  orders  of  the  Probate  Court  before 
income  may  be  taxed  to  a  beneficiary.  The  Commis- 
sioner certainly  has  taken  contrary  positions  in  the 
Carlisle  case,  supra,  and  the  instant  case.  The  tax- 
payer in  the  Carlisle  case  was  contending  that  since 
no  order  was  obtained  in  1942,  the  income  was  not 
distributed  in  that  year,  to  which  contention  the  Com- 
missioner replied  that  orders  were  not  necessary,  and 
both  the  Tax  Court  and  the  Circuit  Court  upheld  him. 
In  the  instant  case  the  Commissioner  states  that  or- 
ders are  necessary  before  income  may  be  deemed 
distributable  in  a  particular  year,  to  which  contention 
we  say  that  neither  the  Code  nor  the  regulations 
require  a  formal  order  and  that  under  the  statement 
of  the  Court  the  Tax  Court  should  have  determined 
that  the  estate  was  entitled  to  a  deduction  for  all  the 
income  in  both  1942  and  1943. 
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REPLY  TO  RESPONDENT'S  ARGUMENT  WITH  RESPECT  TO 
SECTION  162(c)  OF  THE  INTERNAL  REVENUE  CODE. 

On  page  9  of  respondent's  brief,  counsel  for  re- 
spondent state  as  follows: 

^^The  undistributed  income  for  1942  and  1943 
may  not  be  deducted  by  the  taxpayer  under  Sec- 
tion 162(c)  of  the  Code,  because  it  was  not  prop- 
erly credited  in  those  years  to  the  legatees  en- 
titled to  receive  it  under  the  testator's  will.  There 
is  no  evidence  that  the  unpaid  income  was  made 
unconditionally  available  to  the  legatees  in  1942 
and  1943,  and  thus  there  was  no  credit,  as  the 
term  is  used  in  the  statute." 

In  answer  to  this  argument,  we  call  attention  to 
the  record  in  the  instant  case.  First,  under  the  de- 
cedent's will  the  residue  of  the  estate  was  distributed 
three-sixths  to  Jennie  B.  Zellerbach,  and  one-sixth 
each  to  J.  David  Zellerbach,  Harold  L.  Zellerbach 
and  Claire  Zellerbach  Saroni.  In  the  petition  for 
partial  distribution  of  the  income  which  was  filed 
by  the  executors  in  the  year  1942  (Tr.  pp.  62-65)  the 
executors  allege  that  for  the  calendar  year  1942  the 
estate  had  income  in  the  sum  of  $317,000,  of  which 
the  widow  was  entitled  to  one-half,  but  which  income 
they  desired  to  distribute  $22,000  to  Jennie  B.  Zel- 
lerbach and  $53,000  to  each  of  the  other  residuary 
legatees,  making  a  total  distribution  of  $181,000.  The 
Court  decreed  that  said  distribution  could  be  made 
without  injury  to  the  estate  or  any  person  interested 
therein.  (Tr.  p.  67.)  We  submit  that  by  such  petition 
and  decree  there  was  ipso  facto  allocated  to  Jennie 
B.  Zellerbach  the  balance  of  the  undistributed  income 
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for  the  year  1942,  to-wit,  the  sum  of  $137,000,  because 
of  the  fact  that  there  can  be  no  preference  in  distribu- 
tions among  persons  of  the  same  class,  residuary 
legatees  being  all  in  the  same  class.  Therefore,  the 
executors'  very  act  taken  in  the  Probate  Court  was 
tantamount  to  an  allocation  to  Jennie  B.  Zellerbach 
of  her  proportionate  amount  of  the  income  for  said 
year.  It  was  made  unconditionally  available  to  her  by 
the  filing  of  the  petition  for  partial  distribution  and 
the  decree  of  the  Probate  Court  based  thereon.  The 
evidence  in  the  case  conclusively  shows  that  at  all 
times  there  were  sufficient  assets  available  in  the 
hands  of  the  executors  to  have  paid  the  amount  of 
income  to  which  Jennie  B.  Zellerbach  was  entitled. 
If  there  had  not  been,  the  Court  would  not  have  dis- 
pensed with  the  giving  of  a  bond  by  the  distributees, 
(Tr.  p.  67)  which  bond  it  could  have  required  under 
the  provisions  of  Section  1001  of  the  California  Pro- 
bate Code.  What  we  have  said  with  respect  to  1942 
is  equally  true  for  the  year  1943. 

Furthermore,  Jennie  B.  Zellerbach  reported  the 
entire  income  as  having  been  received  by  her  for  each 
of  the  years  1942  and  1943,  and  the  estate  claimed 
credit  therefor  in  its  amended  returns  which  indi- 
cated that  the  executors  had  allocated  the  income  to 
Jennie  B.  Zellerbach.  (Tr.  pp.  45,  53.)  We  can  see  no 
appreciable  difference  between  the  instant  case  and 
the  Estate  of  Igoe  v.  Commissioner,  6  T.  C.  639. 

Finally,  the  respondent  argues  that  because  the 
estate  had  large  amounts  of  unpaid  liabilities,  that  the 
estate  was  still  in  the  process  of  administration  under 
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the  California  law.  On  pages  44  to  46  of  appellant's 
opening  brief  we  point  out  the  regulations  in  con- 
nection with  this  subject  matter.  We  submit  that  in 
view  of  the  fact  that  the  executors  were  distributing 
large  amounts  of  the  corpus  of  the  estate  and  that 
the  assets  of  the  estate,  even  after  the  distribution  of 
the  large  amounts  of  the  corpus,  were  vstill  approxi- 
mately three  times  the  amount  of  the  unpaid  liabili- 
ties, that  the  administration  of  the  estate  was  to  all 
intents  and  purposes  closed  within  the  meaning  of 
the  provisions  of  Section  29.162-1  (c)  of  the  regula- 
tions quoted  at  page  45  of  appellant's  opening  brief. 

We  also  call  attention  to  the  case  of  William  C. 
Chick  V.  Commissioner,  supra,  and  in  particular  to 
the  language  therefrom  quoted  above.  It  is  obvious 
that  if  the  executors  had  desired,  they  could  have 
very  readily  discharged  the  liabilities  and  wound  up 
the  estate. 


REPLY  TO  RESPONDENT'S  ARGUMENT  WITH  RESPECT  TO 
SECTION  162(d)(1)  OF  THE  INTERNAL  REVENUE  CODE. 

Respondent  argues  that  because  the  distributions 
of  the  corpus  made  in  the  years  1942  and  1943  were 
bequests  of  the  residue,  and  were  not  under  the  will 
payable  at  intervals,  that  the  provisions  of  162(d)(1) 
do  not  apply,  citing  Carlisle  v.  Commissioner,  165 
Fed.  (2d)  645. 

We  find  nothing  in  this  decision  which  states  that 
the  provisions  of  Section  162(d)  of  the  Internal  Rev- 
enue Code,  as  contained  in  the  1942  amendment  to 
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Section  162(b),  make  it  applicable  only  to  those  situa- 
tions where  the  will  provides  that  a  bequest  is  to  be 
paid  at  intervals.  The  holding  of  the  Court  is  stated 
in  the  first  headnote  to  the  decision  as  follows : 

^^The  1942  amendment  of  the  Revenue  Code  re- 
lating to  deductions  from  net  income  of  an  estate 
or  trust  in  amount  of  income  distributed  cur- 
rently, including  income  which  becomes  payable 
to  legatee,  heir,  or  beneficiary  was  intended  to 
include  in  income  of  legatee  or  beneficiary,  the 
income  of  an  estate  or  trust  which  became  pay- 
able to  legatee  or  beneficiary  in  year  of  receipt 
though  constituting  part  of  an  accumulation  of 
income  paid  to  residuary  legatee  upon  termina- 
tion of  estate.  26  U.S.C.A.  Int.  Rev.  Code,  Sees. 
22(b),  162(b)." 

We  quoted  on  pages  38  and  40  of  appellant's  open- 
ing brief  from  General  Counsel's  memorandum  opin- 
ion No.  24702,  the  last  paragraph  of  which  opinion 
reads  as  follows: 

^^Accordingly,  it  is  the  opinion  of  this  office 
that  amounts  distributed  by  an  estate  out  of  its 
income  during  the  taxable  year  in  which  the  resi- 
due becomes  payable  are,  to  the  extent  the  estate 
had  income  (other  than  income  in  respect  of  a 
decedent)  for  such  taxable  year,  taxable  to  the 
legatee  and  deductible  by  the  estate  under  Sec- 
tion 162(b)  of  the  Internal  Revenue  Code,  as 
amended  by  Section  111  of  the  Revenue  Act  of 
1942,  regardless  of  the  fact  that  under  State  law 
such  income  is  considered  principal  to  the  legatee, 
except  where  the  distribution  is  made  in  satis- 
faction or  payment  of  a  pecuniary  legacy.   (See 
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Old  Colony  Trust  Co,  et  al  v.  Commissioner,  38 
B.T.A.  828  (CCH  Dec.  10,  458),  and  Arthur  H, 
Wellman  v.  Welch,  99  Fed.  (2d)  75  (38-2  U.S. 
T.C.  Sec.  9508),  with  respect  to  the  exception.)" 

As  we  have  pointed  out  on  page  35  of  appellant's 
opening  brief,  quoting  from  the  record,  in  1942  there 
was  distributed  corpus  of  a  value  of  $1,146,000;  in 
1943  there  was  distributed  corpus  of  a  value  of 
$30,950,  and  that  under  these  circumstances  the 
amounts  distributed  by  an  estate  out  of  residue  (all 
of  said  distributions  being  out  of  residue),  to  the  ex- 
tent that  the  estate  had  distributable  income,  wdll  be 
deemed  distribution  of  income. 


CONCLUSION. 

In  conclusion,  appellant  again  respectfully  sub- 
mits that  the  evidence  in  this  case  clearly  sets  forth 
that  the  entire  income  of  the  estate  of  the  decedent 
taxpayer,  the  appellant  herein,  for  the  years  1945 
and  1943  should  be  deemed  as  having  been  distributed 
in  full  to  all  the  residuary  legatees  of  the  estate  in 
the  proportions  which  they  take  under  the  decedent's 
will;  that  the  estate  is  entitled  to  a  credit  for  all  of 
such  income,  the  same  having  been  included  in  the 
respective  income  tax  returns  of  the  residuary 
legatees  for  each  of  said  years;  that  the  Tax  Court 
erred  in  holding  said  legatees  (beneficiaries)  had  no 
present  right  to  the  1942  and  1943  income  of  the  ap- 
pellant; that  it   further   erred  in   holding  that   the 
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appellant  was  not  entitled  to  any  deduction  for  the 
years  1942  and  1943  under  Section  162(c)  of  the  In- 
ternal Revenue  Code  in  addition  to  the  amounts 
actually  distributed  out  of  income;  that  the  Tax 
Court  further  erred  in  holding  that  the  provisions 
of  Section  162(d)(1)  of  the  Internal  Revenue  Code 
was  not  applicable. 

Finally,  the  appellant  contends,  and  respectfully 
submits,  that  the  decision  of  the  United  States  Tax 
Court  should  be  reversed ;  that  the  determination  that 
there  were  deficiencies  in  the  income  taxes  for  the 
years  1942  and  1943  in  the  respective  amounts  of 
$1,768.55  and  $67,388.46  was  erroneous  and  should  be 
reversed  and  in  lieu  thereof  it  should  be  determined 
that  the  appellant  is  entitled  to  a  refund  for  the  year 
1942  in  the  amount  of  $71,585.08,  and  that  there  is 
no  income  tax  due  from  the  appellant  for  the  year 
1943. 

Dated,  San  Francisco, 
May  10, 1948. 

Respectfully  submitted, 

Philip  S.  Ehrlich, 
Albert  A.  Axelrod, 

Attorneys  for  Appellant, 


No.  11796 

^ntteli  Mam 

Circuit  Court  of  ^ppeate 

iTor  tfie  i^intb  Circuit 


CENTRAL  INVESTMENT  CORPORATION, 

Petitioner, 


vs. 


COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 


tEDransicript  of  tlie  Eecorb 


Upon  Petition  to  Review  a  Decision  of  the  Tax  Court 

of  the  United  States  ^ 

JAM     (^  1S48 

PAUL  i»,  irBiiter«^w. 


\^^-         ^z  ■    •» 


Rotary  Colorprint,  870  Brannan  Street,  San  Francisco  12-23-47 — 60 


No.11796 

^ntteir  States; 

Circuit  Court  of  Sppeafe 

Jfor  tfje  i^intti  Circuit 


CENTRAL  INVESTMENT  CORPORATION, 

Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


CransJcript  of  tfie  3Recorb 


Upon  Petition  to  Review  a  Decision  o£  the  Tax  Court 
of  the  United  States 


INDEX  y 

(Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  ipatter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  teisX  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems  to 
occur.] 

PAGE 

Answer ■  . ;  •      13 

Appearances  ,'..'.'. .  j  . .  n  .       1 

Certificate  of  Clerk i  ..■:.;  .86 

Decision 60 

Designation  of  Points  Upon  Which.  Petitioner 
Intends  to  Rely  and  of  Portions  of  Record 
Necessary  for  Consideration  Thereof.  ...!..     87 

Docket  Entries . .  ,  . . : . ...       2 

Findings  of  Fact  and  Opinion. 47 

Findings  of  Fact ...  .  .'.  ...     47 

Opinion 52 

Motion  for  Review  by  the  Court  of  Report  of  a 
Division  (Judge  Hill) 60 

Notice  of  Filing  Petition  for  Review 79 

Order  for  Consideration  of  Original  Exhibits .  .     90 

Order  Directing  Transmission  of  Original  Re- 
porter's Transcript  and  Original  Exhibits  on 
File  with  the  Tax  Court. 81 


ii  INDEX 

Petition    3 

Exhibit  A — Notice  of  Deficiency  and  State- 
ment           8 

Verification 7 

Petitioner's  Designation  of  Contents  of  Record 
on  Review 82 

Petition  for  Review 75 

Transcript  of  Hearing 15 

Opening  Statement  on  Behalf  of  the  Peti- 
tioner         16 

Opening  Statement  on  Behalf  of  the  Re- 
spondent         19 

Witnesses,  Respondent's: 
Freese,  Harry  R. 

— direct    21 

Kruger,  Pearl  M. 

— direct    35 

— cross    44 


The  Tax  Court  of  the  United  States 
Docket  No.  7959  . 

CENTRAL  INVESTMENT  CORPORATION 

(a  corporation), 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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DOCKET  ENTRIES 
1945 

May  8 — Petition  received  and  filed.  Taxpayer 
notified.    Fee  paid. 

May  8 — Copy  of  petition  served  on  General  Conn- 
sel. 

June  20 — Answer  filed  by  General  Counsel. 

June  20 — Request  for  hearing  in  Los  Angeles,  Cali- 
fornia, filed  by  General  Counsel. 

June  23 — Notice  issued  placing  proceeding  on  Los 
Angeles,  California,  calendar.  Service  of 
answer  and  request  made. 

1946 
Sept.  11 — Hearing  set   November   4,    1946,    at   Los 

Angeles,  California. 
Nov.      5 — Hearing    had    before     Judge     Hill     on 

merits.     Briefs    due    12/20/46.     Replies 

1/20/47. 
Nov.  27— Transcript  of  hearing  11/5/46  filed. 
Dec.  20 — Brief  filed  by  General  Counsel. 
Dec.  23— Brief  filed  by  taxpayer.    12/24/46  Copy 

served. 
1947 
Jan.  20 — Reply   brief   filed   by   taxpayer.     1/20/47 

Copy  served. 
Jan.  22 — Reply  brief  filed  by  General  Counsel. 
July  30 — Findings   of   fact   and   opinion   rendered. 

Judge  Hill.    Decision  will  be  entered  for 

respondent.    Copy  served. 
July  31 — Decision  entered.    Div.  15.    Judge  Black. 
Aug.  19 — Motion   for   review  by   the   entire    Court 

filed  by  taxpayer.    8/21/47  Denied. 
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1947 

Oct.  30 — Petition  for  review  by  U.  S.  Circuit  Court 
of  Appeals,  9th  Circuit,  with  assignments 
of  error  filed  by  taxpayer. 

Oct.  30 — Proof  of  service  filed. 

Oct.  30 — Designation  of  contents  of  record  on  re- 
view filed  by  taxpayer  with  service  ac- 
knowledged thereon. 

Nov.  3 — Certified  copy  of  an  order  from  9th  Cir- 
cuit directing  the  Clerk  of  the  Tax  Court 
to  transmit  the  original  exhibits  in  lieu 
of  copying  same  into  the  transcript  pre- 
pared by  the  Clerk  of  the  Tax  Court, 
filed.  [1*] 


[Title  of  Tax  Court  and  Cause.] 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (LA:IT:90D  :PB)  dated  March  21,  1945, 
and  as  a  basis  of  its  proceeding  alleges  as  follows: 

1.  Petitioner  is  a  corporation  organized  under 
the  laws  of  California  on  October  6,  1921,  with  its 
principal  office  and  place  of  business  at  Los  Ange- 
les, California.  Its  return  for  the  taxable  period 
here  involved,  the  calendar  year  1943,  was  filed  with 
the  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California. 


♦Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript 
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2.  The  notice  of  deficiency  (a  copy  of  which, 
with  accompanying  statement,  is  attached  hereto 
and  marked  [2]  Exhibit  A)  was  mailed  to  peti- 
tioner on  March  21,  1945. 

3.  The  taxes  in  controversy  are  excess-profits 
taxes  for  the  calendar  year  1943  in  the  full  amount 
of  the  asserted  deficiency,  $34,971.23. 

4.  The  determination  of  tax  set  forth  in  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  Respondent  erred  in  ruling  and  holding  that 
petitioner  is  not  entitled,  under  Section  23(c)(1) 
of  the  Internal  Revenue  Code,  to  a  deduction  for 
its  taxable  year  ended  December  31,  1943,  in  the 
amount  of  $43,174.36,  the  amount  of  a  franchise 
tax  which  was  imposed  by  the  State  of  California 
and  which  accrued  and  became  a  lien  on  petitioner's 
real  property  on  December  31,  1943. 

(b)  Respondent  erred  in  failing  to  determine 
that  there  is  no  deficiency  in  petitioner's  excess- 
profits  tax  liability  for  the  calendar  year  1943. 

5.  The  facts  upon  which  petitioner  relies  as  a 
basis  of  this  proceeding  are  as  follows: 

(a)  At  all  times  subsequent  to  the  enactment,  in 
the  year  1929,  of  the  ''Bank  and  Corporation  Fran- 
chise [3]  Tax  Act"  of  the  State  of  California 
(Chapter  13,  Laws  of  1929,  Iiereinafter  referred  to 
as  the  ''Franchise  Tax  Act"),  ])etitioner  has  been, 
and  now  is,  a  "corporation"  within  the  meaning  of 
Section  5  of  said  Act.  At  all  times  since  the  enact- 
ment of  said  Franchise  Tax  Act,  petitioner  has 
been,  and  now  is,  the  owner  of  the  real  property 
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known  as  the  Biltmore  Hotel  in  the  City  of  Los 
Angeles,  and  has  been,  and  now  is,  ^^  doing  business 
within  the  limits  of"  the  State  of  California  within 
the  meaning  of  Section  4(3)  of  said  Act.  At  no 
time  material  hereto  did  the  petitioner  have  pend- 
ing any  negotiations  for  the  possible  sale  of  its 
Biltmore  Hotel  property  or  contemplate  dissolution 
or  liquidation. 

(b)  At  all  times  material  hereto  petitioner's  an- 
nual accounting  period  has  been  the  calendar  year 
and  petitioner  has  kept  its  books  of  account  and 
made  and  filed  its  federal  income  and  excess-profits 
tax  returns  on  the  accrual  basis,  which  basis  clearly 
reflects  its  income. 

(c)  During  the  calendar  year  1944  petitioner 
duly  filed  with  the  Franchise  Tax  Commissioner  of 
the  State  of  California  the  franchise  tax  return 
required  by  [4]  Section  13  of  the  aforesaid  Fran- 
chise Tax  Act,  as  amended.  Said  franchise  tax  re- 
turn disclosed  petitioner's  gross  and  net  income  for 
the  calendar  year  1943,  in  the  amounts  of  $1,957,- 
323.27  and  $1,206,923.17,  respectively,  and  disclosed 
a  tax  liability  of  $43,174.36.  Said  tax  was  imposed 
by  Section  4(3)  of  the  Franchise  Tax  Act  and  was 
determined,  as  provided  in  said  section,  ^^  according 
to  or  measured  by"  the  net  income  of  petitioner  for 
the  calendar  year  1943,  to-wit,  $1,206,923.17,  and 
was  correctly  computed  at  the  effective  statutory 
percentage  rate  applicable  to  said  net  income.  Said 
tax  of  $43,174.36  was  set  up  on  petitioner's  books 
of  account  as  a  liability  as  of  December  31,  1943, 
before  the  closing  of  said  books  for  the  calendar 
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year  1943,  and  was  duly  paid  by  petitioner  to  the 
Franchise  Tax  Commissioner  in  full  during  the 
calendar  year  1944.  Petitioner  has  never  at  any 
time  disputed  its  liability  for  the  whole  or  any  part 
of  said  tax,  has  never  filed  any  claim  for  refund 
or  credit  for  the  whole  or  any  part  thereof,  and 
has  never  had,  and  does  not  now  have,  any  inten- 
tion of  filing  any  such  claim. 

(d)  In  petitioner's  federal  income  and  excess- 
profits  tax  returns  for  the  calendar  year  1943  a 
deduction  was  claimed  and  taken  for  said  franchise 
tax  [5]  in  the  amount  of  $43,174.36.  In  determining 
the  deficiency  here  involved  respondent  disallowed 
said  deduction  in  its  entirety. 

(e)  Under  the  specific  language  of  Section  4(7) 
of  said  Franchise  Tax  Act,  as  amended  by  Chapter 
352  of  the  Laws  of  1943,  effective  May  7,  1943,  the 
aforesaid  tax  of  $43,174.36  '^accrued"  on  December 
31,  1943. 

(f )  Under  the  specific  language  of  Section  29  of 
said  Franchise  Tax  Act,  as  amended  by  Chapters 
37  and  352  of  the  Laws  of  1943,  effective  May  7, 
1943,  the  aforesaid  tax  of  $43,174.36  constituted  a 
lien  upon  the  real  property  oF  the  petitioner,  with 
the  same  force,  effect  and  priority  of  a  judgment 
lien,  and  attached  on  December  31,  1943.  The  Bilt- 
more  Hotel  property  produced  $1,946,468.64  out  of 
petitioner's  total  gross  income  of  $1,957,323.27  for 
the  calendar  year  1943,  and  likewise  produced  a 
large  gross  and  net  income  during  the  calendar  year 
1944. 
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(g)  Petitioner,  at  all  times  since  the  enactment 
of  the  Franchise  Tax  Act  in  1929  to  and  including 
the  close  of  its  last  completed  taxable  year  on  De- 
cember 31,  1944,  has  consistently  accrued  the 
amount  of  California  franchise  tax  on  its  books 
as  of  the  date  on  which  said  [6]  tax  ^^ accrued" 
and  became  a  lien  under  the  specific  language  of 
the  Franchise  Tax  Act. 

Wherefore,  petitioner  prays  that  The  Tax  Court 
of  the  United  States  hear  this  proceeding,  deter- 
mine that  there  is  no  deficiency  in  petitioner's 
excess-profits  tax  for  the  taxable  and  calendar  year 
1943,  and  grant  such  other  and  further  relief  as 
may  be  equitable  in  the  premises. 

/s/  THOMAS  R.  DEMPSEY, 
/s/  ELMO  H.  CONLEY, 
/s/  JOSEPH  D.  BRADY, 

Counsel  for  Petitioner. 

Dated,  May  2,  1945.  [7] 

Verification 

State  of  California, 
County  of  Los  Angeles — ss. 

F.  W.  Flint,  Jr.,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  President  of  Central  Invest- 
ment Corporation,  taxpayer  herein;  that  he  has 
read   the    foregoing    Petition    and    that    the    facts 
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therein  stated  are  true  and  correct  to  the  best  of 
his  knowledge,  information  and  belief. 
/s/  P.  W.  FLINT,  JR. 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  May,  A.D.  1945. 

PEARL  M.  KRUGER, 
Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California. 
My  commission  expires  March  7,  1946.   [8] 

EXHIBIT  A 

[Letterhead  Treasury  Department,  Internal 
Revenue  Service] 

Mar.  21,  1945. 

Office  of  Internal  Revenue  Agent  in  Charge,  Los 
Angeles   Division.     LA:IT:90D:PB 

Central  Investment  Corporation 
510  South  Spring  Street 
Los  Angeles  13,  California 

Gentlemen : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended 
December  31,  1942,  discloses  an  overassessment  of 
$4,816.41,  and  that  the  determination  of  your  de- 
clared value  excess-profits  tax  liability  for  the  tax- 
able year  mentioned  discloses  an  overassessment  of 
$850.86,  and  that  the  determination  of  your  excess 
profits  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1943,  discloses  a  deficiency  of  $34,971.23, 
as  shown  in  the  statement  attached. 
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In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  The  Tax  Court  of  the  United 
States,  at  its  principal  address,  Washington,  D.  C, 
for  a  redetermination  of  the  deficiency  or  defi- 
ciencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  exjjedite 
the  closing  of  your  return (s)  by  permitting  an 
early  assessment  of  the  deficiency  or  deficiencies, 
and  will  prevent  the  accumulation  of  interest,  since 
the  interest  period  terminates  30  days  after  filing 
the  form,  or  on  the  date  assessment  is  made,  w^hich- 
ever  is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner, 
By  /s/  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent 
in  Charge. 
PB  :vmc 
Enclosures : 

Statement 

Form  of  waiver 

Form  843-4  [9] 
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STATEMENT 

Tax  Liability  for  the  Taxable  Years  Ended  December  31,  1942 

and  December  31,  1943 

Over- 
Kind  of  Tax  Liability        Assessed  assessment      Deficienc 

Income  tax $188,773.67     $193,590.08         $4,816.41 

Declared  value  ex- 
cess profits  tax....  3,316.55  4,167.41  850.86 
Excess  profits  tax ..       374,338.74       339,367.51  $34,971.2 

In  making  this  determination  of  your  tax  liability 
careful  consideration  has  been  given  to  the  report 
of  examination  dated  June  7,  1944,  to  your  protest 
dated  September  5,  1944,  and  to  the  statements 
made  at  the  conferences  held  on  September  28  and 
November  10,  1944. 

The  overassessments  shown  herein  will  be  made 
the  subject  of  certificates  of  overassessment  which 
will  reach  you  in  due  course  through  the  office  of 
the  collector  of  internal  revenue  for  your  district, 
and  will  be  applied  by  that  official  in  accordance 
with  section  322(a)  of  the  Internal  Revenue  Code, 
provided  that  you  fully  protect  yourself  against 
the  running  of  the  statute  of  limitations  with  re- 
spect to  the  apparent  overassessments  referred  to 
in  this  letter,  by  filing  with  the  collector  of  internal 
revenue  for  your  district,  claims  for  refund  on  form 
843,  copies  of  which  are  enclosed,  the  bases  of  which 
may  be  as  set  forth  herein. 

A  copy  of  this  letter  and  statement  has  been 
mailed  to  your  representative,  Mr.  H.  C.  Diehl, 
Jr.,  1003  Pacific  Mutual  Building,  Los  Angeles  14, 
California,  in  accordance  with  the  authorization 
contained  in  the  power  of  attorney  executed  by 
you.  [10] 
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Taxable  Year  Ended  December  31,  1942 

ADJUSTMENT  TO  NET  INCOME 

Net  income  as  disclosed  by  return $488,142.61 

Additional  deduction:  Capital  stock  tax 12,891.89 

Net  income  adjusted $475,250.72 

Explanation  of  Adjustment 
The  correct  amount  of  deduction  for  capital  stock 
tax    accrued    is    $18,750.00,    whereas    the    amount 
claimed  in  your  return  is  $5,858.11,  an  additional 
deduction  of  $12,891.89. 

COMPUTATION  OF  DECLARED  VALUE 
EXCESS-PROFITS  TAX 

Net  income $475,250.72 

Less :  10%  of  $4,250,000.00,  value  of  capital  stock 
as  declared  in  your  capital  stock  tax  return  for 
the  year  ended  June  30,  1942 425,000.00 

Net  income  subject  to  declared  value  excess-profits 

tax    $  50,250.72 

Declared  value  excess-profits  tax : 

6.6%  of  $50,250.72 $3,316.55 

Correct  declared  value  excess-profits  tax  liability.—     $     3,316.55 

Declared  value  excess-profits  tax  assessed : 

Original  acct.  No.  1437708 4,167.41 

Over  assessment  of  declared  value  excess-profits  tax     $       850.86 
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COMPUTATION  OF  INCOME  TAX 

Net  income $475,250.72 

Less:  Declared  value  excess-profits  tax 3,316.55 

Normal-tax  net  income $471,934.17 

Surtax  net  income 471,934.17 

Income  tax: 

Normal  tax :  24%  of  $471,934.17 $113,264.20 

Surtax :  16%  of  $471,934.17 75,509.47 

Correct  income  tax  liability $188,773.67 

Income  tax  assessed :  Original,  acct.  No.  1437708-.       193,590.08 

Overassessment  of  income  tax $     4,816.41 

Taxable  Year  Ended  December  31,  1943 

ADJUSTMENT  TO  EXCESS  PROFITS  NET  INCOME 
Excess  profits  net  income  as  disclosed  by  return....  $1,265,113.98 
Unallowable  deduction :  California  franchise  tax....         43,174.36 


Excess  profits  net  income  adjusted $1,308,288.34 

EXPLANATION  OP  ADJUSTMENT 

California  State  franchise  tax  paid  during  the 
year  1944,  amounting  to  $43,174.36,  treated  as  a 
deduction  on  your  return  for  the  calendar  year  1943 
is  disallowed,  since  it  is  held  that  such  taxes  are 
properly  allowable  and  deductible  during  the  cal- 
endar year  1944  under  section  23(c)  of  the  Internal 
Revenue  Code. 
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COMPUTATION  OF  ADJUSTED  EXCESS  PROFITS 

NET  INCOME 

Excess  profits  net  income $1,308,288.34 

Less:  Specific  exemption $     5,000.00 

Excess  profits  credit 

(as  claimed) 516,211.95 

Unused  excess  profits  credit  ad- 
justment (as  claimed) 324,929.80       846,141.75 

Adjusted  excess  profits  net  income $462,146.59 


COMPUTATION  OF  EXCESS  PROFITS  TAX 

Adjusted  excess  profits  net  income $462,146.59 

Excess  profits  tax :  90%  of  $462,146.59     $415,931.93 
[Limitation  under  section  710(a) 
(1)(B)  not  applicable] 

Less:  Credit  for  debt  retirement....        41,593.19 

Correct  excess  profits  tax  liability $374,338.74 

Excess  profits  tax  assessed : 

Original,  acct.  No.  401072 339,367.51 

Deficiency  of  excess  profits  tax $  34,971.23 

Received  and  filed  May  8,  1945.  [13] 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as 
follows : 
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1,  2,  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2,  and  3  of  the  petition. 

4.  Denies  the  allegations  of  error  contained  in 
subparagraphs  (a)  and  (b)  of  paragraph  4  of  the 
petition. 

5(a)  to  (d),  inclusive.  Admits  the  allegations 
contained  in  subparagraphs  (a)  to  (d),  inclusive, 
of  paragraph  5  of  the  petition. 

5(e)  to  (g),  inclusive.  Denies  the  allegations  con- 
tained in  subparagraphs  (e)  to  (g),  inclusive,  of 
paragraph  5  of  the  petition. 

6.  Denies  each  and  every  allegation  contained  in 
the  petition  not  hereinbefore  specifically  admitted 
or  denied.  [14] 

Wherefore,  it  is  prayed  that  the  determination 
of  the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL,     ECC 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 

Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 

E.  C.  CROUTER, 

H.  A.  MELVILLE, 

Special  Attorneys, 
Bureau  of  Internal  Revenue. 

HAM/ma  6/12/45. 

Received  and  filed  June  20,  1945.  [15] 
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The  Tax  Court  of  the  United  States 
Docket  No.   7959 


CENTRAL  INVESTMENT  CORP., 

Petitioner, 

vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

Los  Angeles,  California,  November  5,  1946 

2:00  P.M. 

(Met  pursuant  to  notice.) 

Before:  Honorable  Samuel  B.  Hill, 
Judge. 

Appearances : 

Joseph  D.  Brady,  631  Title  Insurance  Building, 
433  South  Spring  Street;  Thomas  R.  Dempsey, 
1104  PaciiSc  Mutual  Building,  523  West  Sixth 
Street,  Los  Angeles,  California,  appearing  for  the 
Petitioner. 

H.  A.  Melville  (Honorable  J.  P.  Wenchel,  Chief 
Counsel,  Bureau  of  Internal  Revenue),  appearing 
for  the  Respondent.  [18] 

Proceedings 

The  Clerk:  Docket  No.  7959,  Central  Invest- 
ment Corporation. 

Mr.  Brady:  Ready  for  the  Petitioner,  your 
Honor. 

The   Court:    Announce  your  appearances. 
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Mr.  Brady:  Mr.  Reporter,  will  you  kindly  note 
the  appearances  for  the  Petitioner  of  Thomas  R. 
Dempsey,  who  is  here;  of  Joseph  D.  Brady,  now 
speaking;  of  Elmo  H.  Conley  and  John  O.  Paulston, 
who  are  absent  but  who  will  contribute  in  the 
wi'iting  of  the  briefs. 

Mr.  Melville:  H.  A.  Melville  for  the  Respond- 
ent. 

Opening  Statement  on  Behalf  of  the  Petitioner 

By  Mr.  Brady 

Mr.  Brady:  If  your  Honor  please,  this  case  in- 
volves an  asserted  deficiency  in  the  taxpayer's  ex- 
cess profits  taxes  for  the  calendar  year  1943  in  the 
amount  of  $34,971.23.  Now,  this  asserted  deficiency 
is  entirely  attributable  to  the  Commissioner's  dis- 
allowance of  a  deduction  of  $43,174.36  which  the 
taxpayer  took  in  its  return  for  the  taxable  year 
1943,  representing  the  amount  of  its  California 
franchise  tax  based  upon  its  net  income  for  this 
same  taxable  year,  the  calendar  year  1943. 

Now,  under  applicable  California  statutes,  your 
Honor,  that  franchise  tax  of  $43,174.36  accrued 
and  became  a  lien  on  December  31,  1943.  The  tax- 
able year  that  we  are  talking  about.  1'he  taxpayer 
set  up  a  liability  for  that  [19]  amount  on  its  books 
of  account,  which  were  kept  on  the  accrual  basis, 
on  December  31,  1943.  The  taxpayer  paid  that  state 
franchise  tax  of  $43,174.36  in  full  during  the  year 
1944  when  it  became  due  and  payable.  The  tax- 
payer never  questioned  or  disputed  its  liability  for 
any  part  of  that  tax,  has  never  filed  any  claim  for 
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refund  with  respect  thereto.  As  I  say,  in  the  return 
for  this  taxable  year,  the  taxpayer  deducted  the 
amount  of  that  franchise  tax.  The  Commissioner 
disallowed  the  deduction,  explaining  his  disallow- 
ance in  the  statement  attached  to  the  deficiency 
notice  in  the  following  language,  which  I  should 
like  to  quote: 

''California  State  franchise  tax  paid  during 
the  year  1944,  amounting  to  $43,174.36,  treated 
as  a  deduction  on  your  return  for  the  calendar 
year  1943  is  disallowed,  since  it  is  held  that 
such  taxes  are  properly  allowable  and  deduct- 
ible during  the  calendar  year  1944  under  sec- 
tion 23(c)  of  the  Internal  Revenue  Code." 

Now,  the  deficiency  notice  was  mailed  March  21, 
1945.  Presumably  the  disallowance  was  based  upon 
I.T.  3646,  promulgated  early  in  1944  by  the  Com- 
missioner and  now  reported  in  1944  Cumulative 
Bulletin,  page  104.  I  have  a  copy  of  I.T.  3646  and 
shall  be  glad  to  file  it  with  the  Court  if  that  would 
be  a  convenience  to  the  Court. 

The  Court:  It  would  be  a  convenience.  We  can 
get  [20]  it,  but  if  you  have  an  extra  copy,  you  might 
just  as  well  put  it  in  the  file  here. 

Mr.  Brady:  Now,  as  your  Honor  will  observe 
from  reading  that  I.T.,  the  controversy  between 
the  parties  here  narrows  down  to  the  question 
whether  the  liability  of  $43,174.36  to  the  State  of 
California  accrued  on  December  31,  1943,  our  tax- 
able year,  as  the  Petitioner  contends  it  is,  or  one 
day  later,  namely,  January  1,  1944,  as  the  Commis- 
sioner in  that  I.T.  contends  it  did. 
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Now,  the  petitioner,  Central  Investment  Corp., 
owns  the  Biltmore  Hotel  here  in  Los  Angeles. 
Under  the  applicable  California  statute — which  is 
the  very  Franchise  Tax  Act  which  imposed  this  tax 
of  $43,174.36— a  lien  in  favor  of  the  State  of  Cali- 
fornia attached  to  the  real  estate  of  this  taxpayer 
on  December  31,  1943.  The  Petitioner  contends  that 
under  correct  construction  of  the  Internal  Revenue 
Code  it  was  obligated  to  accrue  that  liability  on 
December  31,  1943,  the  date  on  which  the  lien  of 
the  State  of  California  attached  to  that  real 
property. 

Now,  in  the  opinion  of  counsel  for  the  Petitioner, 
your  Honor,  the  facts  admitted — pleaded  in  the 
petition  and  admitted  in  the  Respondent's  answer — 
are  all  of  the  facts  necessarv  to  enable  this  Court 
to  determine  the  single  question  of  law  at  issue  in 
this  case.  The  answer  denies  some  of  the  allegations 
of  the  petition,  some  of  the  allegations  [21]  of  fact 
in  the  petition,  but  counsel  for  the  Petitioner  do 
not  believe  those  allegations  so  denied  are  material. 
The  Petitioner,  therefore,  does  not  desire  to  offer 
any  evidence  but  reserves  the  right,  of  course,  to 
determine  at  the  close  of  the  Respondent's  evidence 
whether  or  not  the  Petitioner  will  offer  any  evi- 
dence in  rebuttal. 

For  the  convenience  of  the  Court  I  should  like 
to  hand  your  Honor  a  statement  of  the  facts  ad- 
mitted by  the  pleadings.  These  facts  are  very  brief. 
These  facts  are  stated  literally  in  the  language  of 
the  petition. 

Just  one  thing  further,  your  Honor.  I  have  here 
an  extra  copy  of  an  official  print  by  the  California 
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State  Printer  in  1943  of  the  California  Bank  and 
Corporation  Franchise  Tax  Act  as  amended  in  the 
year  1943.  That  is  the  statute  which  your  Honor 
will  have  to  apply  in  the  determination  of  this 
question.  Mr.  Melville,  I  believe,  has  another  copy 
of  that  same  print,  and  it  occurred  to  the  Petitioner 
that  it  might  be  a  convenience  for  the  Court  to  have 
that  in  its  file. 

That  is  all,  your  Honor. 

The  Court:  Does  the  Respondent  care  to  make 
a  statement? 

Mr.  Melville:     Yes,  your  Honor.  [22] 

Opening  Statement  on  Behalf  of  the  Respondent 

By  Mr.  Melville 

Mr.  Melville:  The  California  Bank  and  Corpo- 
ration Franchise  Tax  is  imposed,  assessed  and  col- 
lected from  corporations  for  the  privilege  of  doing 
business  within  the  state  for  the  taxable  year  to 
be  computed  upon  the  basis  of  the  corporation's 
net  income  for  the  next  preceding  year.  Now,  be- 
cause there  was  a  slight  amendment  or  two  to  that 
tax  law  as  originally  passed  in  1929,  which  amend- 
ments occurred  in  1943,  the  controversy  in  this  case 
arose. 

Under  the  prior  law  the  tax  accrued  on  the  first 
day  of  the  corporation's  taxable  year,  the  year  for 
which  it  was  paying  for  the  privilege  of  doing 
business.  Under  the  amendment  the  law,  for  rea- 
sons which  we  need  not  go  into  at  this  time,  was 
changed  so  that  it  provides  that  the  tax  accrues  on 
the  last  year — or  the  last  day  of  the  income  year; 
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that  is,  December  31st  of  the  year  on  which  the 
income  of  which  the  tax  is  based,  but  tlie  day  prior 
to  the  beginning  of  the  year  during  which  the  cor- 
poration is  going  to  do  business  and  for  the  privi- 
lege of  which  it  is  going  to  pay  this  franchise  tax. 

Now,  the  accrual  date  for  Federal  income  tax 
purposes  of  this  California  Franchise  Tax  prior 
to  the  1943  amendments  was  the  subject  of  the 
following  published  rulings  by  the  Bureau  of  In- 
ternal Revenue:  [23] 

I.T.  2770,  C.B.  13-1,  page  111,  issued  in  1934; 
I.T.  2971,  C.B.  15-1,  page  107,  issued  in  1936;  I.T. 
2988,  C.B.  15-2,  page  179,  also  issued  in  1936. 

Subsequent  to  the  amendments  in  1943,  the  ques- 
tion was  again  put  up  to  the  Bureau  of  Internal 
Eevenue  and  again  the  accrual  date  for  Federal 
income  tax  purposes  of  this  California  Franchise 
Tax  was  passed  upon  and  a  ruling  published  as 
I.T.  3646  appears  in  the  Cumulative  Bulletin  1944 
at  page  104. 

This  proceeding,  your  Honor,  v/as  brouglit  to 
test  the  correctness  of  that  ruling  of  the  Bureciu. 
I  would  like  to  point  out  that  the  importance  of 
this  case  should  not  be  judged  from  the  amount  of 
tax  involved,  the  stable  activities  of  the  Petitioner 
which,  as  Mr.  Brady  has  pointed  out,  is  running 
the  Biltmore  Hotel,  nor  the  willingness  of  the  Peti- 
tioner's counsel  to  submit  this  case  on  the  pleas. 
This,  as  I  have  indicated,  is  a  test  case  and  tlie 
importance  of  it  is  more  readily  indicated  by  the 
fact  that  three  or  four  separate  law  firms  appear 
on  the  petition.    These  law  firms  in  turn,  I  under- 
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stand,  have  as  their  clients  large  manufacturing 
companies,  principally  in  the  aviation  industry, 
which  during  1943  had  rather  large  incomes,  and 
the  importance  to  them  I  can  indicate  by  pointing 
out  that  in  our  case  by  the  simple  disallowance  of 
a  deduction  of  $43,000-and-some-odd  dollars,  a  defi- 
ciency in  Federal  tax  of  $34,000.00  arises.  [24] 

Because  of  these  facts  it  is  our  belief  that  this 
test  case  will  control  the  matter  of  perhaps  millions 
of  dollars  of  Federal  revenue  which  will  stand  or 
fall  on  the  basis  of  this  one  decision. 

The  Court:  The  Petitioner  desires  to  offer  no 
evidence  at  this  time.  Does  the  Respondent  have 
any  witnesses  ? 

Mr.  Melville:  Mr.  Freese,  will  you  take  the 
stand,  please  *? 

Whereupon, 

HARRY  R.  FREESE 

called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

The  Clerk :    State  your  name  and  address,  please. 
The  Witness :    Harry  R.  Freese,  410  North  Edin- 
burgh, Los  Angeles. 

Direct  Examination 
By  Mr.  Melville : 

Q.     Mr.  Freese,  what  is  your  occupation? 

A.  I  am  district  franchise  tax  auditor  with  the 
State  of  California,  Franchise  Tax  Commissioner's 
office. 
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(Testimony  of  Harry  R.  Freese.) 

Q.  Does  the  Franchise  Tax  Commissioner's  of- 
fice have  jurisdiction  over  the  California  Franchise 
Tax?  A.     Yes,  sir.  [25] 

Q.  Does  it  have  jurisdiction  over  any  other  kind 
of  taxes  ? 

A.  Yes,  we  are  the  administrative  office  for  the 
Bank  and  Corporation  Franchise  Tax  Act,  the  Cor- 
poration Income  Tax  Act,  and  the  Personal  Income 
Tax  Act. 

Q.  You  m.entioned  a  corporation  income  tax. 
State,  Mr.  Freese,  if  you  will,  whether  corporations 
in  California  are  subject  to  both  the  income  tax 
and  the  franchise  tax. 

A.  No.  Some  corporations  are  subject  to  one 
act  and  some  to  the  other.  Corporations  are  not 
subject  to  both  acts  at  the  same  time. 

Q.  What  determines  which  act  they  are  sub- 
ject to? 

A.  Well,  those  corporations  which,  in  accord- 
ance with  the  definitions  which  we  have  in  our  act 
that  are  doing  business  in  the  state,  actively  en- 
gaged in  business,  are  subject  to  the  Bank  and 
Corporation  Franchise  Tax  Act.  Those  corpora- 
tions in  general  which  are  merely  deriving  income 
from  the  state  but  not  actively  engaged  in  business, 
such  as  for  example,  personal  holding  companies, 
are  subject  to  the  Corporation  Income  Tax  Act. 

Q.  State  whether  or  not,  then,  it  is  a  true  state- 
ment to  say  that  the  Franchise  Tax  is  an  excise 
tax  imposed  on  corporations  for  the  privilege  of 
doing  business  in  the  State  of  California  during 
the  taxable  year. 
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Mr.  Dempsey:  I  object,  if  your  Honor  please. 
It  [26]  calls  for  a  legal  conclusion  of  the  witness. 

The  Court:  I  suppose  it  would  appear  from  the 
act  itself  what  the  provisions  are  in  that  regard. 
This  is  calling  for  this  witness'  interpretation  of 
what  the  act  means. 

Mr.  Melville:  I  must  admit  that  that  is  true, 
your  Honor.  I  didn't  think  opposing  counsel  would 
dispute  that  point.  They  apparently  intend  to, 
though,  and  I  will  have  to  admit  the  act  will  speak 
for  itself. 

Do  we  want  to  confuse  the  Court  by  quibbling 
here  as  to  whether  a  franchise  tax  is  for  the  pur- 
pose of  doing  business  or  can  we  admit  that^ 

Mr.  Dempsey:  We  can  admit  that  the  tax  here 
in  question  is  a  franchise  tax  levied  under  the 
Franchise  Tax  Act  of  California  for  the  privilege 
of  doing  business.  M}^  reason  for  objecting  to  the 
question  was  that  I  didn't  know  what  the  witness' 
answer  would  be.     I  didn't  care  to  be  bound  by  it. 

Mr.  Melville :  Quite  all  right.  I  appreciate  your 
offer  to  stipulate  and  it  is  so  stipulated. 

With  consent  of  opposing  counsel,  I  offer  in  evi- 
dence a  copy  of  the  Bank  and  Corporation  Fran- 
chise Tax  Act,  1939 ;  that  is  before  the  1943  amend- 
ments. 

The  Court:    Admitted. 

Mr.  Brady:  Just  a  minute  there.  We  have  no 
objection  to  that  being  offered  in  evidence,  but  we 
would  like  to  [27]  have  it  understood  that  the  1943 
print  that  I  offered  during  my  opening  statement 
may  be  admitted  in  evidence  also. 
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Mr.  Melville:  May  I  introduce  that  in  evidence, 
your  Honor? 

The  Court:  Yes,  you  may.  I  assumed  that,  at 
least  so  far  as  existing  law  is  concerned,  we  would 
take  judicial  notice. 

Mr.  Melville:  Yes,  your  Honor.  This  is  for  the 
Court's  convenience. 

The  Court:  It  doesn't  really  have  to  be  offered 
in  evidence. 

Mr.  Melville:     I  want  to  show  the  comparison. 

The  Court:  You  can  put  them  in  evidence,  both 
of  them.  Admitted  as  Respondent's  Exhibit  A  for 
the  one  first  offered,  and  what  is  the  second  offer? 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  A.) 

Mr.  Melville :    The  1943  Act,  your  Honor. 
The  Court:    That  is  the  one  that  Mr.  Brady  put 
in  here? 

Mr.  Melville:    Handed  you,  yes,  your  Honor. 
The  Court:     Mark  that  Respondent's  Exhibit  B. 

(The  document  a])ove-ref erred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  B.) 

The  Court:  I  am  just  admitting  it  in  evidence 
[28]  simply  because  it  will  be  convenient  to  have 
it  here.     I  think  we  can  take  judicial  notice  of  it. 

Q.  (By  Mr.  Melville) :  Mr.  Freese,  has  the 
Corporation  Commissioner  issued  any  regulations 
under  this  1943  Act? 

A.     You  mean  the  Franchise  Tax  Commissioner? 
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Q.     Yes.  A.     No,  not  to  my  knowledge. 

Q.  Did  he  issue  any  regulations  under  the  1939 
Act? 

A.  Wei],  now,  when  I  say  no  regulations,  I 
mean  no  codified  regulations.  There  are  office  rul- 
ings and  all  published. 

Q.     But  no  published  official  regulations? 

A.     No. 

Q.  Did  the  Franchise  Tax  Commissioner  at  any 
time  put  out  a  printed  leaflet  of  instructions  to  cor- 
porations to  guide  them  in  the  preparation  of  their 
returns?  A.     Yes,  sir. 

Q.  I  hand  you  a  leaflet  and  ask  you  if  that  is 
a  copy  of  the  instructions  or  guide  to  corporations? 

A.  Yes,  sir,  that  is  the  leaflet  put  out  to  guide 
new  corporations  in  the  computation  of  their  tax. 

Q.  And  this  is  the  closest  thing  that  the  Tax 
Commissioner  has  put  out  to  a  regulation? 

A.     Yes,  sir.  [29] 

Mr.  Melville:  If  your  Honor  please,  I  offer  this 
in  evidence. 

Mr.  Dempsey :  We  will  waive  objection  to  it,  but 
supply  us  with  a  copy  of  it,  if  you  please. 

The  Court:    Admitted  as  Respondent's  Exhibit  C. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  C.) 

Q.  (By  Mr.  Melville)  :  I  note,  Mr.  Freese,  that 
that  Exhibit  C  has  a  printing  date  of  1942.  Was 
that  republished  subsequent  to  the  change  in  the 
1943  Act?  A.     Not  to  my  knowledge,  no,  sir. 
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Q.  Those  instructions  are  still  applicable,  then, 
even  under  the  1943  amendments^ 

A.     As  near  as  I  know,  yes,  sir. 

Q.  Mr.  Freese,  will  you  give  us  an  illustration 
of  how  this  corporation  franchise  tax  worked  under 
the  prior  law  in  comparison  to  under  the  new  law? 
For  example,  take  a  foreign  corporation  which 
began  business,  began  doing  business  in  California 
on  January  1,  1942  and  continued  doing  business 
for  the  entire  calendar  year  1942.  Assume  further 
that  the  corporation  during  that  year  had  a  taxable 
net  income  of  $10,000.00.  What  would  that  corpora- 
tion have  to  do  to  comply  with  the  requirements  of 
the  law  and  your  office  with  respect  to  this  corpora- 
tion franchise  tax?  [30] 

A.  Well,  when  the  corporation  would  qualify, 
the  Secretary  of  State  would  require  that  they  ]n^e- 
pay  the  minimum  franchise  tax,  which  at  that  time 
was  $25.00.  That  would  constitute  a  prepayment 
of  tax  for  the  taxable  vear  1942.  When  thev  filed 
their  return  for  the  income  year  1942 — I  i)resume 
that  this  is  on  a  calendar  year  basis — they  would 
file  the  return  on  March  15th,  1943.  At  that  time 
you  assumed  an  income  of  $10,000.00.  Well,  at  the 
rate  of  4  per  cent,  we  would  have  two  computations 
of  tax.  We  would  have  a  tax  forwards  and  ])ack- 
wards.  We  w^ould  have  one  tax  of  4  per  cent  of 
$10,000.00,  or  $400.00,  for  the  succeeding  taxable 
period.     That  is  the  1943  taxable  period. 

In  addition  to  that  we  would  have  an  adjustment 
of  tax  for  the  first  taxable  period,  another  $400.00 
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less  the  $25.00  prepayment,  or  $375.00,  with  a  re- 
turn, the  amount  that  would  be  due  would  be  |375.00 
plus  one  half  of  the  |400.00,  or  $200.00,  that  would 
be.  In  other  words,  the  total  of  tax  paid  on  March 
15  would  be  $575.00.  The  other  $200.00  would  be 
payable  on  September  15th. 

Q.  And  that  $575.00  would  cover  the  privilege 
of  doing  business  for  what  years? 

A.  Well,  of  that,  $375.00  would  be  an  adjust- 
ment of  tax  for  the  first  taxable  period,  1942,  and 
it  would  constitute  half  of  the  tax  for  the  1943 
taxable  period.  The  other  half  of  the  1943  taxable 
tax  would  be  paid  on  September  15th.  [31] 

Q.  Now,  then,  assuming  that  that  same  corpora- 
tion continues  doing  business  in  the  State  of  Cali- 
fornia throughout  1943,  when  did  you  say  it  would 
pay  the  remaining  $200.00? 

A.  Well,  that  has  to  do  with  the  payment  of 
the  tax.  That  would  be  due  six  months  after  the 
return,  or  September  15th.  The  entire  tax  is  as- 
sessed on  the  return. 

Q.  Very  well.  Now,  assuming  it  continued 
doing  business  for  the  entire  year  1943,  and  during 
that  period,  or  during  that  year,  had  another  net 
income  of  an  even  $10,000.00.  How  would  that  be 
handled  in  your  office  by  the  taxpayer  and  your 
office? 

A.  That  return  would  be  filed  on  March  15th, 
1944,  and  if,  in  your  example,  you  assumed  that 
when  they  qualified  in  the  State  of  California  in 
1942  they  commenced  to  do  business  immediately, 
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so  that  the  first  income  period  was  a  full  12  months, 
then  there  would  be  no  further  adjustment  on  the 
return  for  1943  income  period,  and  if  they  had  a 
$10,000.00  income  during  that  period,  why,  the  tax 
would  be — the  effective  rate  of  the  tax  for  the  1943 
income  year,  I  believe,  was  slightly  reduced  to  3.4 
per  cent,  effective  rate,  and  the  tax  would  be  3.4 
per  cent  of  $10,000.00,  and  that  would  be  for  the 
taxable  period  1944. 

Q.     That  is  for  the  privilege  of  doing  business  in 
1944 'f  A.     That  is  correct,  yes.  [32] 

Q.  Now,  assuming  that  same  corporation  con- 
tinued doing  business  in  California  up  until  June 
the  30th,  1944,  and  then  ceased  doing  business  in 
California,  whether  by  withdrawal  or  by  dissolu- 
tion, what  would  the  tax  be  ^. 

A.  In  a  situation  of  that  type,  if  the  dissolution 
or  withdrawal  was  not  pursuant  to  reorganization 
as  defined  by  our  act,  why,  we  would  make  a  refund 
of  a  portion  of  the  tax  that  had  been  measured  ])y 
the  prior  year's  income.  If  it  was  June  30th,  vre 
would  make — and  it  was  a  calendar  year  return — we 
would  make  a  refund  and  abatement  of  one  half 
of  the  tax. 

Q.  Supposing  it  went  out  of  business  at  the  end 
of  three  months,  1944? 

A.  Our  act  provides  for  a  pro-rata  by  months 
refund  and  abatement,  and  they  would  be  required 
to  pay  only  one  quarter  of  the  tax  measured  b}^  the 
prior  year's   income. 
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Q.  And  Vv^hat  if  it  went  out  of  business  during 
the  first  15  days  of  1944? 

A.  If  it  went  out  of  business  the  first  15  days, 
any  time  up  to  the  15  days,  if  it  did  not  do  business 
during  that  first  15  days ;  that  is,  it  actually  ceased 
doing  business,  they  would  be  subject  to  no  tax. 
If  they  carried  on  some  business  during  that  first 
15  days,  we  would  subject  them  to  the  minimum  tax. 

Q.     Of  how  much  ?  [33] 

A.  At  the  present  time  it  is  twenty-one  twenty- 
five. 

Q.     Do  you  mean  by  that  $21.25? 

A.     That  is  correct,  85  per  cent  of  $25.00. 

Q.  Do  I  understand  then  from  your  testimony 
that  unless  and  until  a  corporation  actually  does 
business  in  the  State  of  California  for  16  days  or 
more  of  the  taxable  year,  no  liability  for  the  State 
Franchise  Tax  for  that  year  arises? 

Mr.  Dempsey:  If  3^our  Honor  please,  I  think 
that  calls  for  the  witness'  conclusion.     I  object. 

The  Court :  Yes.  I  would  rather  like  to  hear  the 
answer  to  it,  though.    I  will  overrule  the  objection. 

The  Witness :    That  is  a  rather  difficult  question. 

The  Court :  Well,  is  it  an  open  and  shut  proposi- 
tion, or  does  it  involve  doubt  ? 

The  Witness:  If  he  means  on  dissolution,  3^es. 
If  he  means  on  a  beginning  corporation  that  should 
operate  for  15  days,  they  would  be  subject  to  tax. 
On  a  dissolution  such  as  he  mentioned  before,  we 
would  subject  them  only  to  the  minimum  $25.00  tax 
—or  to  $21.25. 
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Mr.  Dempsey:  Pardon  me.  I  don't  understand 
the  question  either,  apparently.  Would  it  be  all 
right  if  we  start  over? 

Mr.  Melville:     I  will  be  glad  to  start  over  again. 

Q.  (By  Mr.  Melville)  :  Assuming  this  same  cor- 
poration, that  is,  that  came  into  the  state,  started 
doing  their  business  on  January  1,  1942;  it  did 
business  all  during  1942  and  all  during  1943.  I  am 
just  trying  to  make  sure  that  we  understand  your 
testimony.  Do  I  understand  correctly  that  this 
same  corporation  now,  that  unless  and  until  it 
actually  did  business  for  at  least  15  days — no,  at 
least  16  days  in  1944,  it  did  not  become  liable  for 
the  Corporation  Franchise  Tax  for  1944? 

A.  Well,  I  don't  know  whether  it  would  become 
liable  for  the  tax.  I  could  not  state  that.  At  any 
rate,  we  would  compute  the  tax  from  an  adminis- 
ti'ative  standpoint  if,  as  I  mentioned  before,  if  in 
the  first  15  days  they  did  no  business  whatsoever, 
they  were  dormant  preparatory  to  dissolving  or 
withdrawing,  we  would  assess  no  tax  whatsoever. 
If  the  tax  was  assessed  and  they  filed  returns,  we 
would  abate  the  tax.  If,  on  the  other  hand,  they 
did  engage  in  some  activit.v,  some  business  activity 
in  the  first  15  days,  we  would  assess  the  minimum 
tax  for  that  period  and  collect  that. 

Q.  But  that  minimum  tax  is  assessed  only  if 
the  corporation  did  some  business  during  those  15 
days  ? 

A.     Yes,  that  is  my  understanding  of  our  act. 
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The  Court :  Just  a  moment.  When  do  you  make 
the  computation'?  When  do  you  make  the  assess- 
ment as  to  a  current  taxable  year*?  [35] 

The  Witness:  Ordinarily  it  is  not  until  the  re- 
turn is  filed.  However,  on  a  corporation  that  is 
being  dissolved  or  withdrawing,  they  will  be  re- 
quired to  file  a  return  before  we  grant  them  a  tax 
clearance,  and  until  they  have  a  tax  clearance  the 
Secretary  of  State  won't  allow  them  to  dissolve  or 
to  withdraw. 

Mr.  Melville :    Was  that  all,  your  Honor  ? 

The  Court:  I  believe  so.  Let's  see.  You  are 
not  attempting  to  answer,  as  I  understand,  when 
the  liability  might  attach? 

The  Witness:     No. 

The  Court:    All  right. 

Q.  (By  Mr.  Melville)  :  Along  that  same  line, 
the  corporation  that  does  business  for  the  first  six 
months  of  1944,  let's  say,  and  then  withdraws  from 
the  state  or  is  dissolved,  do  they  file  a  return  show- 
ins:  their  income  for  those  first  six  months'? 

A.  As  a  matter  of  fact,  in  the  situation  which 
you  gave,  that  would  not  be  required  because  in 
that  computation  or  the  example  that  you  gave 
there  was  no  second  or  third  year  liability  attach- 
ing, therefore  the  income  for  that  last  six  months, 
we  would  not  require  a  return  on  that  inasmuch  as 
that  would  not  be  used  to  measure  any  tax.  The 
tax  for  that  period,  1944,  would  have  been  measured 
by  the  income  for  the  income  year  1943.  [30] 
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Q.  And  the  income  for  1944,  if  it  had  any  sig- 
nificance at  all,  wonld  be  with  respect  to  the  fran- 
chise tax  for  19451 

A.  That  is  correct,  with  the  exception,  as  I 
noted,  of  the  possibility  of  adjusting  backwards 
where  a  full  year  had  not  been  operated. 

Q.  Mr.  Freese,  the  returns  of  corporations  filed 
with  your  office,  are  they  retained  in  your  office"? 

A.  No.  The  Sacramento  office  of  the  Franchise 
Tax  Commissioner  keeps  all  returns.  The  only 
returns  sent  to  Los  Angeles  are  those  for  field  audit 
and  investigation. 

Q.  Then  would  the  returns  of  this  particular 
tax  payer,  the  Central  Investment  Corporation,  for 
1943,  would  they  be  in  Sacramento  at  this  time  ^. 

A.  I  don't  know  where  those  returns  are.  I 
have  no  specific  faiowledge. 

Q.     Are  they  in  your  office? 

A.     I  don't  know\ 

Q.  Would  you  explain,  please,  the  mechanics 
now^ — take  a  return  from  the  time  it  is  filed  and 
explain  how  the  assessment  and  collection  of  the 
tax  is  handled  in  your  office"? 

A.  Well,  tlie  returns  are  filed  two  months  and 
15  days  after  the  close  of  the  income  year.  Those 
returns  can  either  be  filed  in  Los  Angeles,  in  Sac- 
ramento, or  in  San  Francisco.  The  returns  are 
immediately  assessed,  the  assessed  [37]  tax  is  set 
up  as  a  liability  against  the  corporation,  and  under 
our  act  the  corporation,  general  business  corpora- 
tion, is  required  to  pay  one  half  of  the  tax  with 
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its  return  and  one  half  of  the  tax  shown  six  months 
thereafter.  As  far  as  the  collection  of  the  tax  is 
concerned  if  the  tax  is  not  completely  paid  up 
within,  I  believe  it  is  12  months  after  the  close  of 
an  income  year,  a  corporation  is  suspended  by  the 
Secretary  of  State  upon  the  request  of  the  Fran- 
chise Tax  Commissioner. 

Of  course  collections  of  tax,  the  tax  is  an  auto- 
matic lien  on  the  real  property  of  the  corporation 
and  on  the  self-assessed  tax,  and  when  we  have  any 
other  additional  tax  liabilities  against  a  corporation 
we  may  go  through  the  lien  provisions  of  our  act,  in 
effect  a  lien  of  personal  property  as  w^ell  as  real 
property. 

Q.  Your  answer  to  my  question  was  with  respect 
to  franchise  tax,  is  that  correct?  A.     Yes,  sir. 

Q.  I  just  want  to  make  sure  of  that  point  that 
all  of  my  questions  and  your  answers  have  been 
with  reference  to  the  franchise  tax  rather  than 
income  tax.    Is  that  correct"? 

A.     That  is  correct,  yes,  sir. 

Q.  Now,  after  the  return  has  been  filed  and  there 
is  an  office  audit,  do  you  have  provision  in  your 
organization  for  investigation  and  perhaps  assert- 
ing deficiencies?  [38]  A.     Yes,  sir. 

Q.     Will  you  explain  how^  that  works? 

A.  Our  returns — we  have  a  statute  of  limitations 
of  four  years,  and  those  returns  after  they  are  filed 
are  subject  to  either  office  audit  or  to  field  audit. 
If  we  feel  that  there  is  a  deficiency  in  tax  or  a  re- 
fund, why,   we   go  through   the   provisions   or   the 
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actions  required  by  our  act.  If  there  is  a  deficiency, 
we  issue  a  notice  called  a  notice  of  proposed  assess- 
ment, a  notice  of  additional  tax,  that  amounts  to. 
The  taxpayers  have  a  right  to  protest  that  assertion 
of  a  deficiency  within  60  days.  Then  they  are  en- 
titled to  the  right  of  oral  hearing  and  they  usually 
submit  a  brief  on  their  argument.  The  oral  hear- 
ings are  held  in  Los  Angeles  and  San  Francisco  and 
in  Sacramento.  After  the  Commissioner's  deter- 
mination, after  the  appeal,  he  issues  a  notice  of 
action.  If  that  is  not  satisfactory  to  the  taxpayer, 
he  may  then  appeal  further  to  the  Board  of  Equal- 
ization or  he  may  pay  the  tax  and  go  to  court  and 
sue  on  a  claim  for  refund. 

Mr.  Melville :    You  may  cross-examine. 

Mr.  Dempsey:     No  cross-examination. 

Mr.  Melville :    Thank  3^ou  very  much,  Mr.  Freese. 

(Witness  excused.) 

The  Court:     Anv  other  witnesses? 

Mr.  Melville:  Yes,  your  Honor.  Is  Miss  Kruger 
[39]  in  Court?  Will  you  take  the  stand  please, 
Miss  Kruger. 

Whereupon, 

PEARL  M.  KRUGER 

called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

The  Clerk :    State  your  name  and  address,  please. 
The    Witness:      Pearl    M.    Kruger,    510    South 
Spring  Street,  Los  Angeles. 
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Direct  Examination 
By  Mr.  Melville : 

Q.     Miss  Kruger,  what  is  your  occupation? 

A.  Well,  I  am  secretary  of  the  company,  of  the 
Central  Investment  Corporation. 

Q.     Are  you  also  treasurer? 

A.     Yes,  secretary-treasurer. 

Q.  How  long  have  you  been  working  for  the 
Petitioner  ? 

A.     Since  it  was  organized  in  1922. 

Q.  And  how  long  have  you  been  secretary- 
treasurer  f 

A.     Since  about  January  1945. 

Q.     Who  was  secretary-treasurer  in  1941? 

A.     James  R.  Martin. 

Q.     1942?  A.     James  R.  Martin. 

Q.     1943?  [40]  A.     James  R.  Martin. 

Q.     And  1944? 

A.  Up  until  about  December  23rd,  James  R. 
Martin. 

Q.     Is  he  now  deceased?  A.     He  is. 

Q.  Do  you  recognize  when  you  see  it  the  signa- 
ture of  James  R.  Martin? 

A.     Yes,  I  would  know  it. 

Q.     Is  that  also  true  of  F.  H.  Flint,  Jr.? 

A.     F.  W.  Flint,  Jr.,  yes,  sir. 

Q.  Miss  Kruger,  in  response  to  a  subpoena  of 
this  Court,  did  you  bring  with  you  the  corporation's 
franchise  tax  returns.  Form  105,  for  the  years  1941 
to  1944  inclusive,  the  retained  copies? 

A.    Yes. 


3G  Central  Investment  Corp.  vs, 

(Testimony  of  Pearl  M.  Kruger.) 

Q.  Refer,  if  you  will  please,  to  that  return  for 
1942.     When  was  that  tiled'? 

A.  It  was  filed  on  April  26th,  according  to  our 
transmittal  letter  that  is  enclosed  here. 

Q.     What  year?  A.     1943. 

Q.  And  for  what  year  did  that  pay  the  fran- 
chise tax  for  the  privilege  of  doing  business? 

Mr.  Dempsey:  If  your  Honor  please,  I  think 
that  calls  for  a  legal  conclusion  of  the  witness.  It 
will  speak  [41]  for  itself. 

The  Court:  Well,  w^hat  year  do  you  have  in- 
volved in  this  particular 

The  Witness:  It  is  the  Bank  and  Corporation 
Franchise  Tax  return  for  the  vear  1942. 

Q.  (By  Mr.  Melville)  :  What  was  the  income 
year  there?  Does  that  1942  refer  to  the  income 
year  or  the  taxable  year? 

A.     It  doesn't  say  on  here. 

Q.     Well,  do  you  know? 

A.     I  didn't  make  out  the  tax  returns. 

Q.  I  appreciate  that,  but  as  treasurer  of  }'our 
corporation  and  one  who  has  worked  with  it  ever 
since  it  was  formed,  do  you  know  what  the  income 
vear  involved  in  that  return  is? 

A.     I  presume  it  was  1941. 

Mr.  Dempsey:  Pardon  me.  May  I  ask  the  pur- 
pose of  this? 

Mr.  Melville:  Your  Honor,  I  want  to  show  dur- 
ing the  examination  of  this  witness  how  this  tax 
affects  their  Federal  tax  liability.  I  want  to  show 
by  a  few  questions  with  respect  to  1942,  1943  and 
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1944,  that  in  1943  they  get  the  benefit,  if  the  Court 
sustains  the  Petitioner's  position  in  this  case,  of  a 
double  deduction  for  Federal  income  tax  based  upon 
the  payment  of  the  State  California  Franchise  Tax. 
[42]  That  is  all  I  wish  to  establish  by  this  Vvdtness. 

The  Court:  I  don't  know.  Ask  your  question 
again.  The  objection  was  made  it  calls  for  a  con- 
clusion of  the  witness.  Do  you  know  from  the  docu- 
ment you  have  there  the  correct  answer  to  the  ques- 
tion asked  you'?  In  other  words,  is  there  anything 
there  to  indicate  the  correct  answer? 

The  Witness:    Mo,  I  don't  believe  there  is. 

0.  (By  Mr.  Melville)  :  What  does  the  year  1942 
refer  to,  Miss  Kruger? 

A.  I  would  say  it  is  the  year  on  which  the  tax 
was  computed. 

Q.  Did  you  have  to  file  in  connection  Vvdth  that 
a  cop3^  of  certain  items  of  your  corporation  Federal 
income  tax  return  for  the  year  1942? 

A.  I  would  have  to  examine  the  return  because 
I  have  not  seen  them  for  some  time  and  I  did  not 
make  them  out. 

Q.     Maybe  I  can  help  you. 

A.     I  presume  that  is  what  was  done,  then. 

The  Court:     Is  that  answer  clear  in  the  record? 

Mr.  Melville:  That  answer  isn't  satisfactory.  I 
think  I  will  introduce  in  evidence  a  copy  of  that 
return  and  let  it  speak  for  itself  and  ask  leave  to 
substitute  a  photostatic  copy. 

The  Court:  Of  the  retained  franchise  tax  report 
of  the  Petitioner  here?  [43] 
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Mr.  Melville:     For  1942,  ves,  voiir  Honor. 
Mr.  Dempsey:     If  your  Honor  please,  I  object 

as  not  being  relevant  to  the  question  here  presented. 

This  is  a  1942  return  and  we  have  a  tax  for  1943 

in  question  at  this  time. 

The   Court:     Overrule  the   objection.    You  may 

offer  it.   It  is  admitted  as  Respondent's  Exhibit  D. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exliibit  D.) 

The  Court:  I  understand  you  are  going  to  fur- 
nish a  photostatic  copy'? 

Mr.  Melville :  I  would  like  to  substitute  a  photo- 
static copy. 

Mr.  Brady:  Does  that  mean  the  taxpayer  will 
get  this  back  very  promptly'? 

Mr.  Melville:  I  can't  be  sure  how  promptly,  ])ut 
as  promptly  as  possible,  Mr.  Brady.  The  photo- 
stating will  be  done  in  Washington,  D.  C. 

Mr.  Brady:     That  is,  it  will  be  a  month  or  two? 

Mr.  Melville:     Oh,  yes. 

Q.  (By  Mr.  Melville)  :  Have  you  a  retained 
copy  of  the  corporation's  franchise  tax  return  for 
1943?  A.     Yes,   it  is  here. 

Q.     You  didn't  prepare  this?  [44] 

A.  No,  our  auditors  prepare  all  the  tax  returns. 
*Q.     When  was  that  filed? 

A.     On  May  5th,  1944. 

Q.     How  much  tax  was  due? 

A.     $43,174.36. 
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Q.     Was  that  paid,  and  if  so,  when? 

A.  $22,000.00  of  it  was  paid  when  the  return 
was  filed  on  May  5th,  1944. 

Q.     And  when  was  the  balance  paid? 

A.  The  balance  was  paid  by  a  transmittal  letter 
dated  September  1,  1944. 

Mr.  Melville:  I  offer  that  retained  copy  of  the 
1943  franchise  tax  return  in  evidence,  vour  Honor. 

7      1/ 

Mr.  Dempsey:     No  objection. 
The     Court:     Admitted     as     Respondent's     Ex- 
hibit E. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  E.) 

The  Court:  You  desire  to  substitute  a  photo- 
static copy  for  this  also? 

Mr.  Melville:     Yes,  if  your  Honor  please. 

The  Court:     You  may  have  that  privilege. 

Q.  (By  Mr.  Melville)  :  And  do  you  have  the 
corporation's  retained  copy  of  the  franchise  tax 
return  for  1944?  A.     Yes,  I  do.  [45] 

Q.     When  was  that  filed? 

A.     April  13th,  1945. 

Q.     How  much  tax  was  due? 

A.     $45,815.23. 

Q.     And  when  was  that  paid? 

A.  $23,000.00  of  it  was  paid  when  the  return 
was  filed  on  April  13th,  1945.  The  balance  was  paid 
on  September  5th,  1945,  $22,815.23. 
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Mr.  Melville:     If  your  Honor  please,  I  offer  in 
evidence   the    corporation's    retained    coi)y    of    the 
franchise  tax  return  for  1944. 
Mr.  Dempsey:     No  objection. 
The     Court:     Admitted     as     Respondent's     Ex- 
hibit   F. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  P.) 

Mr.  Melville:  With  permission  to  substitute  a 
photostatic  copy,  if  I  may,  please. 

The  Court:     You  may  have  that  priviles^e. 

Q.  (By  Mr.  Melville)  :  Miss  Kruger,  I  hand 
you  a  Federal  corporation  income  and  declared 
value  excess  profits  tax  return  for  1942  and  ask 
you  if  you  can  identify  it  from  the  signatures 
thereon "? 

A.  Yes.  Mr.  Flint's  signature  and  Mr.  Martin's, 
and  I  acknowledged  it  as  a  notary  public  myself. 

Q.  Can  you  tell  me  by  referring  to  the  schedule 
with  respect  to  taxes  whether  a  deduction  was 
claimed  for  the  California  Franchise  Tax  on  this 
1942  Federal  return? 

Mr.  Dempsey:  If  your  Honor  please,  I  would 
like  to  ask  the  purpose  of  the  question. 

Mr.  Melville :  I  want  to  show  how  this  franchise 
tax  was  handled  for  Federal  income  tax  purposes 
before,  during  and  after  1943  to  show  that  a  double 
deduction  could  result  from  the  Court's  decision  in 
this  case. 

Mr.  Dempsey:  Object  to  it  as  being  incompetent, 
irrelevant  and  immaterial. 
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(Testimony  of  Pearl  M.  Krug«r.) 

The  Court:     Overruled. 

Q.  (By  Mr.  Melville)  :  Do  you  have  the  ques- 
tion in  mind,  Miss  Kruger? 

A.  There  is  a  deduction  for  the  California  Fran- 
chise Tax,  yes,  of  $5,272.34. 

Q.  Does  that  correspond  with  any  check  that 
you  have  in  your  possession  '^ 

A.  Yes,  we  have  a  check  dated  March  5th,  1942, 
for  $5,272.34. 

Q.     Made  payable  to  whom? 

A.     To  the  Franchise  Tax  Commissioner. 

Q.     And  the  date  on  that? 

A.     March  5th,  1942. 

Mr.  Melville:     Thank  you.  [47] 

The  Court     Have  you  offered  that  in  evidence? 

Mr.  Melville :  No,  I  have  not.  I  have  the  infor- 
mation in  the  record  that  I  wanted  to  get  in. 

The  Court:  Oh,  I  thought  that  was  what  you 
were  objecting  to,  was  the  offer  in  evidence. 

Mr.  Dempsey:     My  objection  was  to  the  question. 

Q.  (By  Mr.  Melville)  :  Miss  Kruger,  I  hand 
you  another  document  and  ask  you  if  from  the  si<T- 
natures  on  that  document  you  can  identify  it? 

A.  Yes,  that  is  Mr.  Flint's  signature  and  Mr. 
Martin's  signature  with  my  signature  as  a  notary 
public. 

Q.     And  what  is  the  document? 

A.  It  is  the  United  States  corporation  income 
and  declared  value  excess  profits  tax  return  for  the 
calendar  year  1943. 
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(Testimony  of  Pearl  M.  Kruger.) 

Q.  And  I  direct  your  attention  to  tlie  schedule 
setting  forth  the  taxes  and  ask  you  to  read  into  the 
record  the  second  and  third  items,  including-  the 
amounts. 

A.  *' California  Franchise  Tax  for  the  year  1943, 
$19,736.60;  California  Franchise  Tax  for  the  year 
1944,  $43,174.36." 

Q.  Do  you  have  in  your  possession  any  checks 
which  correspond  with  those  figures? 

A.     Not  those  specific  figures,  no.  [48] 

Q.     Was  the  amount  of  $19,736.60  paid? 

A.     It  was  paid,  yes. 

Q.  Do  you  have  the  checks  to  substantiate  the 
payment  ? 

A.  There  are  a  couple  of  checks  here,  one  dated 
April  26th,  1943,  and  one  dated  September  7t]i, 
1943,  the  total  of  which  would  probably  amount  to 
$19,736.60. 

Q.  Would  you  mind  adding  them  up  and  be 
more  positive  about  your  testimony? 

A.     I  would  have  to  have  a  pencil. 

Q.     I  will  be  glad  to  furnish  you  one. 

A.  I  get  $19,804.04,  but  one  of  them  includes 
an  item  of  interest  of  $67.44.  I  suppose  when  that 
is  deducted,  $67.44,  it  will  be  the  amount  of  the 
tax,  $19,736.60— yes. 

Q.  And  the  dates  of  those  checks  and  the 
amounts  again? 

A.  April  16,  1943,  $9,935.74.  That  is  tax. 
$9,868.30  plus  interest,  $67.44.  The  second  check  is 
dated  September  7th,  1943,  for  $9,868.30. 
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(Testimony  of  Pearl  M.  Kruger.) 

Q.  Thank  you.  Now  will  you  identify  the  checks, 
please,  together  with  the  dates  and  amounts  which 
substantiate  your  payment  of  $43,174.36'? 

A.  Well,  there  is  a  check  dated  March  13th, 
1944,  for  $22,000.00,  one  dated  September  1,  1944, 
for  $7,000.00,  another  dated  September  1,  1944, 
for  $9,000.00,  and  another  [49]  one  dated  Septem- 
ber 1,  1944,  for  $5,174.36.  The  total  of  those  checks 
is  $43,174.36. 

Mr.  Melville:     No  more  questions. 

The  Witness:     Do  I  take  these  with  me? 

The  Court:  The  lady  was  asking  about  these 
documents. 

Mr.  Melville:  I  have  introduced  in  evidence, 
your  Honor,  everything  from  her  documents  that 
I  want  in. 

The  Witness:     Then  I  take  them  with  me? 

Mr.  Melville:     Yes. 

The  Court:  Have  you  any  questions  of  this 
witness  ? 

Mr.  Dempsey:     No  questions. 

The  Court:     Any  further  witnesses? 

Mr.  Melville:  One  moment,  please,  your  Honor. 
I  have  no  more  witnesses  but  I  want  to  consider  one 
more  point. 

Mr.  Brady:     If  your  Honor  please,  may  I  ask 
Miss  Kruger  just  one  question? 
The  Court:     Yes. 
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(Testimony  of  Pearl  M.  Kruger.) 

Cross-Examination 
By  Mr.  Brady: 

Q.  Miss  Kruger,  do  you  know  how  many  stock- 
holders the  Central  Investment  Corporation  had  on 
December  31,  1943 '^ 

A.  Well,  I  would  say  it  was  around  650  or 
something  like  that.  [50] 

Q.  How  many  outstanding  shares  did  it  have 
on  that  date?  A.     58,563  shares. 

Mr.  Brady:     That's  all. 

(Witness  excused.) 

Mr.  Melville:  Your  Honor,  I  am  offering  in  evi- 
dence the  Federal  corporation  excess  profits  tax 
return  for  the  taxable  year  involved  in  this  pro- 
ceeding; that  is,  for  the  calendar  year  1943,  and 
ask  leave  to  substitute  a  photostatic  copy. 

Mr.  Dempsey:     No  objection. 

The  Court:  Admitted  as  Respondent's  Ex- 
hibit Gr. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  G.) 

Mr.  Melville:     The  Government  rests. 

Mr.  Dempsey:     The  Petitioner  rests. 

Mr.  Brady:     The  Petitioner  rests,  your  Honor. 

The  Court:     Both  parties  rest.    You  may  have 

45  days  for  simultaneous  briefs  and  15  days  for 
answering  briefs. 

Mr.  Melville:     Thank  you,  your  Honor. 
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Mr.  Brady:  If  your  Honor  please,  we  have  our 
brief  written.  We  can  file  it  in  15  days,  if  you 
would  like  to  have  us  open,  with  Respondent  reply- 
ing to  that,  and  our  replying.  [51] 

Mr.  Melville :  I  am  satisfied  with  the  rule  of  the 
Court  that  we  file  simultaneous  briefs  within  45 
days.  If  Mr.  Brady  gets  his  in  in  15  days,  why, 
then  he  is  not  rushed. 

The  Court:  It  gives  you  a  chance  to  answer  his 
brief.  There  might  be  some  advantage  to  you  in 
that. 

Mr.  Melville:  May  I  have  45  days  to  answer, 
your  Honor?  I  am  thinking  about  other  cases  I 
have. 

Mr.  Brady:  I  will  file  the  brief  in  Washington 
15  days  from  today's  date,  your  Honor. 

The  Court:  I  am  not  trying  to  force  you  into 
something.  If  you  want  simultaneous  briefs,  it  is 
all  right  with  me. 

Mr.  Melville:  I  am  perfectly  willing  to  file 
either  simultaneous  briefs  in  45  days  or  reply  to 
his  brief  in  45  days  after  I  receive  service. 

The  Court:  Make  them  simultaneous  briefs  in 
45  days  and  the  answers  in  15  days. 

Mr.  Brady:     How  much  for  the  reply  briefs? 

The  Court:     15. 

Mr.  Brady:  We  can't  handle  it  with  six  days 
each  way  in  transportation. 

The  Court :     How  about  30  days  ? 

Mr.  Brady:     30  days  would  be  better. 
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The  Court:     45  days  for  simultaneous  briefs  and 
30  days  for  reply  briefs.  [52] 
Mr.  Melville:     Thank  you. 

(Thereupon,  at  3:00  o'clock  p.m.,  Tuesday, 
November  5,  1946,  the  hearing  in  the  above- 
entitled  matter  was  closed.) 

Piled  Nov.  27,  1946.  [53] 
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FINDINGS  OF  FACT  AND  OPINION 

Respondent  determined  a  deficiency  in  petition- 
er's excess  profits  tax  liability  for  the  calendar 
year  1943  in  the  amount  of  $34,971.23.  The  defi- 
ciency results  from  the  disallowance  of  a  deduction 
in  the  amount  of  $43,174.36  on  account  of  Califor- 
nia franchise  tax.  The  question  is  whether  the  Cali- 
fornia franchise  tax  is  deductible  in  1943,  as 
petitioner  contends,  or  in  1944,  as  respondent  con- 
tends. Petitioner's  excess  profits  tax  return  [54] 
for  the  calendar  year  1943  was  filed  with  the  collec- 
tor of  internal  revenue  for  the  sixth  district  of 
California  on  the  accrual  basis,  which  basis  clearly 
reflects  its  income.  The  case  was  submitted  on  oral 
testimony  and  exhibits. 

Findings  of  Fact 

Petitioner  is  a  California  corporation  organized 
October  6,  1921,  with  its  principal  offices  located  in 
Los  Angeles,  where  it  owns  the  Biltmore  Hotel.  At 
no  time  material  hereto  did  petitioner  have  any 
pending  negotiations  for  the  possible  sale  of  its 
Biltmore  Hotel  property  or  contemplate  dissolu- 
tion or  liquidation. 

In  1929  the  California  Legislature  enacted  the 
Bank  and  Corporation  Franchise  Tax  Act,  Chapter 
13,  Laws  of  1929,  hereinafter  referred  to  as  the 
Act.  Petitioner  is  and  has  been  subject  to  the  Act 
as  a  corporation  as  defined  in  such  Act.  The  Act, 
as  amended  in  1943  in  section  4(3),  provides  that 
corporations  doing  business  in  California  and  not 
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otherwise  exempt  ''shall  annually  pay  to  the  State, 
for  the  privilege  of  exercising  its  corporate  fran- 
chises ^  *  *,  a  tax  according  to  or  measured  by  its 
net  income,  to  be  computed,  in  the  manner  herein- 
after provided,  at  the  rate  of  4  per  centum  upon 
the  basis  of  its  net  income  for  the  next  preceding 
fiscal  or  calendar  year.  In  any  event,  each  such 
corporation  shall  pay  annually  to  the  State,  for 
the  said  privilege,  a  minimum  tax  of  twenty-five 
dollars  ($25).'' 

Section  11  provides  in  part  that: 

Sec.  11.  Definitions,  (a)  The  term  ^'income 
year,"  as  herein  used,  means  the  calendar  year, 
or  the  fiscal  year  ending  during  such  calendar 
year,  upon  the  basis  of  which  the  net  income 
is  computed  herein.  ''Income  year"  includes, 
in  the  case  of  a  return  made  for  a  fractional 
part  of  a  year,  the  period  for  which  such  re- 
turn is  made. 

(b)  The  term  "taxable  year,"  as  herein  used, 
means  the  calendar  year,  or  the  fiscal  year  end- 
ing during  such  calendar  year,  for  which  the 
tax  is  payable.  A  "taxable  year"  may  consti- 
tute a  period  of  12  months  or  of  less  duration. 

Section  4(7)   provides  that: 

(7)  Accrual  date.  Taxes  under  this  section 
and  under  Sections  1  and  2  of  this  act  shall 
accrue  on  the  last  day  of  the  "income  year," 
as  defined  in  Section  11  hereof. 
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Section  29(a)   provides  in  part  that: 

The  taxes  imposed  by  this  act  and  disclosed 
on  the  return  shall  constitute  a  lien  upon  the 
real  property  of  the  taxpayer,  which  lien  shall 
have  the  same  force,  effect  and  priority  as  a 
judgment  lien  and  shall  attach  on  the  last  day 
of  the  ^^ income  year,"  *  *  * 

Prior  to  the  1943  amendment  of  the  Act,  the  Act 
provided  that  the  tax  accrued  and  the  lien  therefor 
attached  on  the  first  day  of  the  taxable  year. 

Section  13  of  the  Act  requires  every  corporation 
subject  to  the  tax  to  file  a  return  within  two  months 
and  fifteen  days  after  the  close  of  its  income  year. 

Section  23  provides  in  part  that: 

4{-  -Sf  *  *  *  *  * 

Corporations.  In  the  case  of  corporations  of 
the  classes  referred  to  in  subdivision  (3)  of 
section  4  of  this  act,  one-half  the  amount  of 
tax  disclosed  by  the  return  shall  be  due  and 
payable  as  a  first  installment  of  the  tax  on  such 
corporations  on  or  before  the  fifteenth  day  of 
the  third  month  following  the  close  of  the  in- 
come year,  as  defined  in  section  11  hereof.  The 
balance  of  the  tax  shall  be  due  and  payable  as 
a  second  installment  on  or  before  the  fifteenth 
day  of  the  ninth  month  following  the  close  of 
the  income  year.  A  tax  imposed  by  this  act  or 
any  installment  thereof  may  be  paid  at  the 
election  of  the  taxpayer,  prior  to  the  date  pre- 
scribed for  its  payment.  [56] 
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Various  subparagraphs  of  section  13  of  the  Act 
deal  with  the  computation  of  the  franchise  tax  in 
situations  wherein  corporations  are  commencing 
business  in  their  first  taxable  year  or  are  with- 
drawn or  dissolved  within  the  taxable  year.  In  the 
case  of  commencing  corporations  it  is  provided  in 
general  that  the  tax  for  the  first  taxable  year  shall 
be  based  on  the  income  of  such  year  and  paid  during 
the  second  year.  With  respect  to  corporations  with- 
drawing or  dissolving  during  the  taxal^le  year  it 
is  provided  in  general  that  the  tax  for  such  taxable 
year  be  reduced  on  account  of  the  portion  of  such 
year  during  which  the  taxpayer  does  not  do  busi- 
ness in  California. 

For  the  privilege  of  doing  business  within  the 
state  during  the  calendar  year  1943  the  petitioner 
duly  filed  on  April  26,  1943,  with  the  Franchise  Tax 
Commissioner  of  the  State  of  California  the  fran- 
chise tax  return  required  by  Section  13  of  the 
Franchise  Tax  Act.  This  f]'anchise  tax  return  dis- 
closed petitioner's  gross  and  net  incomes  for  the 
calendar  year  1942  and  a  franchise  tax  liability  of 
$19,736.60,  which  was  paid  by  two  checks — one 
dated  April  16,  1943,  for  $9,868.30  and  the  other 
dated  September  7,  1943,  for  $9,868.30. 

For  the  privilege  of  doing  business  within  the 
state  during  the  calendar  year  1944  the  petitioner 
on  May  5,  1944,  duly  filed  with  the  Franchise  Tax 
Commissioner  of  the  State  of  California  the  fran- 
chise tax  return  required  by  Section  13  of  the  afore- 
said Franchise  Tax  Act,  as  amended.  This  fran- 
chise tax  return  disclosed  petitioner's  gross  and  net 
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income  for  the  calendar  year  1943,  in  the  amounts 
of  $1,957,323.27  and  $1,206,923.17,  respectively,  and 
disclosed  a  franchise  tax  liability  of  $43,174.36.  The 
tax  was  imposed  by  Section  4(3)  of  the  Franchise 
Tax  Act  and  was  determined,  as  provided  in  that 
section,  ^^ according  to  or  measured  by"  the  net  in- 
come of  petitioner  for  the  calendar  year  1943,  to- 
wit,  $1,206,923.17,  and  was  correctly  computed  at 
the  effective  statutory  percentage  rate  applicable  to 
the  net  income.  The  tax  of  $43,174.36  was  set  up 
on  petitioner's  books  of  account  as  a  liability  as 
of  December  31,  1943,  before  the  closing  of  such 
books  for  the  calendar  year  1943,  and  was  duly  paid 
by  petitioner  to  the  Franchise  Tax  Commissioner 
as  follows :  $22,000  by  check  dated  March  13,  1944, 
and  $21,174.36  by  three  checks  all  dated  September 
1,  1944.  The  petitioner  has  never  at  any  time  dis- 
puted its  liability  for  the  whole  or  any  part  of  such 
tax,  has  never  filed  any  claim  for  refund  or  credit 
for  the  whole  or  any  part  thereof,  and  has  never 
had,  and  does  not  now  have,  any  intention  of  filing 
any  such  claim. 

In  filing  its  Federal  income  and  excess-profits 
tax  returns  for  the  calendar  year  1943  the  peti- 
tioner claimed  deductions  not  only  for  the  Califor- 
nia franchise  tax  imposed  for  the  privilege  of  doing 
business  in  the  state  during  1943  in  the  amount  of 
$19,736.60  but  also  for  the  California  franchise  tax 
imposed  for  the  privilege  of  doing  business  in  the 
state  during  1944  in  the  amount  of  $43,174.36. 

Respondent,  in  his  statement  accompanying  the 
deficiency  notice  with  respect  to  1943  stated:  [58] 
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California  State  franchise  tax  paid  during 
the  year  1944,  amounting  to  $43,174.36,  treated 
as  a  deduction  on  vour  return  for  the  calendar 
year  1943  is  disallowed,  since  it  is  held  that 
such  taxes  are  properly  allowal)le  and  deduct- 
ible during  the  calendar  year  1944  under  sec- 
tion 23(c)  of  the  Internal  Revenue  Code. 

Opinion 

Hill,  Judge:  The  problem  for  our  determination 
is  whether  the  California  franchise  tax  imposed  for 
the  privilege  of  doing  business  during  1944  is  de- 
ductible for  Federal  tax  purposes  in  1944,  as  re- 
spondent contends,  or  is  deductible  in  1943,  the  year 
giving  rise  to  the  income  which  furnishes  the  meas- 
ure for  the  tax,  as  petitioner  contends. 

California  imposes  a  tax  on  corporations  for  the 
privilege  of  doing  business  in  the  state  during  a 
given  year,  which  year  of  privilege  is  designated 
the  ^ taxable  year."  The  tax  so  imposed  is,  with 
certain  exceptions  not  here  material,  a  percentage 
of  the  income  of  the  preceding  year,  which  preced- 
ing year  is  designated  the  ^ income  year,"  Prior 
to  1943  the  tax  by  the  terms  of  the  Act  accrued  and 
a  lien  therefor  attached  on  the  first  dny  of  the  "tax- 
able year."  By  amendment  in  1943  it  was  provided 
that  the  tax  accrued  and  a  lien  therefor  attached 
on  the  last  day  of  the  "income  year."  Tt  is  this 
amendment  which  gives  rise  to  the  present  pro])l(  ni. 

Petitioner,  being  on  an  accrual  and  calendar  year 
basis,  contends  that  the  franchise  tax  imposed  for 
the  privilege  of  doing  business  in  1944,  the  "taxable 
year,"  by  its  own  terms  accrued  December  31,  1943, 
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and  a  valid  lien  under  local  law  attached  at  that 
time.  Petitioner  argues  from  this  that  such  tax  was 
properly  accrued  and  deducted  by  it  in  1943  for 
Federal  tax  purposes.  [59] 

Petitioner's  argument  relies  heavily  on  the  fact 
that  a  valid  lien  under  local  law  attaches  on  the 
last  day  of  the  ^ income  year."  Petitioner  then 
cites  the  following  cases  which  petitioner  interprets 
as  standing  for  the  proposition  that  the  proper  date 
to  accrue  liability  for  taxes,  for  purposes  of  deduc- 
tion under  section  23(c),  Internal  Eevenue  Code, 
is  the  date  when  the  lien  to  secure  the  payment  of 
such  taxes  attaches,  even  though  the  taxes  have  not 
yet  been  assessed  and  are  not  yet  due  and  payable. 
Magruder  v.  Supplee,  316  U.  S.  394;  California 
Sanitarv  Co.  Ltd.,  32  B.  T.  A,  122:  and  Crown- 
Zellerbach  Corp.,  43  B.  T.  A.  541.  These  cases  are 
not  considered  applicable  to  the  instant  situation. 
These  cases  involved  generall}^  the  question  of  who 
was  liable  for  local  property  taxes  as  between  trans- 
feror and  transferee.  In  Magruder  v.  Supplee, 
supra,  for  instance,  the  taxpayer-vendee  purchased 
real  property  on  May  10,  1936.  In  January,  1936, 
the  local  taxes  became  due  and  payable  on  the  prop- 
erty for  the  taxable  year  1936  and  a  lien  attached 
therefor  at  that  time.  The  vendor  was  the  one 
against  whom  the  taxes  were  assessed  and  he  be- 
came personally  liable  therefor  prior  to  the  sale. 
It  was  held  that  the  vendee-taxpayer  could  not  de- 
duct in  1936  any  local  taxes  paid  by  him  on  account 
of  the  property  since  he  was  not  liable  therefor.  In 
California  Sanitary  Co.  Ltd.,  supra,  was  involved 
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the  California  property  tax  which  provided  that 
property  must  be  assessed  for  local  tax  purposes 
'Ho  the  persons  by  whom  it  was  owned  or  claimed, 
or  in  whose  possession  or  control  it  was,  at  twelve 
o'clock  meridian  of  the  first  Monday  in 
March  *  *  ^/'  A  lien  attached  for  the  taxes  at  that 
time.  We  held  that  the  taxpayer  who  acquired 
property  subsequent  to  the  lien  date  was  not  en- 
titled to  deduct  taxes  paid  by  him  for  that  year  on 
the  [60]  property  because  the  transferor  owning 
the  property  on  the  crucial  date  had  become  liable 
therefor.  Crown-Zellerbach,  supra,  is  essentially 
similar  in  principle  to  the  California  Sanitary  case. 
None  of  these  cases,  in  our  opinion,  is  controlling 
of  the  question  at  hand  because  these  cases  involve 
property  taxes,  the  personal  liability  for  which 
arises  by  virtue  of  ownership  at  a  specified  time. 
A  transfer  of  the  property  subsequent  to  the  ex- 
istence of  a  personal  liability  for  the  taxes  thereon 
has  no  effect  on  such  lia])ility.  In  these  cases  the 
personal  liability  for  the  tnxes  as  of  the  specif ed 
day  of  ownership  and  the  lien  attaching  therefor 
arise  simultaneously  and  no  subsequent  events  can 
control  or  alter  the  liability  therefor,  despite  the 
fact  such  taxes  may  be  considered  as  cover ing  a 
taxable  period  sul)sequent  to  the  existence  of  the 
liability.  In  this  connection  the  Supreme  Court  in 
Magruder  v.  Suj^plee,  supra,  said  that  real  estate 
taxes  ''are  not  like  rent,  nor  are  they  paid  for  the 
privilege  of  occupying  property  for  any  given 
period  of  time.''  The  nature  and  character  of  the 
franchise  tax  here  in  question  is  essentially  differ- 
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ent  from  the  property  taxes  involved  in  the  above 
discussed  cases.  The  franchise  tax  is  imposed  for 
the  privilege  of  doing  business  during  the  ''taxable 
year."  It  is  true  that  such  tax  is  measured  by  the 
preceding  year's  income  but  it  is  not  an  income 
tax  on  such  income  but  rather  an  excise  tax  for  the 
privilege  of  doing  business  in  the  ''taxable  year" 
subsequent  to  the  "income  year."  That  the  tax  is 
essentially  a  tax  on  the  privilege  of  doing  business 
in  the  "taxable  year"  is  clear  from  the  teims  of 
the  Act  and  further  from  the  fact  that  withdrawal 
or  [61]  dissolution  relieves  the  taxpayer  from  tax- 
ation for  the  period  of  the  "taxable  year"  during 
which  the  franchise  privilege  is  not  exercised. 
Therefore,  on  the  last  day  of  the  "income  year" 
we  are  unable  to  see  how  any  liability  can  arise  for 
a  tax  imposed  on  the  privilege  of  doing  business 
for  a  year  not  yet  commenced.  It  is  true  that  on 
the  last  day  of  the  "income  year"  the  facts  are 
available  which  may  constitute  one .  of  the  basic 
elements  of  the  prospective  tax  computation  and 
it  may  also  be  that  then  it  may  seem  almost  in- 
evitable that  some  liability  will  arise  by  virtue  of 
the  next  day  being  the  first  day  of  the  "taxable 
year."  But  however  inevitable  its  prospective  ex- 
istence may  seem  on  the  last  day  of  the  "income 
year,"  the  tax  being  for  the  privilege  of  doing 
business  in  the  taxable  year,  the  liability  therefor 
arises  only  with  and  from  the  exercise  of  such 
privilege.  If  no  business  operations  were  carried 
on  in  the  taxable  year  the  tax  would  not  be  imposed. 
In  the   instant   case   the   franchise   tax   for   the 
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privilege  of  doing  business  in  1943  was  properly 
taken  and  allowed  as  a  deduction  in  petitioner's 
tax  return  for  1943,  the  year  before  us.  The  tax 
here  in  question  was  imposed  on  the  privilege  of 
doing  business  in  1944  and  not  in  1943.  We  think 
it  is  not  open  to  argument  that  the  obligation  to 
pay  this  tax  was  an  expense  of  petitioner's  business 
operations  in  1944.  It  was,  therefore,  an  exj^ense 
which  must  necessarily  be  taken  into  account  in  the 
tax  year  1944  in  order  properly  to  reflect  petition- 
er's net  income  in  that  year.  A  business  ex]3ense 
incurred  which  is  attributable  to  the  business  opera- 
tions of  a  particular  tax  year  or  period  is,  for  the 
purpose  of  the  Federal  income  tax,  accruable  in 
such  year.  U.  S.  v.  Anderson,  et  al.,  269  U.  S.  422; 
Petaluma  &  Santa  Rosa  R.R.  Co.,  11  B.  T.  A.  541 ; 
H.  H.  Brown  Co.,  8  B.  T.  A.  112;  Durst  Produc- 
tions Corporation,  8  T.  C.  No.  158  (pro- 
mulgated June  27,  1947).  [62] 

In  the  Anderson  case,  referring  to  the  right  to 
keep  books  and  make  income  tax  returns  on  the 
accrual  basis,  the  Supreme  Court  said: 

■^  ^  ^  It  was  to  enable  taxpayers  to  keep  their 
books  and  make  their  returns  ac^cording  to 
scientific  accounting  principles,  by  charging 
against  income  earned  during  the  taxable 
period,  the  expenses  incurred  in  and  properly 
attributable  to  the  process  of  earning  income 
during  that  period;  and  indeed,  to  require  the 
tax  return  to  be  made  on  that  basis,  if  the  tax- 
payer failed  or  was  unable  to  make  the  return 
on  a  strict  receipts  and  disbursements  basis. 
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(2)  The  appellee's  true  income  for  the  year 
1916  could  not  have  been  determined  without 
deducting  from  its  gross  income  for  the  year 
the  total  cost  and  expenses  attributable  to  the 
production  of  that  income  during  the  year. 

The  Petaluma  &  Santa  Rosa  R.  R.  Co.  case  in- 
volved accrual  date  of  the  California  franchise  tax 
on  public  utilities  measured  by  a  certain  percentage 
of  the  gross  receipts  on  account  of  business  done 
during  the  last  preceding  tax  year.  Sections  of  the 
Calii'ornia  Code  applicable  were  3664a,  3665a ,  3668, 
3668b  and  3668c  as  they  existed  in  the  years  there 
involved.  Petitioner  contended  that  the  franchise 
taxes  which  were  assessed  and  became  due  and  pay- 
able in  1921  were  deductible  in  1920  upon  the  theory 
that  they  were  based  upon  the  earnings  of  the  prior 
year.  The  tax  year  there  involved  was  1921.  We 
held  that  "a  consideration  of  the  statute  leads  us  to 
to  conclusion  that  there  was  no  liability  for  the  1921 
tax  created  by  any  events  which  occurred  in  1920. 
If  the  corporation  did  not  own  the  franchise  and 
other  property  in  1921  there  was  not  liability  for 
the  tax  for  that  year,  although  the  m.easure  existed 
by  which  it  could  have  been  determined,  if  there  was 
any  liability.  The  1921  tax  was  an  expense  of  the 
business  for  that  year  and  not  for  the  prior  year 
and  it  can  not  be  deducted  in  the  prior  year  as  an 
accrued  liability."  The  California  statute  [63]  pro- 
vided that  the  franchise  tax  there  in  question  be- 
came a  lien  on  the  property  involved  on  the  first 
Monday  of  March  of  the  tax  year. 
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In  the  H.  H.  Brown  case  we  said : 

The  basic  idea  under  the  accrual  system  of 
accounting  is  that  the  books  shall  immediately 
reflect  obligations  and  expenses  definitely  in- 
curred and  income  definitely  earned  without 
regard  to  whether  payment  has  been  made  or 
whether  payment  is  due.  Expenses  incurred  in 
the  operations  for  a  particular  year  are  prop- 
erly accrued  in  the  accounts  for  that  year, 
although  payment  may  not  be  due  until  the  fol- 
lowing year. 

Article  9A  of  New  York  Consolidated  Laws, 
involved  in  the  case  of  Durst  Productions  Corpora- 
tion, imposes  a  corporation  franchise  tax  each  year 
for  the  privilege  of  doing  business  in  that  State.  The 
tax  is  measured  by  a  stated  percentage  of  the  ''en- 
tire net  income '^  of  the  year  for  which  the  tax  is 
imposed  but  it  is  payable  and  a  lien  therefor  at- 
taches in  a  subsequent  taxable  year.  In  the  Durst 
case  we  said:  ''The  tax  being  calculated  on  the 
amount  of  earnings  for  the  year  in  issue  its  charge 
against  those  earnings  seems  to  accord  with  the 
theory  of  accrual.'' 

Nor  do  we  think  that  the  wording  of  the  Act  to 
the  effect  that  the  tax  accrues  and  the  lien  therefor 
attaches  on  the  last  day  of  the  "income  year"  alters 
the  situation.  These  provisions  of  the  Act,  in  our 
opinion,  only  have  significance  in  terms  of  priority 
of  liens,  and  do  not  affect  the  question  of  accrual 
for  Federal  tax  purposes.  Since  the  provisions  of  the 
Act,  specifying  the  last  day  of  the  "income  year" 
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as  the  time  of  accrual  and  as  the  lien  date,  are  for 
a  special  and  limited  purpose  only  i.e.,  priority  of 
liens,  and  has  reality  in  this  connection  only  as  it 
relates  back  from  a  delinquency  occurring  in  the 
^ taxable  year,"  we  do  not  think  such  provisions 
can  be  considered  determinative  of  the  question 
before  us.  [64] 

Respondent  has  ruled  that  the  California  fran- 
chise tax  before  us  in  deductible  for  Federal  tax 
purposes  in  the  ^'taxable  year.''  I.T.  3446  C.  B. 
1944,  p.  104.  This  ruling  to  us  seems  proper  and  is 
consistent  with  the  treatment  accorded  other  state 
franchise  taxes. ^  For  the  reasons  above  indicated 
we  hold  that  the  California  franchise  tax  for  1944 
accrued  for  Federal  tax  purposes  in  1944  and  was 
deductible  in  that  year  rather  than  1943. 

Decision  will  be  entered  for  respondent. 

[Seal] 


iJllinois,  I.T.  3186,  C.B.  1938-1,  p.  140 ;  Kentucky 
I.T.  3232,  C.B.  1938-2.  p.  70:  Maryland,  I,T.  3192; 
C.B.  1938-1,  p.  144;  Massachusetts,  G.  C.  M.  22525 
C.B.  1941-1,  p.  350;  Michigan,  I.T.  3047,  C.B.  1937-1, 
p.  66;  Oklahoma,  I.T.  3136,  C.B.  1937-2,  d.  100; 
Pennsylvania,  I.T.  3189,  C.B.  1938-1,  p.  141 ;  Ten- 
nessee, I.T,  3150  and  3151,  C.B.  1938-1,  pp.  125,  126. 
The  Connecticut  tax  has  been  ruled  to  accrue  on  the 
last  day  of  the  ^ ^income  year,"  I,T.  2935,  '"'.B. 
XIV-2,  p.  91,  but  it  is  difficult  to  determine  from 
reading  the  state  statute  (chapter  66  b,  CumuJative 
Supplement  to  Connecticut  General  Statutes,  Jan- 
uary sc^^sions,  1931,  1933,  1935)  whether  the  tax  is 
imposed  for  the  privilege  of  doing  business  during 
the  ^^ income  year"  or  the  ^ taxable  year."  See  in 
this  connection  ^^ Deductions  for  Accrued  Taxes." 
14  Taxes  197. 
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The  Tax  Court  of  the  United  States 
Docket  No.  7959 

CENTRAL  INVESTMENT  CORPORATION, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Findings  of  Pact  and  Opinion 
promulgated  July  30,  1947,  it  is  Ordered  and  De- 
cided: That  there  is  a  deficiency  in  excess  profits 
tax  for  the  calendar  year  1943  in  tlie  amount  of 
$34,971.23. 

[Seal]        /s/  EUGENE  BLACK, 

Judge. 

Entered :     July  31,  1947. 


[Title  of  Tax  Court  and  Cause.] 

MOTION  FOR  REVIEW  BY  THE  COURT  OF 
REPORT  OF  A  DIVISION  (JUDGE  HILL) 

To  the  Presiding  Judge  of  the  Tax  Court  of  the 

United  States: 

Petitioner  respectfully  prays  that  the  Presiding 

Judge  exercise  the  discretion  conferred  on  him  by 

Section   1118(b),    I.R.C.,   and   direct   that  the   de- 
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cision  promulgated  in  the  above  proceeding  on  July 
30,  1947,  be  set  aside  and  that  the  matter  be  re- 
viewed by  the  entire  Court. 

The  sole  issue  is  as  to  whether  the  California 
franchise  tax  imposed  for  the  privilege  of  doing 
business  during  1944,  but  measured  by  income 
realized  in  1943,  accrued  and  became  deductible  for 
federal  tax  purposes  in  1943  or  in  1944. 

This  petition  for  review  is  based  upon  the  [67] 
grounds 

(1)  that  the  question  involved  is  one  of  im- 
portance to  all  corporate  taxpayers  who  have 
paid  California  franchise  taxes  for  any  taxable 
year  ending  after  May  7,  1943,  and 

(2)  that  the  decision  promulgated  herein  on 
July  30,  1947,  contains  important  errors  which 
should  not  be  permitted  to  remain  uncorrected 
by  this  Court. 

(1)  Importance  of  Question. 

This  case  is  one  of  first  impression,  so  far  as  the 
particular  tax  is  concerned.  As  the  opinion  of 
Judge  Hill  points  out,  the  California  statute  im.- 
poses  a  tax  on  corporations  for  the  privilege  of 
doing  business  in  the  state  during  a  given  year 
designated  as  the  ^Haxable  year,"  the  tax  being 
measured,  however,  by  the  income  of  the  preceding 
year,  which  is  designated  the  ^ income  year."  Prior 
to  May  7,  1943,  the  tax,  by  the  terms  of  the  Cali- 
fornia Bank  and  Franchise  Tax  Act  (hereinafter 
referred  to  as  the  Act),  accrued  and  becam.e  a  lien 
on  the  first  day  of  the  ^ taxable  year."  but,  by  an 
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amendment  which  became  effective  on  that  date,  it 
was  provided  that  the  tax  accrued  and  became  a 
lien  on  the  hist  day  of  the  '^income  year."  Tims, 
with  respect  to  all  taxable  years  ending  on  or  after 
May  7,  1943,  the  problem  presented  in  the  present 
case  arises  as  [68]  to  all  corporations  doing  business 
in  California  and  keeping  their  books  and  making 
their  returns  on  the  accrual  basis.  The  Commis- 
sioner has  ruled  (I.  T.  3446,  C.  B.  1944,  page  104) 
that,  notwithstanding  the  1943  amendment,  the 
California  franchise  tax  is  deductible  for  federal 
tax  purposes  in  the  ^^ taxable  year"  of  the  corpora- 
tion. The  present  case,  however,  is  the  first  pro- 
ceeding l^efore  any  court  involving  the  effect  of  the 
1943  amendment  and  the  propriety  of  said  ruling  l)y 
the  Commissioner.  The  importance  in  terms  of  the 
number  of  corporations  involved  and  the  amount 
of  taxes  involved  is  indicated  by  the  I^ank  and  Cor- 
poration Franchise  Tax  Statistics  of  1943  Returns 
published  by  the  California  Franchise  Tax  Com- 
missioner on  March  1,  1945,  wherein  it  is  stated  that 
13,904  corporations  filed  California  franchise  tax 
returns  for  the  ^^ income  3^ear"  1943  and  paid  taxes 
aggregating  in  excess  of  $63,000,000.  Unquestion- 
ably, at  least  as  many  corporations  paid  at  least  as 
much  tax  in  each  of  the  succeeding  years. 
(2)  Important  Errors  in  Opinion. 

The  decision  promulgated  on  July  30,  1947,  should 
be  reviewed  by  the  entire  Court,  also,  in  order  to 
correct  certain  patent  errors  therein. 

(a)   Effect  of  Local  Law  Accrual  Provisions. 

The  basic  error  involved  in  the  decision  is  the 
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conclusion  or  assumption  by  the  Trial  Judge 
that  the  case  is  one  which  calls  for  a  determination 
as  to  the  proper  date  of  accrual  of  the  franchise 
tax  according  to  the  nature  of  that  tax  and  without 
regard  to  the  express  provisions  of  the  Act  specify- 
ing a  date  as  of  which  liability  therefor  shall  accrue 
and  as  of  which  a  lien  in  support  of  such  liability 
shall  attach  to  the  property  of  the  taxpayer.  Thus, 
the  only  mention  in  the  opinion  of  the  statutory 
provisions  in  regard  to  the  accrual  and  lien  date 
(other  than  the  reference,  at  page  6,  to  the  fact 
that  the  petitioner  relies  upon  such  provisions)  is 
the  following  statement  at  page  11  of  the  opinion:* 

'^Nor  do  we  think  that  the  wording  of  the 
Act  to  the  effect  that  the  tax  accrues  and  the 
lien  therefor  attaches  on  the  last  day  of  the 
income  year'  alters  the  situation.  These  pro- 
visions of  the  Act,  in  our  opinion,  only  have 
significance  in  terms  of  priority  of  liens,  and 
do  not  affect  the  question  of  accrual  for  Fed- 
eral tax  purposes.  Since  the  provisions  of  the 
Act,  specifying  the  last  day  of  the  income 
year'  as  the  time  of  accrual  and  as  the  lien 
date,  are  for  a  special  and  limited  j^urpose  only, 
i.e.,  priority  of  liens,  and  has  reality  in  this 
connection  only  as  it  relates  back  from  a  de- 
linquency occurring  in  the  taxable  year',  we 
do  not  think  such  provisions  can  be  considered 
determinative  of  the  question  before  us." 


*This  reference  is  to  the  mimeoRTaphed  copy  of 
the  opinion  sent  to  counsel  by  the  Clerk. 
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Reading  the  balance  of  the  opinion  with  this  last- 
quoted  statement  in  mind,  it  is  evidence  that  the 
Trial  Judge  was  merely  determining  when  the 
franchise  tax  would  have  accrued  if  there  had  l)een 
no  provision  at  all  in  the  statute  with  respect  to  an 
accrual  date  or  a  lien  in  support  of  the  tax.  Thus, 
at  pages  8  and  9  of  the  Opinion,  the  Court  considers 
the  nature  and  character  of  the  franchise  tax  and 
concludes,  on  the  basis  of  such  study,  that  '^There- 
fore, on  the  last  day  of  the  income  year'  we  are 
unable  to  see  how  any  liability  can  arise  for  a  tax 
imposed  on  the  privilege  of  doing  business  for  a 
year  not  yet  commenced."  In  other  words,  the 
Court  assumes  that  the  problem  presented  for  de- 
cision is  what  would  be  the  proper  date  of  accrual 
of  the  tax,  if  there  were  no  statutory  accrual  and 
lien  date.  However,  regardless  of  what  the  Court 
might  discern  from  its  analysis  of  the  nature  of 
the  tax,  the  fact  remains  that  the  Legislature  of  the 
State  of  California  has  expressly  provided  that  the 
tax  shall  accrue  and  become  a  lien  on  the  last  day 
of  the  income  year.  That  is  how  the  liability  arose 
which  the  petitioner  herein  accrued;  it  accrued  be- 
cause of  the  express  statutory  provisions  creating 
such  liability,  not  because  of  the  nature  of  the  tax. 
The  nature  of  the  tax  has  nothing  to  do  with  the 
proper  accrual  date  under  such  circumstances. 

It  is  to  be  observed  that  the  Trial  Judge  in  [71] 
effect  concedes  that  the  provisions  of  the  Act  did 
at  least  ''have  significance  in  terms  of  priority  of 
liens."  In  fact,  as  shown  by  the  decisions  cited 
and  discussed  at  pages  36  and  following  of  Peti- 
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tioiier's  Opening  Brief,  the  provision  establishing 
the  lien  as  of  the  last  day  of  the  income  year  gives 
the  state  a  priority  as  against  not  only  unsecured 
tax  claims  of  the  United  States  but  also  as  against 
secured  tax  claims  of  the  United  States,  the  lien 
for  which  attached  subsequent  to  the  statutory  lien 
date  for  the  state  tax.  Thus,  in  the  present  case, 
if  the  Federal  Government  had  filed  a  lien  on  Jan- 
uary 1,  1944,  the  state's  lien  would  have  been  su- 
perior thereto.  Necessarily,  in  order  to  have  this 
effect,  there  must  have  been  a  liability  to  be  sup- 
ported by  the  lien.  If  there  was  such  liability  sup- 
ported by  such  a  lien,  it  is  difficult  to  perceive  how 
it  can  be  said  that  this  is  without  significance  for 
Federal  tax  purposes.  The  bare  statutory  accrual 
date  should  suffice  to  require  the  accrual  on  a  tax- 
payer's books  in  accordance  therewith,  but  here  w^e 
have,  in  addition,  such  a  lien  in  support  of  the  tax 
as  to  show"  beyond  reasonable  doubt  that,  in  specify- 
ing that  the  liability  accrued  as  of  the  chosen  date, 
the  statute  was  not  creating  a  meaningless  picture. 
In  regard  to  the  Court's  conclusion  that  the  pro- 
visions of  the  Act  specifying  the  last  day  of  the 
income  [72]  year  as  the  date  of  accrual  and  as  the 
lien  date  are  for  a  special  and  limited  purpose  only, 
that  is,  ^ Apriority,"  we  merely  observe,  for  the  pres- 
ent, that  if  this  were  true  it  is  not  apparent  what 
object  would  have  been  accomplished  by  changing 
the  accrual  and  lien  date  from  the  first  day  of  the 
taxable  year  to  the  last  day  of  the  income  3^ear. 
Manifestly,  the  Leigislature  had  in  mind  the  effect 
of  such  change  upon  the  taxpayers,  and  was  not 
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merely  moving  its  own  priority  ahead  one  day. 
However,  whatever  may  have  been  the  ' '  purpose ' '  of 
the  Legislature,  the  fact  remains  that  the  statute  is 
in  general  terms — it  does  not  create  liability  solely 
for  such  purpose,  but  prescribes  without  any  limita- 
tions that  the  tax  shall  accrue  on  the  last  day  of 
the  income  year  (Sec.  4(7))  and  that  such  liability 
shall  be  supported  by  the  lien  prescribed  in  Sec. 
29  of  the  Act.  The  decision  herein  will  be  patently 
unsupportable  if  it  is  allowed  to  remain,  as  it  is, 
based  upon  such  a  clear  misinterpretation  of  the 
admittedly  controlling  local  law. 

(b)  Applicability   of   principles   established 
in  property  tax  accrual  cases. 

The  opinion  also  involves  errors  in  its  rejection 
of  the  principle,  established  by  certain  cases  re- 
lating to  the  accrual  of  property  taxes,  that  taxes 
accrue  when  the  [73]  statutory  lien  in  support 
thereof  attaches. 

For  example,  the  opinion  purportedly  dis- 
tinguishes the  cases  of  Magi'uder  v.  Supples,  316 
U.S.  394,  29  AFTR  196,  California  Sanitary  Com- 
pany, Ltd.,  32  B.T.A.  122,  and  Crown-Zellerbach 
Corp.,  43  B.T.A.  541,  upon  the  bare  ground  that 
*^ These  cases  involve  generally"  the  question  of  who 
was  liable  for  local  property  taxes  as  between  trans- 
feror and  transferee." 

It  is  true  that  the  first  two  of  the  cited  cases  in- 
volved the  question  of  who  was  entitled  to  a  deduc- 
tion, for  federal  tax  purposes,  of  property  taxes 
paid  by  a  person  who  purchased  the  property  and 
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paid  taxes  which  were  a  lien  before  the  date  of 
purchase.  It  is  not  apparent,  however,  why  this 
prevents  the  principle  established  therein  from 
being  applicable  to  cases  involving  the  deduction 
of  taxes  where  no  transfer  of  property  is  involved. 
In  the  cases  involving  the  right  of  a  purchaser  to 
deduct  the  property  taxes  paid  by  him,  the  Courts 
are  merely  determining  when  the  liability  for  the 
tax  accrued.  If  it  accrued  prior  to  the  transfer, 
then,  manifestly,  it  was  not  the  tax  of  the  transferee, 
and  so  could  not  be  deducted  by  him.  Conversely, 
however,  it  would  necessarily  follow  that  in  such 
case  the  tax  would  be  deductible  by  the  transferor. 
As  pointed  out  at  page  47  of  petitioner's  opening 
brief,  it  is  clear  that  if  the  tax  thus  accrues  on  [74] 
the  lien  date  for  purposes  of  determining'  v^^^io  is 
entitled  to  a  deduction  therefor  as  between  the 
seller  or  the  purchaser,  it  must  also  accrue  on  the 
lien  date  for  purposes  of  determining  when  it  is 
deductible  by  a  taxpayer  on  the  accrual  basis.,  even 
if  no  transfer  of  the  property  is  involved.  In  fact, 
this  is  in  effect  the  position  asserted  by  the  Chief 
Counsel  of  the  Bureau  of  Internal  Revenue  in 
G.C.M.  21373  (1939-2  C.  B.,  page  82).  Further- 
more, the  Crown-Zellerbach  case,  also  distinguished, 
as  hereinabove  noted,  by  the  Court  herein,  involved 
simply  the  question  of  the  proper  year  for  the  de- 
duction of  property  taxes  paid  by  the  petitioner 
therein.  No  transfer  was  involved.  Clearly,  the 
purported  ground  of  distinguishing  these  cases  is 
without  merit. 
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The  opinion  attempts  further  to  distinguish  the 
property  tax  cases — holding  that  property  taxes 
accrue  when  the  lien  therefor  attaches — upon  the 
ground  that  (Opinion,  page  8)  ^^The  nature  and 
character  of  the  franchise  tax  herein  is  essentially 
different  from  the  property  taxes  involved  in  the 
above  discussed  cases."  Of  course,  this  is  true  in 
many  respects.  But  the  property  tax  cases  were 
cited  for,  and  support,  the  proposition  that  local 
taxes  accrue,  for  Federal  income  tax  purposes,  on 
the  date  when  there  is  personal  liability  therefor, 
or  when  the  lien  therefor  attaches,  whichever  is 
earlier;  and  if  such  date  [75]  is  specified  in  the  local 
tax  law,  then  it  is  immaterial  that  the  tax  is  for  a 
period  commencing  at  a  later  date,  or  that  at  the 
designated  accrual  or  lien  date  the  taxes  have  not 
been  assessed,  or  that  the  basis  for  computing  the 
amount  of  the  tax  is  still  unknown  (see  Petitioner's 
Opening  Brief,  page  46),  or  even  that  the  tax  may 
in  fact  subsequently  be  abated  or  refunded.  (Id., 
pp.  55-56.)  The  question  is  not  whether  the  taxes 
are  similar  but  w^h ether  the  statutory  provisions 
as  to  accrual  of  liability  or  as  to  the  attaching  of 
a  lien  in  support  of  the  taxes  are  similar.  If  the 
lien  and/or  accrual  provisions  are  similar,  then 
the  fact  that  in  the  absence  of  such  an  accrual  or 
lien  provision  the  Court  might  w^ell  conclude  that 
the  character  of  the  franchise  tax  is  such  that  it 
does  not  accrue  until  some  later  time,  is  entirely 
immaterial.  Manifestly,  the  opinion  misconceives 
the  problem  here  presented. 
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Further,  in  discussing  the  nature  of  the  franchise 
tax  involved  herein,  the  Court  states  that  under  the 
terms  of  the  Act  withdrawal  or  dissolution  may  re- 
lieve the  taxpayer  from  taxation  for  the  portion  of 
the  ^ taxable  year"  during  which  the  franchise 
privilege  is  not  exercised.  (Opinion,  pp.  8-9.)  As 
a  matter  of  fact,  no  dissolution  or  withdrawal  dur- 
ing the  ^ taxable  year"  would  completely  relieve 
the  taxpayer  of  liability  for  the  franchise  tax  based 
on  the  income  of  the  income  year.  At  most,  it 
would  reduce  the  tax  to  the  minimum  amount  pre- 
scribed by  the  act.  [76]  (See  Petitioner's  Opening 
Brief,  pp.  32-35.)  And,  in  any  event,  as  is  more 
fully  discussed  in  Petitioner's  Opening  Brief 
herein  (pp.  55  ff.),  ^^ accrual"  is  not  synonymous 
with  or  dependent  upon  absolute  certainty  of  pay- 
ment of  the  full  amount  of  the  accrued  liabilit)^ 
As  the  Trial  Judge  herein  has,  in  another  recent 
decision  involving  the  proper  time  for  the  deduction 
of  taxes  accrued,  very  clearly  pointed  out,  ^^The 
propriety  of  the  accruals  must  be  judged  by  the 
facts  which  petitioner  knew  or  could  reasonably  be 
expected  to  know  at  the  closing  of  its  books  for  the 
taxable  year  *  ^  ^."  (Baltimore  Transfer  Co.,  8 
T.  C.  1  (No.  1),  upholding  the  deduction  in  the 
amount  accrued,  notwithstanding  a  subsequent  re- 
duction in  the  amount  of  the  tax.)  The  applica- 
bility of  the  principle  thus  stated  in  the  cited  case 
to  the  facts  herein  is  self-evident.  Here,  in 
the  light  of  the  facts  as  of  the  close  of  the  ^*  income 
year"  there  was  no  reasonable  possibility  of  the 
petitioner  not  being  required  to  pay  in   full  the 
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liability  which  it  accrued;  and  subsequent  events 
have  only  borne  out  petitioner's  then  appraisal  of 
the  facts,  for  the  tax  in  question  was  in  fact  paid 
in  full  and  has  never  been  refunded  or  abated  in 
any  part.  (See  Petitioner's  Opening  Brief,  pp. 
32-35;  Petitioner's  Reply  Brief,  pp.  44-45.)  Yet 
the  Opinion  herein  does  not  even  mention  the  Balti- 
more Transfer  case.  This  case  is  more  fully  dis- 
cussed in  Petitioner's  Reply  Brief,  pages  32-34, 
and  40-41.  Also,  in  regard  to  the  propriety  of 
accruing  taxes  w^hich  [77]  might  be  affected  by  cer- 
tain contingencies,  see  the  decision  of  the  Trial 
Judge  herein  in  Louisiana  Delta  Hardwood  Lumber 
Co.,  Inc.,  7  T.  C.  994  (No.  116),  and  the  discussion 
thereof  and  of  other  capital  stock  tax  cases  in 
Petitioner's  Reply  Brief,  pages  41-45.  It  is  not 
apparent  how  the  decision  herein  by  the  Trial  Judge 
can  be  reconciled  wdth  his  decision  in  the  above  cited 
cases. 

(c)  Applicability   of   '^expense "-deduction 
principles. 

The  Court  herein  also  confuses  the  problem  here 
presented — which  is  one  of  a  deduction  under  I.R.C. 
Section  23(c)  for  taxes — with  the  pi'oblems  in- 
volved in  connection  with  deductions  under  I.R.C. 
Section  23(a)  for  expenses  (p:ee  Opinion,  pn.9:e  9\ 
The  deduction  for  taxes  is  for  taxes  which  accrue 
during  the  taxable  year  in  question;  and  whei'e 
there  is  a  lien,  the  taxes  accrue  in  the  year  in 
which  they  become  a  lien,  regardless  of  whether 
the  tax  is  for  that  year  in  the  sense  that  a  business 
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expense  has  to  be  for  the  taxable  year.  It  is 
squarely  so  held  in  the  Crown-Zellerbach  case, 
supra.  That  case  involved,  amongst  other  taxes, 
property  taxes  imposed  by  the  State  of  California. 
These  taxes  became  a  lien  on  the  first  Monday  in 
March  but  were  levied  for  and  paid  in  the  State 
fiscal  period  commencing  the  following  July  first 
and  ending  on  June  30  of  the  next  calendar  year. 
The  taxpayer  in  that  case  kept  its  books  of  account 
on  the  basis  of  a  fiscal  [78]  year  ending  April  30, 
and  used  an  accrual  method  of  accounting.  The 
question  presented  to  the  Board  was  the  proper 
year  in  which  to  deduct  these  taxes.  The  taxpayer 
contended  that  it  should  be  permitted  to  deduct  in 
its  fiscal  year  ended  April  30,  1937,  ten-twelfths  of 
the  California  taxes  which  became  a  lien  on  the 
first  Monday  in  March,  1936,  and  were  for  the  State 
fiscal  year  July  1,  1936,  to  June  30,  1937  (because 
ten-twelfths  of  that  State  fiscal  perod  fell  within 
said  fiscal  year  of  the  taxpayer).  In  other  words, 
the  taxpayer's  theory  was,  as  is  apparently  the 
theory  of  the  decision  herein,  that  taxes  must  be 
deducted  in  the  taxpayer's  accounting  period  in 
which  falls  the  period  for  which  the  taxes  are  im- 
posed. The  Commissioner,  however,  there  con- 
tended that  taxes  were  required  to  be  deducted  in 
the  year  in  which  they  accrued,  and  that  they  ac- 
crued in  the  taxpayer's  fiscal  year  in  which  fell  the 
lien  date  prescribed  by  the  local  law.  Thus,  in  the 
cited  case,  his  contention  was  that  the  taxpayer 
was  required  to  deduct  in  its  fiscal  year  ended 
April  30,  1937,  the  California  taxes  which  became 
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Si  lien  on  the  first  Monday  in  March,  1937,  notwith- 
standing they  were  for  the  period  July  1,  1937,  to 
June  30,  1938.  The  Board  upheld  the  Commissioner. 
Clearly,  this  is  directly  opposed  to  the  decision  in 
the  ease  at  bar. 

Any  language  in  tax  deduction  cases  which  might 
appear  to  apply  the  principles  applicable  to  ^'ex- 
pense" deductions  will  be  found  to  relate  to  taxes 
for  which  no  statutory  accrual  or  lien  date  is  pre- 
scribed. There  is  no  authority,  how^ever,  for  the 
proposition  that  taxes  which,  under  unequivocal 
provisions  of  the  local  tax  law,  accrue  and  become  a 
lien  in  one  taxable  year  of  the  taxpayer,  may  be 
shifted  by  the  Commissioner  to  another  taxable 
year  merely  because  that  is  the  year  for  which  the 
tax  is  imposed.  Certainly,  no  case  cited  in  the 
Opinion  so  holds;  and  the  Trial  Judge  apparently 
recognized  this  for,  as  noted,  his  whole  discussion 
is  based  upon  the  false  premise  that  the  accrual 
and  lien  provisions  of  the  California  Franchise 
Tax  Act  have  ^^no  significance"  except  for  purj^oses 
of  establishing  the  State's  priority. 

It  is  interesting  to  note  that  it  is  only  in  con- 
nection with  the  discussion  of  the  deduction  for 
the  franchise  tax  as  a  l)usiness  expense,  that  any 
reference  is  made  in  the  0]union  to  a  proper  ac- 
crual date  as  being  affected  by  the  requirement 
that  the  accrual  '^properly  reflect"  petitioner's  not 
income.  It  is  merely  declared  (Opinion,  page  9), 
Vv^ithout  consideration  of  any  authorities,  that  the 
tax  was /^*  *  *  an  expense  which  must  necessarily 
be  taken  into  account  in  the  tax  vear  1944  in  order 
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properly  to  reflect  petitioner's  net  income  in  that 
year."  Again,  it  is  clear  that  the  Court  is  com- 
pletely disregarding  the  [80]  provisions  of  the  local 
tax  statute  specifying  the  date  of  accrual  of,  and 
of  the  lien  for,  the  tax.  Petitioner  fully  discussed 
in  its  opening  brief  (pages  65  and  following)  the 
matter  of  the  application  of  Section  41  and  43 
of  the  Internal  Revenue  Code  relating  to  the  neces- 
sity for  reporting  income  and  deductions  iri  a  man- 
ner which  clearly  reflects  income.  The  case  of 
Security  Flour  Mills  v.  Commissioner  (1944),  341 
IT.  S.  281,  31  APTR  1214,  1216,  should  lay  at  rest 
any  possible  contention  that  these  sections  were  in- 
tended to  authorize  the  Commissioner  to  take  de- 
ductions out  of  the  3^ear  in  which  they  in  fact 
legally  accrued  and  put  them  in  some  other  year, 
upon  the  ground  that  this  is  necessary  in  order 
^Ho  clearly  reflect  income."  However,  the  Opinion 
herein  does  not  even  refer  to  the  Security  Flour 
Mills  case.  On  this  point,  too,  the  decision  in  the 
Crown-Zellerbach  case,  supra,  is  of  interest.  In 
holding  that  the  taxes  there  invoh^d  accrued  when 
they  became  a  lien,  and  in  rejecting  the  contention 
of  the  taxpayer  that  these  taxes  should  be  accrued 
only  in  the  proportion  that  they  were  for  a  tax 
period  included  in  the  taxpayer's  fiscal  year,  the 
Board  necessarily  held  that  the  method  of  account- 
ing approved  by  it  clearly  reflected  income.  In  the 
present  case,  under  the  unequivocal  provisions  of 
the  State  law^,  the  tax  accrued  and  became  a  lien 
on  December  31,  1943,  and  under  the  principle 
established  in  the  Security  Flour  Mills  case,  [81] 
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the  Commissioner  is  not,  under  such  facts,  entitled 
to  shift  the  accrual  date  to  some  undesignated  time 
in  1944,  under  the  guise  of  properly  reflecting  peti- 
tioner's net  income. 

In  conclusion,  it  is  respectfully  urged  that  the 
report  promulgated  herein  on  July  30,  1947,  is  based 
upon  clear  errors  of  law  which,  if  uncorrected  by 
this  Court,  will  leave  the  decision  unsupportable. 
Furthermore,  the  matter  is  of  such  general  interest 
to  corporations  doing  business  in  California,  that 
this  Court  should  not  permit  said  report  to  become 
the  decision  of  the  Court  without  a  review  by  the 
entire  Court.  Attention  is  called  to  the  fact  that 
the  petitioner's  briefs  herein  are  printed  briefs,  so 
that  a  review  by  the  entire  Court  may  be  expedi- 
tiously had.  It  is  respectfully  submitted  that  the 
Presiding  Judge  should  exercise  his  discretion  to 
direct  the  report  to  be  reviewed  by  the  Court. 

Dated  at  Los  Angeles,  California,  August  15, 
1947. 

THOMAS  R.  DEMPSEY, 
ELMO  H.  CONLEY, 
JOSEPH  D.  BRADY, 
JOHN  O.  PAULSTON, 
By  /s/  JOHN  O.  PAULSTON 

Counsel  for  the  Petitioner. 

Received  and  filed  Aug.  19,  1947. 
Served  Aug.  20,  1947. 

Denied  Aug.  21,  1947.  Bolon  B.  Turner,  Presid- 
ing Judge.     [82] 
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[Title  of  Tax  Court  and  Cause.] 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit: 

Now  comes  Central  Investment  Corporation,  a 
corporation,  by  Joseph  D.  Brady  and  John  O.  Paul- 
ston,  its  attorneys,  and  respectfully  shows: 

I. 

Jurisdiction  and  Venue 

The  petitioner  on  review  (hereinafter  sometimes 
referred  to  as  the  petitioner)  is  a  California  corpor- 
ation. The  respondent  on  review  is  the  duly  ap- 
pointed, qualified,  and  acting  Commissioner  of  In- 
ternal Revenue.  The  case  involves  the  federal  ex- 
cess profits  tax  liability  of  petitioner  [83]  for  the 
calendar  year  1943.  Respondent  determined  that 
there  was  a  deficiency  in  petitioner's  excess  profits 
tax  liability  for  said  year  in  the  amount  of  $34,- 
971.23.  The  Tax  Court  of  the  United  States,  on 
July  30,  1947,  promulgated  its  Findings  of  Fact 
and  Opinion  (per  Judge  Hill)  upholding  this  deter- 
mination by  respondent,  and  on  July  31,  1947,  pur- 
suant to  said  findings  and  opinion,  entered  its  de- 
cision that  there  was  a  deficiency  in  excess  profits 
tax  due  from  petitioner  for  the  year  1943  in  the 
sum  of  $34,971.23.  Thereafter,  and  prior  to  Au- 
gust 21,  1947,  petitioner  filed  with  the  Tax  Court 
a  motion  for  a  review  bv  the  full  Court,  but  this 
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motion  was  denied  by  the  Presiding  Judge  of  the 
Tax  Court  on  August  21,  1947.  This  petition  for 
review  is  for  a  review  of  said  decision  by  the  Tax 
Court  upholding  respondent's  determination  of  a 
deficiency,  and  is  filed  pursuant  to  the  provisions 
of  Sections  1141  and  1142  of  the  Internal  Revenue 
Code.  The  Court  in  which  said  review  is  sought 
is  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit.  Venue  in  said  Ninth  Circuit 
is  established  by  the  fact  that  petitioner's  excess 
profits  tax  return  for  the  taxable  year  1943  was 
filed  with  the  Collector  of  Internal  Revenue  for  the 
Sixth  District  of  California,  located  at  Los  Angeles, 
which  collection  district  is  within  the  jurisdiction  of 
the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  by  the  fact  that  the  parties  hereto  have 
not  stipulated  that  said  decision  by  the  Tax  Court 
may  be  reviewed  by  any  Court  [84]  of  Appeals 
other  than  the  one  herein  designated. 

11. 

Nature  of  Controversv 

Petitioner  is,  and  at  all  material  times  has  been, 
the  owner  of  the  Biltmore  Hotel  in  Los  Angeles, 
California.  It  has  kept  its  books  and  filed  its  tax 
returns  on  the  accrual  method  and  for  the  account- 
ing period  of  the  calendar  year.  On  December  31, 
1943,  it  accrued  its  liabilitv  for  the  California  fvnn- 
chise  tax,  under  the  California  Bank  and  Corpora- 
ton  Franchise  Tax  Act,  in  the  am.ount  of  $43,174.36, 
based, upon  its  net  income  for  the  year  1943,  and 
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in  its  federal  income  and  excess  profits  tax  returns 
for  1943  it  claimed  the  deduction  for  said  accrued 
liability.  The  amount  so  accrued  was  in  fact  paid 
by  petitioner  in  1944  at  the  times  required  by  the 
California  Bank  and  Corporaton  Franchise  Tax 
Act.  It  is  not  disputed  that  the  amount  so  accrued 
was  the  correct  amoimt  of  petitioner's  franchise 
tax  liability  based  upon  its  1943  net  income.  The 
respondent  determined,  however,  that  this  liability 
had  not  accrued  in  1943,  but  would  accrue  only  in 
1944,  and  was  therefore  not  deductible  in  deter- 
mining the  net  income  of  1943  for  federal  income 
or  excess  profits  tax  purposes.  This  determination 
by  respondent  was  made  notwithstanding  that  the 
California  Bank  and  Corporation  Franchise  Tax 
Act  expressly  provides,  and  did  provide  on  and 
prior  to  December  31,  1943,  that  taxes  imposed  by 
said  Act  accrued  on  the  last  day  of  [85]  the  year 
the  income  of  which  was  the  basis  for  the  tax,  and 
that  said  taxes  should  constitute  a  lien  upon  the 
real  property  of  the  taxpayer,  which  lien  should 
attach  on  said  last  day  of  the  year  the  income  of 
which  was  the  basis  for  said  tax.  The  Tax  Court 
upheld  this  determination  of  the  respondent,  upon 
the  ground  that  these  provisions  of  the  Act  had 
significance  only  in  terms  of  priority  of  liens  and 
did  not  affect  the  question  of  accrual  for  federal 
tax  purposes. 

The  Tax  Court  of  the  United  States  erred: 

1.     In  holding  and  deciding  that  the  amount 
of   $43,174.36,   which  was   the   amount   of  the 
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California  franchise  tax  based  upon  petitioner's 
net  income  for  the  calendar  year  1943,  did  not 
accrue  on  December  31,  1943. 

2.  In  holding  and  deciding  that  said  amount 
of  $43,174.36  was  not  deductible  by  petitioner 
in  computing  its  net  income  for  federal  income 
and  excess  profits  tax  purposes  for  the  calen- 
dar year  1943. 

3.  In  holding  and  deciding  that  said  amount 
of  $43,174.36  was  deductible  by  petitioner  in 
computing  its  net  income  for  federal  income 
and  excess  profits  tax  purposes  for  the  calen- 
dar year  1944  only. 

4.  In  holding  and  deciding  that  there  was 
any  deficiency  in  any  sum  whatsoever  in  the 
payment  of  petitioner's  excess  profits  tax  for 
the  year  1943.  [86] 

5.  In  rendering  an  opinion  and  decision 
which,  in  the  respects  al)ove  enumerated,  are 
contrary  to  the  controlling  law  and  the  regula- 
tions, and  are  not  suppoi'ted  by  any  evidence 
in  the  case. 

Wherefore,  petitioner  prays  that  the  decision  of 
The  Tax  Court  of  the  United  States  be  reviewed 
by  the  Circuit  Court  of  Ajjpeals  for  the  Ninth  Cir- 
cuit ;  that  a  transcript  of  the  record  be  prepared  in 
accordance  with  the  law  and  the  rules  of  said 
Court  and  be  transmitted  to  the  (  lerk  of  said  Court 
for  filing;  and  that  appropriate  action  be  taken  to 
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the  end  that  the  errors  herein  complained  of  may 
be  reviewed  and  corrected  by  said  Court. 

Dated  October  23,  1947. 

/s/  JOSEPH  D.  BRADY, 
/s/  JOHN  O.  PAULSTON, 

Counsel  for  Petitioner 
on  Review. 

Piled  Oct.  30,  1947.   [87] 


[Title  of  Tax  Court  and  Cause.] 

NOTICE  OF  PILING  PETITION 
FOR  REVIEW 

To  the  Honorable  George  J.  Schoeneman,  Commis- 
sioner of  Internal  Revenue,  Internal  Revenue 
Building,  Washington,  D.  C,  and  the  Honor- 
able Charles  Oliphant,  Chief  Counsel  for  the 
Bureau  of  Internal  Revenue,  Internal  Revenue 
Building,  Washington,  D.  C: 

You  Are  Hereby  Notified  that  on  the  30tli  day 
of  October,  1947,  the  above  petitioner  filed  with 
the  Clerk  of  The  Tax  Court  of  the  United  States, 
at  Washington,  D.  C,  a  petition  for  review  by  the 
United  States  Circuit  Court  of  [88]  Appeals  for 
the  Ninth  Circuit  of  the  decision  of  The  Tax  Court 
of  the  United  States  heretofore   rendered   in   the 
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above-entitled  cause.  A  copy  of  the  petition  for 
review  as  filed  is  attached  hereto,  and  served  upon 
you. 

Dated  this  30th  day  of  October,  1947. 

/s/  JOSEPH  D.   BRADY, 
/s/  JOHN  O.  PAULSTON, 

Counsel  for  Petitioner 
on  Review. 

Service  of  the  foregoing  notice,  together  with  a 
copy  of  the  petition  for  review,  is  acknowledged 
this  30th  day  of  October,  1947. 

GEORGE  J.  SCHOENEMAN, 

Commissioner  of 
Internal  Revenue, 
Respondent, 

CHARLES  OLIPHANT, 

Chief  Counsel  for  the  Bureau 
of  Internal  Revenue, 

By  /s/  CHARLES   OLIPHANT,     CAR 
Piled  Oct.  30,  1947.  [89] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

Tax  Court  Docket  No.  7959 

CENTRAL  INVESTMENT  CORPORATION 

(a  corporation), 

Petitioner  on  Review, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent  on  Review. 

ORDER  DIRECTING  TRANSMISSION  OP 
ORIGINAL  REPORTER'S  TRANSCRIPT 
AND  ORIGINAL  EXHIBITS  ON  FILE 
WITH  THE  TAX  COURT 

The  above-designated  petitioner  on  review  having 
duly  filed  its  petition  for  a  review  of  the  decision 
of  the  Tax  Court  on  the  L^nited  States  in  a  pro- 
ceeding before  said  Tax  Court  bearing  docket  num- 
ber 7959,  in  which  proceeding  the  Tax  Court  ren- 
dered its  decision  on  July  31,  1947,  that  there  is 
a  deficiency  in  federal  excess  profits  tax  owing  by 
the  petitioner  for  the  calendar  year  1943  in  the 
amount  of  $34,971.23,  and  said  petitioner  having 
duly  filed  its  Designation  of  the  Contents  of  the 
Record  on  Review  and  having  presented  to  this 
Court  its  Motion  for  Transmission  of  Original  Re- 
porter's Transcript  and  Original  Exhibits  on  File 
with  the  Tax  Court  in  lieu  of  transcribing  said 
Reporter's  Transcript  and  copying  said  exhibits 
into  [90]  the  record  on  review: 

It  Is  Hereby  Ordered  that  the  Clerk  of  the  Tax 
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Court  of  the  United  States  be,  and  he  is  hereby, 
directed  to  furnish  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  with  the  original 
exhibits  on  file  with  the  Clerk  of  the  Tax  Court  in 
said  action  bearing  docket  number  7959  in  the  files 
of  said  Court,  said  original  records  to  be  in  lieu  of 
copying  the  same  into  the  transcript  prepared  by 
the  Clerk  of  the  Tax  Court  of  the  record  on  re- 
view herein. 

Dated,  October  28,  1947. 

WILLIAM  DENMAN, 

Acting  Senior  United  States 
Circuit  Judge. 

[Endorsed] :     Piled  Oct.  28,  1947.  [91] 


In  The  Tax  Court  of  the  United  States 
Docket  No.   7959 

CENTRAL  INVESTMENT  CORPORATION 

(a  corporation). 

Petitioner, 
vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

PETITIONER'S  DESIGNATION  OP 
CONTENTS  OP  RECORD  ON  REVIEW 

To   the   Clerk   of   the    Tax    Court   of   the    United 
States : 
The  above-designated  petitioner,  being  also  the 
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petitioner  on  review,  hereby  designates  for  inclu- 
sion in  the  record  for  consideration  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  on  review  of  the  decision  of  the  Tax  Court 
of  the  United  States  entered  in  said  action  on  July 
31,  1947,  the  following: 

1.  The  docket  entries  of  all  proceedings  before 
the  Tax  Court. 

2.  Pleadings  before  the  Tax  Court,  including: 

(a)  Petition,  including  annexed  Exhibit  A  (be- 
ing a  copy  of  deficiency  letter  and  statement 
attached  thereto). 

(b)  Answer.  [92] 

3.  The  complete  record  of  all  the  proceedings 
and  evidence  taken  before  the  Tax  Couit  of  the 
United  States,  together  with  copies  of  exhibits  in- 
troduced in  evidence,  except  that  if  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit orders  and  directs  the  transmission  of  the 
original  Reporter's  Transcript  of  the  proceedings 
and  evidence  before  the  Tax  Court  to  said  Circuit 
Court  of  Appeals,  the  transmission  of  said  original 
Reporter's  Transcript  may  be  deemed  to  be  made 
in  lieu  of  transcribing  a  copy  thereof  into  the  record 
prepared  pursuant  to  this  designation,  and  except 
that  if  the  Circuit  Court  of  Appeals  for  the  Ninth 
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Circuit  orders  and  directs  the  transmission  of  the 
original  exhibits  on  file  with  the  Clerk  of  the  Tax 
Court  to  said  Circuit  Court  of  Appeals  in  their 
original  form  for  the  inspection  of  that  Court,  the 
transmission  of  such  original  exhibits  may  be 
deemed  to  be  made  in  lieu  of  copying  the  same  into 
the  record  prepared  pursuant  to  this  designation. 

4.  The  Findings  of  Fact  and  Opinion  of  the 
Tax  Court,  promulgated  July  30,  1947. 

5.  The  Decision  of  the  Tax  Court,  entered  July 
31,  1947. 

6.  Motion  for  Review  by  the  Court  of  Report 
of  a  Division  (Judge  Hill). 

7.  Order  dated  August  21,  1947,  denying  motion 
for  review  by  full  Court.  [93] 

8.  Petition  for  Review  bv  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

9.  Notice  of  Filing  Petition  for  Review,  to- 
gether with  proof  of  service  thereof  and  of  service 
of  a  copy  of  the  Petition  for  Review. 

10.  This  Designation  of  Contents  of  Record  on 
Review. 

Request  is  hereby  made  that  a  transcript  of  said 
record  be  prepared,  certified,  and  transmitted  by 
the  Clerk  of  the  Tax  Court  of  the  United  States  to 
the  Clerk  of  the  United  States  Circuit  Court  of 
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Appeals  for  the  Ninth  Circuit  as  required  by  law 
and  the  rules  of  said  Circuit  Court  of  Appeals. 

Dated  October  23,  1947. 

/s/  JOSEPH  D.  BRADY, 
/s/  JOHN  O.  PAULSTON, 

Counsel  for  Petitioner. 

Personal  service  of  a  copy  of  the  foregoing  Desig- 
nation is  hereby  acknowledged  as  having  been  made 
this  30th  day  of  October,  1947. 

GEORGE!  J.  SCHOENEMAN, 

Commissioner   of 
Internal  Revenue, 
Respondent, 

CHARLES  OLIPHANT, 

Chief  Counsel  for  the  Bureau 
of  Internal  Revenue, 

By  /s/  CHARLES   OLIPHANT,     CAR. 

Piled  Oct.  30,  1947.  [94] 
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[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  clerk  of  The  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going pages,  1  to  94,  inclusive,  contain  and  are  a 
true  copy  of  the  transcript  of  record,  papers,  and 
proceedings  on  file  and  of  record  in  my  office  as 
called  for  by  the  Praecipe  in  the  appeal  (or  ap- 
peals) as  above  numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  12th  day  of  November,  1947. 

[Seal]        /s/  VICTOR  S.  MERSCH,     EMT 

Clerk,  The  Tax  Court  of 
the  United  States. 


[Endorsed]:  No.  11796.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Central 
Investment  Corporation,  Petitioner,  vs.  Commis- 
sioner of  Internal  Revenue,  Respondent.  Transcript 
of  the  Record.  Upon  Petition  to  Review  a  Decision 
of  The  Tax  Court  of  the  United  States. 

Piled  November  21,  1947. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11796 


CENTRAL  INVESTMENT  CORPORATION 

(a  corporation), 

Petitioner  on  Review, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent  on  Review. 

DESIGNATION  OP  POINTS  UPON  WHICH 
PETITIONER  INTENDS  TO  RELY  AND 
OP  PORTIONS  OP  RECORD  NECESSARY 
POR  CONSIDERATION  THEREOF 

The  certified  typewritten  transcript  of  record  in 
the  above-entitled  cause  having  been  duly  filed  with 
the  Clerk  of  the  above-entitled  Court,  and  there 
also  having  been  filed  with  said  Clerk,  pursuant  to 
order  of  this  Court  duly  made,  the  exhibits  in  their 
original  form  as  filed  in  the  proceeding  in  the  Tax 
Court  from  which  this  review  has  been  taken,  the 
petitioner  on  review  hereby  designates  the  points 
upon  which  it  intends  to  rely  upon  this  review,  and 
the  portions  of  the  record  which  are  necessary  for 
the  consideration  of  said  points  and  which  shall 
be  included  in  the  printed  record. 
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(a)   The  points  upon  which  petitioner  on  review 
intends  to  rely  upon  this  review  are  as  follows: 

1.  The  Tax  Court  of  the  United  States 
erred  in  holding  and  deciding  that  the  amount 
of  $43,174.36,  which  was  the  amount  of  the 
California  franchise  tax  based  upon  petition- 
er's net  income  for  the  calendar  year  1943,  did 
not  accrue  on  December  31,  1943. 

2.  The  Tax  Court  of  the  United  States 
erred  in  holding  and  deciding  that  said  amount 
of  $43,174.36  was  not  deductible  by  petitioner 
in  computing  its  net  income  for  federal  income 
and  excess  profits  tax  purposes  for  the  calendar 
year  1943. 

3.  The  Tax  Court  of  the  United  States 
erred  in  holding  and  deciding  that  said  amount 
of  $43,174.36  was  deductible  by  petitioner  in 
computing  its  net  income  for  federal  income 
and  excess  profits  tax  purposes  for  the  calen.dar 
year  1944  only. 

4.  The  Tax  Court  of  the  United  States 
erred  in  holding  and  deciding  that  there  was 
any  deficiency  in  any  sum  whatsoever  in  the 
payment  of  petitioner's  excess  profits  tax  for 
the  year  1943. 

5.  The  Tax  Court  oC  the  United  States 
erred  in  rendering  an  opinion  and  decision 
which,  in  the  respects  above  enumerated,  are 
contrary  to  the  controlling  law  and  the  regu- 
lations, and  are  not  supported  by  any  evidence 
in  the  ease. 
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(b)  The  portions  of  the  record  necessary  for  the 
consideration  of  said  points  and  required  to  be  in- 
cluded in  the  printed  record,  are  as  follows: 

The  entire  typewritten  transcript  of  record 
filed  in  said  cause,  together  with  the  original 
exhibits  heretofore  transmitted  to  this  Court 
in  their  original  form,  except  only  Exhibits 
A  and  B ;  provided,  however,  that  if  this  Court 
orders  and  directs  that  said  exhibits,  other  than 
Exhibits  A  and  B,  shall  be  omitted  from  the 
printed  record  but  that  said  omitted  exhibits 
shall  be  considered  by  the  Court  in  their  origi- 
nal form  as  though  set  out  in  the  printed  rec- 
ord, then,  and  only  then,  said  entire  typewritten 
transcript  of  record,  only  (not  inchiding  any 
of  the  exhibits),  is  necessary  for  the  considera- 
tion of  this  review  and  shall  be  included  in  the 
printed  record. 

Dated,  November  26,  1947. 

/s/  JOSEPH  D.  BRADY, 
/s/  JOHN  0.  PAULSTON, 

Counsel  for  Petitioner 
on  Review. 

[Endorsed]:     Filed  Nov.  28,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ORDER  FOR  CONSIDERATION  OP 
ORIGINAL  EXHIBITS 

The  above-designated  petitioner  on  review  having 
duly  filed  its  motion  for  consideration,  in  their 
original  form,  of  the  exhibits  heretofore  transmit- 
ted to  this  Court  by  the  Clerk  of  the  Tax  Court, 
and  good  cause  therefor  appearing: 

It  Is  Hereby  Ordered  that  Exhibits  A,  B,  C, 
D,  E,  F,  and  G,  introduced  in  evidence  before  the 
Tax  Court  of  the  United  States  in  the  proceeding 
from  which  the  present  review  has  been  taken,  and 
heretofore  transmitted  to  this  Court  in  their  origi- 
nal form  and  now  in  the  files  of  the  above-entitled 
proceeding  on  review  in  this  Court,  shall  be  omitted 
from  the  printed  record  on  review  herein,  and  that 
said  omitted  exhibits  shall  be  considered  by  this 
Court  in  connection  with  this  review  in  their  origi- 
nal form  as  though  set  out  in  said  printed  record 
on  review. 

Dated,  November  28,  1947. 

/s/  FRANCIS  A.  GARRECHT, 

Senior  United  States 
Circuit  Judge. 

[Endorsed]:     Filed   Nov.   28,   1947. 
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No.  11796. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Central  Investment  Corporation, 

Petitioner, 

vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


ON    PETITION    FOR    REVIEV^    OF    THE    DECISION    OF    THE 
TAX     COURT     OF     THE     UNITED     STATES 


PETITIONER'S  OPENING  BRIEF. 


Opinion   Below. 

The  opinion  of  the  Tax  Court  [R.  52-59]  is  reported 
in  9  T.  C.  128. 

Jurisdiction. 

The  petition  herein  is  to  review  the  decision  of  the  Tax 
Court  of  the  United  States  involving  taxpayer's  excess 
profits  tax  HabiHty  for  the  calendar  year  1943. 

The  jurisdiction  of  the  Tax  Court  is  based  upon  Sec- 
tion 1012(a)  of  the  Internal  Revenue  Code.  The  juris- 
diction of  this  Court  is  based  on  Sections  1141  and  1142 
of  the  Internal  Revenue  Code. 
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The  pleadings  and  facts  supporting  such  jurisdiction 
are  as  follows : 

Petitioner's  Federal  excess  profits  tax  return  for  the 
calendar  year  1943  was  filed  with  the  Collector  of  In- 
ternal Revenue  for  the  Sixth  District  of  California,  at 
Los  Angeles.  [R.  47.]  Respondent  determined  a  defici- 
ency in  petitioner's  excess  profits  tax  liability  in  the 
amount  of  $34,971.23,  and  notified  petitioner  of  this  de- 
termination under  date  of  March  21,  1945.  [R.  8-13.] 
Petition  for  redetermination  [R.  3-13]  was  filed  with  the 
Tax  Court  on  May  8,  1945.     [R.  2.] 

The  Tax  Court  (per  Hill,  Judge)  promulgated  its 
Findings  of  Fact  and  Opinion  on  July  30,  1947.  [R.  46- 
59.]  The  Decision  of  the  Tax  Court,  pursuant  to  said 
Findings  of  Fact  and  Opinion,  that  there  is  a  deficiency 
in  excess  profits  tax  for  the  calendar  year  1943  in  the 
amount  of  $34,971.23,  was  entered  on  July  31,  1947.  [R. 
60.]  Petitioner's  motion  for  a  review  by  the  entire  Tax" 
Court,  filed  August  19,  1947,  was  denied  by  the  Presiding 
Judge  on  August  21,  1947.  [R.  74.]  Taxpayer's  peti- 
tion for  review  was  filed  on  October  30,  1947.  [R.  75- 
79.] 

Question  Presented. 

Is  petitioner,  which  keeps  its  books  on  the  accrual  basis, 
entitled,  under  Section  23(c)(1),  Internal  Revenue  Code, 
to  a  deduction  for  its  taxable  year  ended  December  31, 
1943,  in  the  amount  of  $43,174.36,  for  a  California  fran- 
chise tax  which,  under  the  law  of  California,  accrued  and 
became  a  lien  on  December  31,  1943? 
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Statutes  and  Regulations  Involved. 

The  statutes  and  regulations  involved  are  as  follows: 

Internal  Revenue  Code,  Sections  23(c),  41,  43, 
and  48(c); 

Regulations  111,  Sections  29.23(c)-l,  29.41-1, 
29.41-2,  29.41-3,  29.43-1,  and  29.43-2; 

California  Bank  and  Corporation  Franchise  Tax 
Act  (California  Statutes  1929,  page  19,  as 
amended  to  and  in  effect  on  December  31,  1943), 
Sections  4(3),  4(5),  4(7),  5,  11,  13,  22,  23 
(part)  and  29. 

These  statutory  provisions  and  regulations,  together  with 
the  applicable  portions  of  regulations  and  rulings  by  the 
California  Franchise  Tax  Commissioner  (there  being  no 
official  publication  of  the  latter  regulations  and  rulings), 
are  set  forth  in  the  Appendix  hereto. 

Statement  of  the  Case. 

Petitioner  is  a  California  corporation  organized  Octo- 
ber 6,  1921,  with  its  principal  office  and  place  of  business 
at  Los  Angeles,  California.  [R.  3,  14,  47.]  It  is  the 
owner  of  the  real  property  known  as  the  Biltmore  Hotel 
in  that  city.  [R.  4-5,  14,  47.]  At  all  times  material  here- 
to it  was  subject  to  the  provisions  of  the  California  Bank 
and  Corporation  Franchise  Tax  Act  (California  Statutes 
1929,  page  19,  Chapter  13,  as  amended;  hereinafter  re- 
ferred to  as  the  Franchise  Tax  Act  or  the  Act),  which 
was  enacted  in  1929.     [R.  4-5,  14,  47.] 

This  Act  imposes^  an  annual  tax  on  corporations,  for 
the  privilege  of  exercising  their  corporate  franchises  with- 


iReferences  herein  to  the  Act  in  the  present  tense  include  also 
the  taxable  year  in  question,  viz.,  1943,  unless  the  context  indicates 
otherwise. 


in  this  state,  according  to  or  measured  by  net  income,  at 
the  rate  of  4  per  centum  upon  the  taxpayer's  net  income 
for  its  next  preceding  fiscal  or  calendar  year.^  Since 
1935,  the  year  the  net  income  pf  which  forms  the  basis 
for  the  tax  has  been  known  as  the  ''income  year,"  and 
the  year  for  and  in  which  the  tax  is  payable  has  been 
known  as  the  ''taxable  year."^  (Act,  Sec.  11(a)  and  (b).) 

This  tax  is  in  lieu  of  all  ad  valorem  taxes  and  assess- 
ments of  every  kind  and  nature  upon  the  general  cor- 
porate franchises  of  the  corporations  so  taxed.  (Act, 
sec.  4(7).)  If  the  corporation  completely  ceases  business 
activities  in  any  corporate  form  during  the  year  in  and 
for  which  the  tax  is  paid,  the  amount  of  the  tax  is  re- 
duced proportionately,  but  in  no  event  may  it  be  below  the 
minimum  amount  specified  in  the  statute.  (Act,  sees. 
13(k),  13(h),  4(3),  4(5).     See  also  sec.  13(1).) 

For  some  time  prior  to  1943  the  Act  had  expressly  pro- 
vided that  the  taxes  thereby  imposed  "shall  accrue  on  the 
first  day  of  the  'taxable  year'  *  *  *"  (Act,  sec.  4(7),  as 
amended  by  Cal.  Stats.  1935,  p.  960),  and  should  con- 
stitute a  lien  upon  the  real  property  of  the  taxpayer, 
which  lien  "shall  attach  on  the  first  day  of  the  'taxable 
year'  *  *  *."^  (Act,  sec.  29,  as  amended  by  Cal.  Stats. 
1935,  p.  979.)  The  Act  expressly  provided  that  this  lien 
"shall  have  the  same  force,  effect  and  priority  as  a  judg- 


^A  special  credit  of  15%  was  allowed  by  Section  7.5  of  the  Act, 
with   respect  to  taxable  years  beginning  after  December  31,    1943. 

^In  referring  to  earlier  authorities,  it  should  be  borne  in  mind  that 
prior  to  1935  the  year  the  income  of  which  formed  the  basis  for 
the  tax  was  known  as  the  ^'taxable  year."  (See  Cal.  Stats.  1929, 
p.  25,  sec.   11.) 

'^In  the  case  of  commencing  corporations  the  lien  of  taxes  for  the 
first  taxable  year  attaches  at  the  time  of  incorporation  or  qualifica- 
tion to  do  business  in  this  State. 
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ment  lien"  and  "shall  remain  until  the  taxes  are  paid  or 
the  property  subject  to  the  lien  is  sold  for  the  payment 
thereof,  or  until  the  lien  is  released  or  otherwise  extin- 
guished."    {Ibid.) 

In  1943  the  California  Legislature  changed  the  date 
when  the  lien  attached  (for  other  than  commencing  cor- 
porations) to  the  last  day  of  the  ''income  year/'  and 
changed  the  statutory  ''accrual"  date  to  conform  to  the 
"lien"  date  as  so  modified  (Act,  sec.  4(7),  and  29(a), 
respectively,  as  amended  by  Cal.  Stats.  1943,  Ch.  352,  at 
pages  1404  and  1458).  The  act  adopting  these  amend- 
ments was  approved  by  the  Governor  and  filed  with  the 
Secretary  of  State  on  May  7,  1943,  and  became  effective 
immediately  (Cal.  Stats.  1943,  Ch.  352,  p.  1403),  and  the 
California  Franchise  Tax  Commissioner  ruled  that  they 
were  applicable  with  respect  to  any  income  year  ending 
after  such  effective  date.  [Informal  letter  ruling  of 
Franchise  Tax  Commissioner,  Cal.  C.  T.,  par.  5-951.02, 
Appendix  hereto,  p.  16.] 

At  all  times  material  hereto  petitioner's  annual  account- 
ing period  has  been  the  calendar  year  and  petitioner  has 
kept  its  books  of  account  and  made  and  filed  its  Federal 
income  and  excess  profits  tax  returns  on  the  accrual  basis, 
which  basis  admittedly  clearly  reflects  its  income.  [R.  5, 
14;  cf.  R.  47.]  Petitioner  did  not,  on  December  31,  1943, 
or  at  any  other  time  material  hereto,  have  pending  any 
negotiations  for  the  possible  sale  of  its  Biltmore  Hotel 
property,  nor  did  it  contemplate  dissolution  or  liquidation. 
[R.  5,  14,  47.]  Accordingly,  before  closing  its  books  of 
account  for  the  calendar  year  1943,  it  set  up  therein  a 
liability  of  $43,174.36,  as  of  December  31,  1943,  for  the 
tax  which  it  correctly  computed  under  the  Franchise  Tax 
Act  on  the  basis  of  its  net  income  for  1943.     It  did  not 


then  or  at  any  other  time  dispute  its  HabiHty  for  the  full 
amount  of  said  tax.     [R.  6,  14,  51.] 

The  taxpayer  is  required  by  the  Act,  to  file  its  tax  re- 
turn within  two  months  and  fifteen  days  after  the  close 
of  its  "income  year."  (Act,  sec.  13(a).)  One-half  of 
the  tax  is  due  and  payable  with  the  return,  and  the  bal- 
ance on  or  before  the  fifteenth  day  of  the  ninth  month 
following  the  close  of  the  "income  year."  (Act,  sec.  23.) 
Accordingly,  in  1944  petitioner  duly  filed  its  California 
franchise  tax  return  showing  said  franchise  tax  liability 
based  on  its  1943  net  income,  and  duly  paid  the  full  amount 
thereof.  Petitioner  has  never  filed  any  claim  for  refund 
or  credit  for  the  whole  or  any  part  thereof,  and  has  never 
had,  and  does  not  now  have,  any  intention  of  filing  any 
such  claim.     [R.  5,  6,  14,  50-51.] 

In  petitioner's  Federal  income  and  excess  profits  tax 
returns  for  the  calendar  year  1943  a  deduction  was  claimed 
and  taken  for  said  franchise  tax  in  the  amount  of 
$43,174.36.  [R.  6,  14.]  Also,  as  the  Tax  Court  found 
from  evidence  adduced  by  respondent  at  the  trial,  peti- 
tioner claimed  a  deduction  in  its  Federal  excess  profits 
tax  return  for  the  calendar  year  1943  for  the  California 
franchise  tax  in  the  amount  of  $19,736.60  imposed  on  the 
basis  of  its  net  income  in  1942  and  duly  paid  by  petitioner 
in  1943.  [R.  51.]  As  hereinbefore  stated,  the  Franchise 
Tax  Act  expressly  provided,  prior  to  the  1943  amend- 
ments, that  the  franchise  tax  accrued  and  became  a  lien 
on  the  first  day  of  the  "taxable  year."  January  1,  1943, 
was  the  first  day  of  petitioner's  "taxable  year"  with  re- 
spect to  which  said  tax  of  $19,736.60  was  imposed. 

In  determining  the  deficiency  respondent  disallowed  in 
its  entirety  the  deduction  of  $43,174.36  claimed  for  the 
franchise  tax  based  upon  petitioner's    1943  net   income. 
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[R.  6,  14,  47.]  In  his  Statement  accompanying  the  de- 
ficiency notice  with  respect  to  1943,  respondent  stated 
[R.   12]: 

Explanation  of  Adjustment 

CaHfornia  State  franchise  tax  paid  during  the  year 
1944,  amounting  to  $43,174.36,  treated  as  a  deduc- 
tion on  your  return  for  the  calendar  year  1943  is 
disallowed,  since  it  is  held  that  such  taxes  are  prop- 
erly allowable  and  deductible  during  the  calendar 
year  1944  under  section  23(c)  of  the  Internal  Reve- 
nue Code. 

The  Tax  Court  sustained  respondent's  determination.  [R. 
46-60.] 

It  should  be  further  noted  that  after  the  petition  was 
filed  with  the  Tax  Court,  and  on  or  about  May  17,  1945, 
petitioner,  without  admitting  that  any  part  of  the  al- 
leged deficiency  for  1943  was  properly  owing,  but  in  order 
to  prevent  further  accrual  of  interest  thereon,  consented, 
on  Treasury  Department  Form  874,  to  the  assessment  and 
collection  of  a  deficiency  in  excess  profits  in  said  amount 
of  $34,971.23,  together  with  interest  thereon  as  provided 
by  law.  Pursuant  to  this  consent,  the  Bureau  of  Internal 
Revenue  prepared  its  assessment  and  issued  its  notice  and 
demand  thereon.  Accordingly,  on  July  31,  1945,  petitioner 
paid  in  full  the  amount  of  said  assessment  and  interest 
thereon.  If  the  Tax  Court  had  rendered  its  decision  in 
favor  of  petitioner,  and  found  that  there  was  no  deficiency 
in  excess  profits  tax  for  1943,  it  would  have  been  required 
to  determine  the  amount  of  overpayment  by  reason  of  the 
aforesaid  payment  by  petitioner  after  the  filing  of  the 
petition  with  the  Tax  Court.  (Sec.  322(d),  I.  R.  C.) 
The  full  amount  of  the  asserted  deficiency  having  thus 
been  paid  before  the  decision  by  the  Tax  Court,  no  bond 
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was  filed  to  stay  the  assessment  and  collection  thereof.  (See 
sec.  1145,  I.  R.  C.)  Therefore,  upon  a  decision  by  this 
court  that  the  Tax  Court  erred  in  its  decision  herein,  it 
is  submitted  that  the  appropriate  disposition  of  the  case 
would  be  to  reverse  the  decision  of  the  Tax  Court  and 
remand  the  case  for  a  hearing  and  finding  by  that  court 
upon  the  sole  question  of  the  overpayment  of  the  tax  here 
in  question  (see  sec.  1141(c)(1),  I.  R.  C),  and  for  entry 
of  decision  accordingly. 

Specification  of  Errors   Relied   Upon. 

The  points  upon  which  petitioner  on  review  intends  to 
rely  upon  this  review  are  as  follows: 

1.  The  Tax  Court  of  the  United  States  erred  in 
holding  and  deciding  that  the  amount  of  $43,174.36, 
which  was  the  amount  of  the  California  franchise  tax 
based  upon  petitioner's  net  income  for  the  calendar 
year  1943,  did  not  accrue  on  December  31,  1943. 

2.  The  Tax  Court  of  the  United  States  erred  in 
holding  and  deciding  that  said  amount  of  $43,174.36 
was  not  deductible  by  petitioner  in  computing  its  net 
income  for  federal  income  and  excess  profits  tax  pur- 
poses for  the  calendar  year  1943. 

3.  The  Tax  Court  of  the  United  States  erred  in 
holding  and  deciding  that  said  amount  of  $43,174.36 
was  deductible  by  petitioner  in  computing  its  net  in- 
come for  federal  income  and  excess  profits  tax  pur- 
poses for  the  calendar  year  1944  only. 

4.  The  Tax  Court  of  the  United  States  erred  in 
holding  and  deciding  that  there  was  any  deficiency  in 
any  sum  whatsoever  in  the  payment  of  petitioner's  ex- 
cess profits  tax  for  the  year  1943. 
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5.  The  Tax  Court  of  the  United  States  erred  in 
rendering  an  opinion  and  decision  which,  in  the  re- 
spects above  enumerated,  are  contrary  to  the  control- 
ling law  and  the  regulations,  and  are  not  supported 
by  any  evidence  in  the  case. 

Summary  of  Petitioner's  Argument. 

A  clear  question  of  law  is  presented. 

Section  23(c)  of  the  Internal  Revenue  Code  provides 
for  a  deduction  of  taxes  "paid  or  accrued  within  the  tax- 
able year  *  *  *."  Whether  state  taxes  have  "ac- 
crued within  the  taxable  year"  must  be  determined  by  the 
provisions  of  the  state  taxing  statute. 

Under  the  express  provisions  of  the  California  Bank 
and  Corporation  Franchise  Tax  Act,  liability  for  the 
franchise  tax  imposed  thereby  arose,  and  a  lien  therefor 
attached  to  the  real  property  of  the  taxpayer,  on  the  last 
day  of  the  year  the  income  of  which  formed  the  basis 
for  the  tax.  Pursuant  to  these  provisions,  petitioner 
properly  accrued  on  its  books  of  account  on  December  31, 
1943,  its  liability  for  the  California  franchise  tax  based 
upon  its  1943  net  income,  and  deducted  the  amount  so 
accrued  in  its  Federal  excess  profits  tax  return  for  its 
calendar  year  1943. 

The  Tax  Court  erred  in  disregarding  the  controlling 
state  law  and  in  holding  that  petitioner  was  not  entitled 
to  the  deduction  claimed,  in  1943,  upon  the  alleged  grounds 
that  liability  for  the  franchise  tax  did  not  arise  until  1944, 
the  year  for  which  the  tax  was  imposed,  and  that  the  tax 
was  required  to  be  deducted  in  1944  in  order  "to  properly 
reflect"  petitioner's  net  income. 


— ID- 
ARGUMENT. 

I. 

The  Reviewing  Powers  of  This  Court  in  the  Present 
Case  Are  Not  Restricted  by  the  Principle  of  the 
Dobson  Case. 

The  Tax  Court  held  that  petitioner  was  not  entitled  to 
a  deduction,  in  its  excess  profits  tax  return  for  the  year 
1943,  of  the  amount  of  the  California  franchise  tax 
based  upon  its  1943  net  income.  This  holding  was  made 
notwithstanding  the  local  taxing  statute  expressly  pro- 
vided that  the  taxes  thereby  imposed  accrued  and  became 
a  lien  on  the  real  property  of  the  taxpayer  on  the  last  day 
of  the  taxpayer's  ''income  year" — i.  e.,  the  year  on  the 
income  of  which  the  tax  is  based — and  notwithstanding 
petitioner  had,  in  accordance  with  said  provision,  set  up 
on  its  books  of  account  as  of  December  31,  1943,  its  lia- 
bility for  said  tax  based  on  its  net  income  for  1943. 

In  reaching  this  decision,  the  Tax  Court  was  required 
to  interpret  certain  provisions  of  the  California  Franchise 
Tax  Act  and  of  the  Internal  Revenue  Code.  As  to  the 
former,  it  held  that  "*  *  *  the  provisions  of  the  [Fran- 
chise Tax]  Act,  specifying  the  last  day  of  the  'income 
year'  as  the  time  of  accrual  and  as  the  hen  date,  are  for  a 
special  and  limited  purpose  only,  i.  e.,  priority  of  liens 
*  *  *."  [9  T.  C.  134,  R  58-59.]  As  to  the  latter,  it 
held,  in  effect,  that  the  provisions  of  the  Internal  Revenue 
Code  relating  to  deductions  for  taxes  by  a  taxpayer  on  the 
accrual  basis  precluded  a  deduction  for  state  franchise 
taxes  in  any  year  other  than  the  privilege  year  for  which 
the  tax  is  paid,  despite  provisions  of  the  local  taxing  stat- 
ute expressly  designating  an  earlier  date  as  the  accrual  and 
lien  date  for  the  taxes  thereby  imposed. 
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Thus,  the  questions  involved  upon  this  review  are  (1) 
whether  the  Tax  Court  erred  in  its  interpretation  of  the 
provisions  of  the  CaHfornia  Franchise  Tax  Act  specifying 
the  date  for  the  accrual  of  liability  for  the  franchise  tax 
and  for  the  attaching  of  the  lien  in  support  thereof,  and 
(2)  whether  the  Tax  Court  erred  in  its  interpretation  of 
the  provisions  of  the  Internal  Revenue  Code  relating  to  de- 
ductions for  taxes  by  a  taxpayer  on  the  accrual  basis.  The 
question  is  not  whether  the  Tax  Court,  within  its  discre- 
tion, made  a  determination  of  fact  which,  under  the  prin- 
ciple established  in  Dobson  v.  Commissioner  (1943),  320 
U.  S.  489,  64  S.  Ct.  239,  88  L.  Ed.  248,  may  not  be  dis- 
turbed on  appeal.  Rather,  as  in  Security  Flour  Mills  Co.  v. 
Commissioner  (1944),  321  U.  S.  281,  64  S.  Ct.  596,  88  L. 
Ed.  725,  it  is  whether,  as  a  matter  of  law,  the  Tax  Court 
misconstrued  the  extent  of  the  power  conferred  by  the 
Revenue  Act  to  determine  the  year  in  which  deductions  are 
''accrued"  for  Federal  income  tax  purposes.  There  the 
Board  of  Tax  Appeals  had  held^  that  the  taxpayer  was  en- 
titled, in  reporting  its  income  tax  for  the  year  1935,  to  de- 
duct tax  payments  made  by  it  in  1936,  1937  and  1938.  The 
Circuit  Court  of  Appeals  for  the  Tenth  Circuit  reversed^ 
upon  the  ground  that  the  taxpayer  could  not  accrue  said 
taxes  in  1935,  because  it  was  at  that  very  time  contesting 
its  liability  therefor  and  had  not  in  fact  paid  the  taxes. 
The  Supreme  Court,  in  affirming  the  decision  of  the  Cir- 
cuit Court  of  Appeals,  disposed  of  the  possible  application 


HS  B.  T.  A.  671. 
6135  F.  (2d)  165. 
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of  the  Dobson  case  in  support  of  the  decision  by  the  Board 
of  Tax  Appeals  by  saying  (321  U.  S.  286,  64  S.  Ct.  598, 
88  L.  Ed.  729) : 

The  question  is  not  whether  the  Board  within  its 
discretion,  made  a  determination  of  fact.  Compare 
Dobson  V.  Helvering,  320  U.  S.  489,  64  S.  Ct.  239. 
It  is  rather  whether,  as  matter  of  law,  the  Board 
misconstrued  the  extent  of  the  power  conferred  by 
the  Revenue  Act. 

The  same  is  clearly  true  in  the  present  case. 

IT. 

Petitioner  Properly  Accrued  on  Its  Books  of  Account 
as  of  December  31,  1943,  Its  Liability  for  the 
California  Franchise  Tax  Based  Upon  Its  1943 
Net  Income. 

The  pertinent  provisions  of  the  California  Franchise 
Tax  Act  have  been  summarized  in  the  Statement  of  the 
Case.  As  there  pointed  out,  the  Act  as  amended  in  1943 
expressly  provides  that  the  tax  accrues  and  the  lien  in 
support  thereof  attaches  to  the  real  property  of  the  tax- 
payer on  the  last  day  of  the  ''income  year,"  instead  of  on 
the  first  day  of  the  ''taxable  year,"  as  was  the  case  for 
some  time  prior  to  1943.  The  "income  year"  is  the  year 
on  the  income  of  which  the  franchise  tax  is  based,  and 
the  "taxable  year"  is  the  year  for  which  the  tax  is  im- 
posed. 

Pursuant  to  these  statutory  provisions,  petitioner  set  up 
on  its  books  of  account  as  of  December  31,  1943,  before 
closing  its  books  for  the  calendar  year  1943,  a  franchise 
tax  in  the  amount  of  $43,174.36.  This  was  the  correct 
tax  computed  for  its  "taxable  year"  1944  on  the  basis  of 
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its  net  income  for  the  ''income  year''  1943.  As  will  now 
be  shown,  petitioner  was  required  so  to  accrue  its  liability, 
if  its  books,  on  the  accrual  basis,  were  to  show  a  true 
picture  of  its  legal  liabilities  as  of  December  31,  1943. 

It  is  well  settled  that  the  Legislature  has  power  to 
establish  the  lien  and  accrual  date  for  taxes  imposed  by 
it,  at  any  time  chosen  by  it,  even  though  such  designated 
time  is  prior  to  the  taking  of  the  necessary  steps  to  fix 
the  amount  of  the  tax,  and  prior  to  the  commencement  of 
the  period  for  which  the  tax  is  imposed.  And  when  the 
accrual  and  lien  date  is  specified  in  the  taxing  statute,  this 
fixes  the  time  when  liability  accrues  and  the  lien  in  support 
thereof  attaches.  This  is  true  not  only  as  between  the 
taxing  entity  and  the  taxpayer,  i.  e.,  for  purposes  of  en- 
forcing payment  of  the  tax  by  the  tax  debtor,  but  is  also 
true  for  purposes  of  establishing  the  respective  priorities 
as  between  the  taxing  agency  and  other  creditors  of  the 
taxpayer. 

Thus,  it  was  held  by  this  Court  in  United  States  v. 
Sampsell  (C.  C.  A.  9,  1946),  153  F.  (2d)  731,  that  the 
provisions  of  the  California  Franchise  Tax  Act — as  in 
effect  in  1939  and  1940^ — establishing  the  accrual  and  lien 
date  as  of  the  first  day  of  the  ''taxable  year,"  created  a 
valid  and  effective  lien  on  the  property  of  the  taxpayer, 
and  that  this  lien  was  entitled  to  priority,  in  a  bankruptcy 
proceeding  involving  the  taxpayer,  over  the  later-attaching 
lien  of  the  Federal  tax.  The  Federal  government  there 
contended  that,  since  the  statutory  lien  of  the  California 
tax  attached  before  the  tax  was  assessed,  and  was  there- 
fore "inchoate,"  whereas  the  lien  of  the  Federal  tax  was 


^Act,   Sees.  2(7)   and  29,  as  amended  by  Gal.   Stats.   1939,  pp. 
960,  979. 
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''specific/'  the  latter  lien  was  entitled  to  priority  notwith- 
standing the  former  attached  at  an  earlier  date.  This 
Court  held,  however,  that  under  the  local  law  the  state's 
lien  zvas  valid  and  effective  at  the  date  specified  in  the 
statute,  and  that  the  state  lien  was  therefore  superior. 
The  same  conclusion  undoubtedly  would  have  been  reached 
if  the  accrual  and  lien  date  of  the  California  franchise 
tax  had  been  only  a  single  day  in  advance  of  the  effective 
date  of  the  liens  of  the  United  States. 

It  is  to  be  observed  that,  even  under  the  Act  as  involved 
in  the  Sampscll  case,  the  amount  of  the  California  fran- 
chise tax  which  accrued  and  became  a  lien  on  the  first  day 
of  the  "taxable  year"  might  have  been  reduced  if  the  tax- 
payer   completely    terminated    its    business    and    dissolved 
(other  than  by  way  of  a  ''reorganization"),  during  the 
''taxable  year."     Yet  this  "contingency"  did  not,   in  the 
opinion  of  this  Court  in  deciding  the  Sampsell  case,  have 
anything  to  do  with  the  validity  or  effect  of  the  lien.     The 
Legislature  having  prescribed  that  liability  should  accrue, 
and  that  the  lien  in  support  thereof  should  attach,  as  of 
the  first  day  of  the  "taxable  year,"  any  subsequent  events 
which  might  conceivably  affect  the  amount  of  the  tax  were 
clearly  in  the  nature  of  conditions  subsequent,  which  did 
not  affect  the  validity  and  effect  of  the  lien  for  the  tax 
at  the  earlier  date.  Further  reference  to  this  "contingency" 
as  to  the  final  amount  of  the  tax  will  be  made  hereinbelow 
in  discussing,  separately,  its  effect  upon  the  right  of  peti- 
tioner to  a  deduction  for  the  amount  which  it  accrued  on 
its  books.     For  the  present  we  are  considering  only  the 
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effect  of  the  statutory  accrual  and  lien  date  from  a  busi- 
ness and  accounting  standpoint. 

See,  also,  as  to  the  validity  and  effect  of  tax  liens  under 
the  California  law,  Coimty  of  San  Diego  v.  County  of 
Riverside  (1899),  125  Cal.  495,  58  Pac.  81,  and  In  re 
Knox-Powell-Stockton  Co.  (C.  C.  A.  9,  1939),  100  F. 
(2d)  979,  both  of  which  cases  are  cited  with  approval 
by  this  Court  in  its  decision  in  the  Sampsell  case,  supra. 
The  San  Diego  case  involves  the  question  of  the  effective 
date  of  a  lien  for  property  taxes.  The  Knox-Powell- 
Stockton  case  involves  the  validity  and  priority  of  the  lien 
for  a  California  tax  based  on  oil  production,  as  against  a 
claim  of  the  United  States  in  a  bankruptcy  proceeding. 
As  in  the  Sampsell  case,  supra,  this  Court  held  that  the 
statutory  lien  was  valid  and  effective  and  gave  the  state 
priority  over  the  later  claim  of  the  United  States,  not- 
withstanding at  the  statutory  lien  date  the  amount  of  the 
state  tax  not  only  was  not  fixed  but  was  not  ascertainable 
because  it  was  prior  to  the  taking  of  the  necessary  steps 
for  the  assessment  of  the  tax.  Furthermore,  the  lien  date 
in  the  Knox-Powell-Stockton  case  was  prior  to  the  period 
for  which  the  tax  was  imposed. 

Although  the  Sampsell  case,  supra,  directly  involved  the 
California  Franchise  Tax  Act  as  in  effect  prior  to  the 
1943  amendments,  there  is  no  reasonable  basis  for  saying 
that  the  Legislature  does  not  equally  have  the  power  to 
designate  the  last  day  of  the  "income  year"  as  the  accrual 
and  lien  date,  as  was  done  by  the  1943  amendments.  Cer- 
tainly, as  shown  by  the  decision  of  this  Court  in  the  Knox- 
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Powell-Stockton  case,  it  could  not  be  said  that  the  fact 
that  the  Hen  date  specified  in  the  1943  amendments  is  prior 
to  the  period  for  which  the  tax  is  imposed  requires  a  de- 
termination that  the  Hen  is  invaHd  or  is  ineffective  as  of 
the  designated  Hen  date. 

Nor  is  there  anything  so  inherently  ''unreasonable"  in 
the  date  specified  in  the  1943  amendments  as  to  justify  a 
disregard  thereof.  Thus,  even  if  it  v^ere  to  be  assumed, 
for  the  purpose  of  argument,  that  there  is  an  implied  limi- 
tation upon  the  power  of  the  Legislature  to  the  effect  that 
it  may  not  specify  an  accrual  and  lien  date  which  does  not 
bear  a  reasonable  relationship  to  the  realities  of  the  situa- 
tion as  evidenced  by  the  remaining  provisions  of  the  tax- 
ing statute,  such  limitation  would  be  inapplicable  in  the 
present  case.  For  the  last  day  of  the  ''income  year"  is  at 
least  as  reasonable  a  date  for  the  Legislature  to  specify 
as  the  date  for  the  accrual  of  the  tax,  as  is  the  first  of  the 
taxable  year.  Under  the  California  Franchise  Tax  Act, 
there  is  not  a  single  factor  which  exists  zmth  any  more 
certainty  on  the  first  day  of  the  taxable  year  than  on 
the  LAST  day  of  the  income  year.  The  same  "contingen- 
cies" exist  on  either  date.  To  say,  under  such  circum- 
stances, that  the  Legislature  cannot  effectively  provide  that 
liability  for  the  tax  shall  accrue  and  that  the  lien  in  sup- 
port thereof  shall  attach  on  the  last  day  of  the  "income 
year,"  but  that  it  can  provide  for  such  accrual  and  lien  on 
the  first  day  of  the  "taxable  year,"  would,  indeed,  be 
splitting  the  proverbial  hair. 

There  can  be  no  question,  then,  that  if  the  statutory 
provisions  designating  the  last  day  of  the  "income  year" 
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as  the  date  for  the  Hen  to  attach  had  been  before  this 
Court  in  the  Sampsell  case,  such  provisions  would  have 
been  held  valid  and  of  equal  effect  to  the  designation  of  the 
first  day  of  the  '^taxable  year/'  which  was  upheld  in  that 
case. 

The  Tax  Court,  in  its  decision  herein,  held  that  the 
accrual  and  lien  provisions  of  the  California  Franchise 
Tax  Act  ''*  *  *  do  not  affect  the  question  of  accrual 
for  Federal  tax  purposes"  for  the  reason  that  ''These  pro- 
visions of  the  Act,  in  our  opinion,  only  have  significance 
in  terms  of  priority  of  liens  *  *  */'^  [R.  58,  emphasis 
added.]  We  will  discuss  hereinbelow  the  propriety  of 
this  interpretation  as  it  affects  the  right  of  petitioner  to 
a  deduction  for  Federal  tax  purposes.  It  is  referred  to 
at  the  present  time  only  to  consider  its  effect  in  regard  to 
the  question  of  the  proper  method  to  be  followed  by  peti- 
tioner in  accruing  upon  its  books  of  account  its  liability 
for  the  franchise  tax  based  on  its  1943  income. 

It  will,  of  course,  be  observed  that  even  the  Tax  Court 
concedes,  in  effect,  that  the  provisions  of  the  Act  did,  at 
least,  ''*  *  *  have  significance  in  terms  of  priority  of 
liens  *  *  *."  [R.  58.]  It  clearly  could  not  do  other- 
wise in  the  light  of  the  Sampsell  and  Knox-Powell-Stock- 
ton  decisions,  supra. 

Necessarily,  however,  to  have  even  this  effect  there  must 
have  been  a  liability  to  have  been  supported  by  the  lien. 


^This  language  has  been  revised  in  the  official  published  (but  as 
yet  unbound)  version  of  the  Opinion  [see  9  T.  C.  134],  to  be  in 
the  singular,  but  without  changing  the  effect  thereof. 
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See  East  Bay  Municipal  Utility  District  v.  Garrison 
(1923),  191  Cal.  680.  There,  in  holding  that  a  tax  lien 
was  invahd  because  the  municipal  corporation  purportedly 
imposing  the  tax  was  not  in  existence  at  the  date  of  the 
alleged  lien,  the  California  Supreme  Court  said  (pp.  692- 
693): 

"'^  *  *  A  lien,  according  to  its  general  defini- 
tion, is  a  charge  imposed  upon  property  as  security 
for  the  performance  of  an  act  or  obligation.  (Civ. 
Code,  sees.  2872-2875,  inch)  The  lien  of  taxes  dif- 
fers in  no  respect  from  other  liens  in  that  it  must 
rest  upon  an  obligation  to  do  the  particular  act  which 
its  attachment  to  the  property  of  the  obligee,  or  an- 
other, secures.  In  order,  therefore,  for  the  lien  of 
taxes  to  be  legally  imposed  upon  property  as  of  the 
first  Monday  in  March  of  any  particular  year  it  is 
essential  to  the  fixation  of  such  tax  lien  upon  such 
property  as  of  said  date  not  only  that  the  property 
itself  should  be  in  existence  at  the  time  of  the  attach- 
ment of  such  lien  but  also  that  there  should  be  at 
such  time  an  existing  obligation  to  pay  the  particular 
tax  which  the  lien  thus  imposed  is  to  secure.  Other- 
wise the  lien  would  have  no  foundation  upon  which 
to  rest  and  would,  by  the  imposition  of  an  encum- 
brance having  no  obligation  to  support  it,  amount  to 
the  taking  to  the  extent  of  such  encumbrance  of  the 

property  of  the  citizen  without  due  process  of  law. 
^     'p     'p 

See,  also.  County  of  San  Diego  v.  County  of  Riverside, 
supra,  where,  in  holding  that  property  taxes  were  payable 
to  the  county  in  which  the  property  was  included  at  the 
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time  the  lien  attached,  notwithstanding  there  had  not  then 
been   any   vaHd    assessment   of   the   tax,    the   Court   said 
(p.  500)  : 

The  Hen  for  the  taxes  justly  leviable  upon  the  prop- 
erty of  a  railroad  company  attaches  on  the  first  Mon- 
day of  March  in  each  year,  and  the  obligation  to  pay 
necessarily  accrues  at  the  same  time,  if  not  earlier. 
(Emphasis  added.) 

If,  then,  there  was  such  statutory  liability,  supported  by 
a  statutory  lien  having  the  effect  indicated  by  the  Samps  ell 
case,  it  is  difficult  to  perceive  how  it  could  be  said  that 
petitioner  had  any  alternative  but  to  set  up  this  liability 
on  its  books  of  account  as  of  December  31,  1943.  Cer- 
tainly, there  is  no  accrual  method  of  accounting  worthy  of 
the  name  which  would  justify  the  taxpayer  in  omitting  to 
set  up  on  its  books  of  account  as  of  the  date  specified  in 
the  statute,  a  liability  which  is  supported  by  a  lien  which 
is  superior  to  any  subsequently  attaching  lien  of  even  the 
United  States.  The  taxpayer  could  not  say  that  its  lia- 
bility for  the  tax  accrued  at  some  indefinable  time  in  1944, 
when  the  taxing  statute  states,  without  limitation,  that  the 
tax  accrues  and  becomes  a  lien  on  December  31,  1943. 
If  petitioner  had  omitted  from  its  accounting  statement 
as  of  December  31,  1943,  its  liability  for  the  franchise 
tax  based  on  its  1943  income,  the  statement  would  have 
been  directly  contrary  to  the  law  and  would  have  presented 
an  entirely  erroneous  picture  of  its  legal  liabilities  as  of 
that  date  to  its  stockholders,  creditors,  and  others. 
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III. 
Petitioner  Was  Entitled  to  a  Deduction,  in  Its  Fed- 
eral Tax  Return  for  1943,  for  the  California 
Franchise  Tax  Which  It  Accrued  on  Its  Books  on 
December  31,  1943,  on  the  Basis  of  Its  1943  Net 
Income. 

It  being  abundantly  clear  that,  under  the  provisions  of 
the  California  Franchise  Tax  Act  petitioner  could  not 
properly  have  done  otherwise  than  to  accrue,  as  it  did,  on 
its  books  of  account  as  of  December  31,  1943,  its  liabiHty 
for  the  franchise  tax  based  on  its  1943  net  income,  the 
only  remaining  question  is  whether  the  Internal  Revenue 
Code  requires,  or  permits,  the  respondent  to  disallow  a 
deduction  for  such  liability  by  petitioner,  in  computing  its 
excess  profits  tax  for  its  calendar  year  1943,  and  to  al- 
low, instead,  such  a  deduction  in  1944.  There  are  several 
factors  which  we  will  consider  separately  in  demonstrat- 
ing that  the  proper  answer  to  this  question  is  no — a  very 
emphatic  no. 

A.  Local  Law  Is  Controlling  as  to  When  a  Local  Tax  "Ac- 
rues"  for  Purposes  of  a  Deduction  Under  the  Internal 
Revenue   Code. 

Section  23(c)(1)  of  the  Internal  Revenue  Code  pro- 
vides that  in  computing  net  income  there  shall  be  allowed 
as  deductions,  taxes  ''paid  or  accrued"  within  the  Fed- 
eral taxable  year  (with  the  exception  of  certain  types 
of  taxes  not  here  involved).  It  is  firmly  established  that 
the  question  as  to  when  local  taxes  ''accrue,"  for  pur- 
poses of  this  provision,  must  be  determined  by  a  reference 
to  the  provisions  of  the  local  taxing  statute.     See  Ma- 
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gruder  v.  Supplee  (1942),  316  U.  S.  394,  62  S.  Ct. 
1162,  86  L.  Ed.  1555.  See,  also,  Randolph  Paul,  Selected 
Studies  in  Federal  Taxation,  Second  Series  (p.  23), 
where  it  is  pointed  out  that  the  Federal  statute,  by  ''nec- 
essary implication,"  makes  the  st^te  law  controlling. 
The  author  says,  further,  that  'Tt  is  impossible  to  deter- 
mine when  taxes  accrue  except  by  reference  to  the  local 
acts  imposing  the  taxes."     {Id.,  p.  24;  emphasis  added.) 

While  this  principle  is  so  incontrovertible  that  it  should 
not  even  require  the  citation  of  authority  in  support  there- 
of, it  is  submitted  that,  as  pointed  out  to  the  Tax  Court 
herein,  a  great  deal  of  the  apparent  confusion  in  regard 
to  the  deduction  allowed  by  Section  23(c)  of  the  Internal 
Revenue  Code  for  taxes  paid  or  accrued,  is  the  result  of 
the  persistent  efforts  of  the  Commissioner  to  set  up  his 
own  standards  as  to  who  is  liable  and  as  to  when  liability 
accrues,  rather  than  to  follow  the  local  law.  In  fairness 
to  the  Commissioner  it  would  have  to  be  conceded  that 
sometimes  this  may  be  the  result  of  the  uncertain  terms 
of  the  local  taxing  statutes.  At  other  times,  however,  it 
is  clear  that  in  attempting  to  set  up  his  own  standards  as 
to  when  taxes  accrue  the  Commissioner  is  motivated  by 
nothing  better  than  a  desire  to  simplify  his  administrative 
problems.  Thus  in  Commissioner  v.  LeRoy  (C.  C.  A. 
2,  (1945),  152  F.  (2d)  936,  in  affirming  a  decision  of 
the  Tax  Court  allowing  the  purchaser  of  New  York  real 
property  to  deduct  taxes  paid  by  him  and  which,  under  the 
local  law,  became  a  lien  after  he  acquired  title  to  the  prop- 
erty, the  Court  pointedly  stated: 

In  the  brief  for  the  petitioner  we  are  told  that 
inasmuch  as  the  "transactions  in  New  York  City  real 
estate  are  so  numerous  that  the  question  is  one  of 
great  importance/'  the  Commissioner  has  brought  this 
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petition  ''in  order  to  establish  a  clear,  definite  and 
workable  rule  for  the  federal  administration  of  its  in- 
come tax  laws  with  respect  to  when  New  York  City 
real  estate  taxes  become  a  liability,  are  accruable,  are 
deductible  and  by  whom,  when  real  property  is  sold 
or  transferred."  The  idea  seems  to  he  that  there 
should  he  a  federal  rule  estahlishing  a  uniform  date 
determinative  of  the  enumerated  questions.  Cf .  Estate 
of  Rogers  v.  Commissioner,  320  U.  S.  410,  64  S.  Ct. 
172,  88  L.  Ed.  134;  Lyeth  v.  Hoey,  305  U.  S.  188, 
59  S.  Ct.  155,  83  L.  Ed.  119,  119  A.  L.  R.  410; 
Burnet  v.  Harmel,  287  U.  S.  103,  53  S.  Ct.  74,  77 
L.  Ed.  199.  These  cases  deal  with  instances  in  which 
the  federal  law  and  not  the  state  law  controls  as  to 
what  is  taxed.  But  the  present  issu£  concerns  the 
right  to  a  deduction  and  taxes  which  may  be  deducted 
under  ^23 (c)(1)  of  the  Internal  Revenue  Code,  26 
U.  S.  C.  A.  Int.  Rev.  Code,  §2J(c)(i),  are  often,  as 
in  this  instance,  laid  hy  taxing  authorities  other  than 
the  federal  government.  Then  zvhat  are  taxes  and  who 
is  the  taxpayer  depends  upon  local  law.  We  see  no 
escape  from  the  resulting  diffictdties  in  administra- 
tion.    (152  F.  (2d)  at  p.  937.)     (Emphasis  added.) 

Despite  this  cogent  statement,  however,  the  Tax  Court 
has  itself  apparently  been  led  into  the  error,  in  the  present 
case,  of  attempting  to  establish  some  sort  of  universal 
rule  for  fixing  the  accrual  date  for  s,U  state  franchise 
taxes,  regardless  of  what  the  controlling  local  law  may 
expressly  provide  as  to  the  date  on  which  the  liability 
accrues  and  on  which  a  lien  therefor  attaches.     Thus,  as 
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its  final  reason  in  support  of  its  conclusion  that  the  Cali- 
fornia franchise  tax  does  not  accrue  on  the  date  specified 
in  the  California  statute  as  the  time  when  liability  for 
the  tax  shall  accrue  and  the  lien  in  support  thereof  shall 
attach  to  the  real  property  of  the  taxpayer,  the  Tax  Court 
says  that  the  ruling  of  the  Commissioner  in  I.  T.  3646, 
C.  B.  1944,  p.  104 — that  the  tax  accrues  at  some  indefi- 
nite time  in  the  subsequent  ''taxable  year" — is  proper  "and 
is  consistent  with  the  treatment  accorded  other  state  fran- 
chise taxes."     [9  T.  C.  134-135,  R.  59.] 

In  support  of  this  statement  the  Tax  Court  cites  numer- 
ous other  rulings  by  the  Commissioner  relating  to  other 
states.  There  is  absolutely  nothing  in  the  Internal  Rev- 
enue Code  or  in  the  decisions  thereunder  that  warrants 
such  complete  disregard  of  the  provisions  of  the  California 
law  on  this  subject.  Here  we  are  not  concerned  with 
the  problem  of  when  Illinois,  or  Kentucky,  or  Maryland, 
or  Massachusetts,  or  Michigan,  or  Oklahoma,  or  Pennsyl- 
vania, or  Tennessee,  franchise  taxes  accrue — unless,  of 
course,  it  can  be  shown  that  the  statutes  in  those  states 
contain  provisions  in  regard  to  the  accrual  of  the  tax  and 
the  lien  in  support  thereof  which  are  similar  to  the  provi- 
sions in  this  regard  in  the  California  statute.  And  an 
analysis  of  the  rulings  cited  by  the  Tax  Court  [R.  59] 
discloses  that  none  of  the  statutes  there  involved  had  ac- 
crual and  lien  provisions  similar  to  those  in  the  Cali- 
fornia Franchise  Tax  Act  as  amended  in  1943.  It  does 
not  afford  any  justification  for  the  Tax  Court's  dis- 
regard of  the  provisions  of  the  California  Act  to  say  that 
the  result  obtained,  for  Federal  tax  purposes,  is  ''consist- 
ent with  the  treatment  accorded  other  state  franchise 
taxes." 
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B.  Where  There  Is  a  Specific  Accrual  and  Lien  Date  in  the 
Local  Law,  That  Date  Controls  as  the  Accrual  Date  for 
Federal    Tax    Purposes. 

Of  course,  even  if  it  is  fully  recognized  that  the  pro- 
visions of  the  local  taxing  statute  control  as  to  when  a 
tax,  which  is  imposed  thereby,  accrues  for  purposes  of 
a  deduction  under  the  Internal  Revenue  Code,  the  ques- 
tion remains  as  to  how  the  "accrual"  date  is  to  be  identi- 
fied under  the  local  law.  Certain  general  principles  will 
first  be  stated — in  large  part  merely  for  purposes  of  con- 
trast with  the  principles  applicable  to  the  facts  herein — 
and  cases  in  support  of  said  principles  applicable  herein 
will  then  be  discussed. 

There  has  been  considerable  confusion  in  the  rulings 
of  respondent  and  in  the  decided  cases  in  regard  to  just 
how  the  "accrual"  date  under  the  local  law  is  to  be 
identified.  This  may  in  large  part  be  due  to  the  fact 
that  many  taxing  statutes  do  not  specify  either  an  accrual 
or  a  lien  date.  In  such  cases  it  is  necessary  to  consider 
the  nature  and  character  of  the  tax,  and  the  manner  in 
which,  and  the  period  for  w^hich,  it  is  imposed,  and  any 
other  relevant  factors  in  order  to  determine  when  liability 
arises.  Even  in  such  cases,  however,  it  is  not  necessary 
that  the  tax  should  have  been  assessed,  and  the  amount 
thereof  finally  determined,  in  order  that  it  may  be  found 
that  liability  exists. 

But  the  methods  of  determining  the  accrual  date  when 
the  taxing  statute  does  not  contain  any  express  designa- 
tion of  either  an  accrual  or  a  lien  date,  are  not  applicable 
when  the  taxing  statute  does  contain  such  express  provi- 
sions.    Manifestly,  in  the  latter  case  the  same  problems 
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do  not  exist.     The  ultimate  problem,  of  course,  is  to  de- 
termine when  liability  for  the  tax  arises  under  the  statute. 

The  ''liability"  for  a  tax  may  be  personal  to  the  tax- 
payer, or  it  may  be  restricted  to  the  specific  property 
taxed  or  to  the  property  subjected  to  the  lien,  or  it  may 
be  both  a  personal  liability  and  liability  of  property  for 
the  tax.  Personal  liability  may,  of  course,  arise  without 
there  being  any  lien.  But  the  converse  is  never  true. 
//  there  is  a  lien,  then  there  must  he  liability — even 
though  the  liability  may  be  limited  to  the  property  sub- 
ject to  the  tax. 

Accordingly,  if  the  statute  expressly  provides  for  the 
liability  to  arise  at  an  earlier  date  than  the  time  specified 
for  the  lien  to  attach,  that  earlier  date  is  when  the  tax 
accrues  for  purposes  of  the  Internal  Revenue  Code.  Like- 
wise, even  if  the  statute  does  not  specify  any  accrual  date, 
but  from  a  consideration  of  all  of  the  provisions  of  the 
statute  it  is  apparent  that  liability  has  arisen  prior  to  the 
date  specified  for  the  lien  to  attach,  this  earlier  ''date  of 
liability"  is  when  the  tax  "accrues." 

Where,  however,  as  here,  the  statute  specifies  a  single 
date  as  the  date  when  liability  for  the  tax  shall  arise 
and  the  lien  in  support  of  such  liability  shall  attach  to 
all  of  the  real  property  of  the  taxpayer,  there  can  be  no 
question  but  that  that  is  the  "accrual"  date  for  purposes  of 
determining  when  the  deduction  allowed  by  Section  23(c) 
( 1 )  of  the  Internal  Revenue  Code  must  be  taken. 
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There  are  innumerable  cases  which  could  be  cited  upon 
the  foregoing  propositions.  It  is  sufficient,  however,  to 
refer  to  the  leading  Supreme  Court  decision,  and  to  cer- 
tain cases  applying  the  same  principle  to  California  taxes. 

Magriider  v.  Supplee  (1942),  316  U.  S.  394,  62 
S.  Ct.  1162,  86  L.  Ed.  1555; 

California  Sanitary  Co.,  Ltd.  (1935),  32  B.  T. 
A.  122; 

Crown  Zellerbach  Corp.  (1941),  43  B.  T.  A.  541 
(App.  by  Commissioner  to  C.  C.  A.  9,  dismissed 
on  stipulation,  6-29-42,  30  A.  F.  T.  R.  1630). 

These  cases  clearly  establish,  or  recognize,  the  principle 
that  taxes  "accrue,"  for  Federal  income  tax  purposes, 
in  the  Federal  taxable  year  in  which  falls  the  date  on 
which  personal  liability  for  the  tax  arises,  or  in  which  a 
lien  therefor  attaches,  whichever  is  earlier.  They  also 
show  that  this  principle  applies  regardless  of  whether  the 
tax  in  question  is  imposed  for  a  taxable  period  which  falls 
in  a  subsequent  Federal  taxable  period,  and  regardless 
of  whether,  at  such  accrual  date,  the  amount  of  the  tax  is 
due  and  payable,  or  is  fixed  and  assessed,  or  is  even 
ascertainable  on  the  basis  of  facts  then  known.  They 
thus  provide  the  controlling  principles  for  a  decision 
herein. 

The  Tax  Court,  in  its  Opinion  rendered  in  the  present 
case,  declined  to  follow  the  principles  enunciated  in  the 
above-cited  decisions.  Its  various  reasons  for  rejecting 
said  decisions  will  now  be  separately  considered. 

The  first,  and  broadest,  ground  on  which  the  Tax 
Court  rejected  said  decisions  was  that  they  were  distin- 
guishable for  the  reason  that  they  ''"^     *     *     involve  gen- 
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erally  the  question  of  who  was  liable  for  local  property 
taxes  as  between  transferor  and  transferee.''  [9.  T.  C. 
132;  R.  53.]  (Emphasis  added.)  It  is  true  that  the 
first  two — but  only  the  first  two — of  the  cited  cases 
(Magruder  v.  Supplee  and  California  Sanitary  Company, 
Ltd.,  supra),  did  involve  the  question  of  who  was  entitled 
to  a  deduction,  for  Federal  tax  purposes,  of  property 
taxes  paid  by  a  person  who  purchased  the  property  and 
paid  taxes  which  became  a  lien  before  the  date  of  pur- 
chase. It  is  not  apparent,  however,  why  this  prevents  the 
principle  established  therein  from  being  applicable  to  cases 
involving  the  deduction  of  taxes  where  no  transfer  of 
property  is  involved. 

In  the  cases  involving  the  right  of  a  purchaser  to  deduct 
the  property  taxes  paid  by  him,  the  courts,  although  ulti- 
mately deciding  the  question  of  zvho  was  liable  for  the 
taxes  as  between  transferor  and  transferee,  are  also 
necessarily  determining  when  the  liability  for  the  tax 
accrued.  If  liability  for  the  tax  accrued  prior  to  the 
transfer  of  the  property,  then,  manifestly,  it  was  not  the 
tax  of  the  transferee,  and  so  could  not  be  deducted  by  him. 
However,  it  would  seem  to  be  clear  that  if  the  tax  thus 
accrues  on  the  lien  date  for  purposes  of  determining  who 
is  entitled  to  a  deduction  therefor  as  between  the  seller 
and  the  purchaser,  it  must  also  accrue  on  the  lien  date 
for  purposes  of  determining  when  it  is  deductible  by  a 
taxpayer  on  the  accrual  basis,  even  if  no  transfer  of  the 
property  is  involved. 

In  fact,  it  is  squarely  so  held  in  the  Crozmi-Zellerbach 
case,  supra,  notwithstanding  the  Tax  Court  has  lumped 
that  decision  with  Magruder  v.  Supplee  and  California 
Sanitary  Corp.,  Ltd.,  supra,  in  distinguishing  all  of  said 
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cases  from  the  case  at  bar  upon  the  bare  ground  that  these 
cases  ''involve  generally  the  question  of  who  was  liable 
for  local  property  taxes  as  between  transferor  and  trans- 
feree." The  Crozvn-Zellcrbach  case  involved,  amongst 
other  taxes,  property  taxes  imposed  by  the  State  of  Cali- 
fornia. These  taxes  became  a  lien  on  the  first  Monday 
in  March  but  were  levied  for,  and  paid  in,  the  state  fiscal 
period  commencing  the  following  July  first  and  ending 
on  June  30  of  the  next  calendar  year.  The  taxpayer  in 
that  case  kept  its  books  of  account  on  the  basis  of  a 
fiscal  year  ending  April  30,  and  used  an  accrual  method 
of  accounting.  The  question  presented  to  the  Board  was 
the  proper  year  in  which  to  deduct  these  taxes. 

The  taxpayer,  in  the  cited  case,  contended  that  it  should 
be  permitted  to  deduct  in  its  fiscal  year  ended  April  30, 
1937,  ten-twelfths  of  the  California  taxes  which  became 
a  lien  on  the  first  Monday  in  March,  1936,  and  were  for 
the  State  fiscal  year  July  1,  1936,  to  June  30,  1937 — 
because  ten-twelfths  of  that  State  fiscal  period  fell  within 
said  fiscal  year  of  the  taxpayer.  In  other  words,  the 
taxpayer's  theory  was,  as  is  apparently  the  theory  of 
the  decision  of  the  Tax  Court  herein,  that  taxes  must  be 
deducted  in  the  taxpayer's  accounting  period  in  which 
falls  the  period  for  which  the  taxes  are  imposed. 

The  Commissioner,  however,  contended  that  taxes  were 
required  to  be  deducted  in  the  year  in  which  they  ac- 
crued, and  that  they  accrued  in  the  taxpayer's  fiscal  year 
in  which  fell  the  lien  date  prescribed  by  the  local  law. 
Thus,  in  the  cited  case,  his  contention  was  that  the  tax- 
payer was  required  to  deduct  in  its  fiscal  year  ended 
April  30,  1937,  the  California  taxes  which  became  a  lien 
on  the  first  Monday  in  March,  1937,  notwithstanding  they 
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were  for  the  period  July  1,  1937,  to  June  30,  1938.  The 
Board  upheld  the  Commissioner.  This  is  directly  opposed, 
in  principle,  to  the  decision  of  the  Tax  Court  in  the  case 
at  bar. 

Clearly,  this  first  purported  ground  of  distinguishing 
the  ''property  tax  cases,"  i.  e.,  upon  the  ground  that  they 
merely  involve  ''the  question  of  who  was  liable  for  local 
property  taxes  as  between  transferor  and  transferee,"  is 
without  merit. 

The  Opinion  of  the  Tax  Court  further  attempts  to  dis- 
tinguish the  above-cited  "property  tax  cases" — holding 
that  property  taxes  accrue  when  a  lien  therefor  attaches — 
upon  the  ground  that  "The  nature  and  character  of  the 
franchise  tax  herein  is  essentially  different  from  the  prop- 
erty taxes  involved  in  the  above  discussed  cases."  [9 
T.  C.  132;  R.  54-55.]  Of  course,  it  is  true  that  the  two 
types  of  taxes  differ  in  many  respects.  But  the  question 
is  not  whether  the  taxes  involved  in  the  cited  cases  are 
similar  in  their  nature  to  those  involved  herein.  Rather, 
it  is  whether  the  statutory  provisions  identifying  the  date 
when  ''liability"  for  the  taxes  arises  are  similar.  For 
the  ultimate  question  with  which  we  are  concerned — and 
this  must  be  borne  in  mind  at  all  times — is,  When  did 
liability  arise? 

If  the  taxing  statute  contains  neither  accrual  nor  lien 
date,  then  it  is  manifestly  proper  to  determine  when 
"liability"  arises  from  all  of  the  provisions  of  the  statute, 
including  a  consideration  of  the  nature  and  character  of 
the  tax  and  of  the  period  for  which  the  tax  is  imposed 
{e.  g.,  United  States  v.  Anderson,  269  U.  S.  422,  46  S. 
Ct.  131,  70  L.  Ed.  347).  On  the  other  hand,  if  the  tax- 
ing statute  contains  a  lien  provision,  then  it  is  clear  that 
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liability  must  have  arisen,  at  the  latest,  by  the  date  speci- 
fied for  the  lien  to  attach.  {East  Bay  Municipal  Utility 
Dist.  V.  Garrison,  supra.)  However,  even  if  there  is  a 
lien  provision  in  the  taxing  statute,  'liability"  may  arise 
at  an  earlier  date  than  that  specified  for  the  lien  to  at- 
tach. Accordingly,  if  there  is  a  lien  provision  but  no 
express  provision  as  to  the  date  when  'liability"  arises, 
it  is  still  proper  to  determine  the  latter  date  by  a  study 
of  all  of  the  provisions  of  the  statute  to  determine  wheth- 
er 'liability"  in  fact  arose  at  an  earlier  date  than  that 
specified  for  the  lien  to  attach  {e.g.,  S.  E.  Bernlieimer, 
41  B.  T.  A.  249;  aff'd,  per  curiam  (C.  C.  A.  2),  121  F. 
(2d)   454). 

When,  however,  as  in  the  California  Franchise  Tax 
Act,  the  taxing  statute  expressly  designates  a  single  date 
as  the  date  when  liability  for  the  tax  accrues  and  when 
the  lien  in  support  of  such  liability  attached  to  the  prop- 
erty of  the  taxpayer,  that  date  is  controlling  in  determin- 
ing when  liability  for  the  tax  accrues  for  Federal  income 
tax  purposes.  The  same  is  necessarily  true  regardless  of 
the  "nature"  of  the  tax.  Otherwise,  full  effect  is  not  be- 
ing given  to  the  provisions  of  the  controlling  local  law. 
In  such  case  there  is  no  occasion  for  "interpretation"  of 
the  tax  statute,  to  determine  when  "liability"  arises  for 
the  tax  imposed  thereby — either  by  reference  to  the  nature 
and  character  of  the  tax  or  by  a  consideration  of  any 
other  provisions.  When  the  provisions  as  to  both  liability 
and  lien  date  are  clear  and  unequivocal,  those  provisions 
must  be  applied  as  they  are  written.  By  hypothesis,  there 
can  be  no  other  "state  law"  on  the  subject — and,  as  stated 
hereinabove,  the  Federal  income  tax  law  in  regard  to  de- 
ductions for  state  taxes  necessarily  adopts  by  reference 
the  state  law  as  to  the  date  when  "liability"  arises.   What- 
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ever  may  be  the  propriety  of  looking  to  the  "nature  and 
character"  of  the  tax  to  determine  when  "liabiHty"  arises 
under  a  statute  which  does  not  expressly  designate  a  date 
when  liability  arises  and  when  a  lien  in  support  thereof 
attaches,  this  is  not  such  a  case. 

Manifestly,  in  disregarding  the  express  provisions  of 
the  Franchise  Tax  Act  designating  the  last  day  of  the 
'^income  year"  (here  1943)  as  the  date  when  liability  for 
the  tax  accrues  and  the  lien  in  support  thereof  attaches 
to  the  real  property  of  the  taxpayer,  and  in  deciding  the 
case,  instead,  on  the  basis  of  its  determination  as  to  the 
''nature  and  character"  of  the  franchise  tax,  the  Tax 
Court,  has  in  the  language  of  the  Security  Flour  Mills 
case,  supra,  ''misconstrued  the  extent"  of  its  powers.  It 
is  not  within  its  power  to  "interpret"  the  local  law  to  find 
a  date  when  liability  thereunder  arises  which  is  at  vari- 
ance with  the  clear  and  unequivocal  provisions  of  the 
taxing  statute.  Nor  is  it  within  its  power  to  "interpret" 
the  Internal  Revenue  Code  as  requiring  the  accrual  of 
taxes  at  some  date  other  than  the  date  when  liability 
arises  under  the  local  law. 

C.  A  Disregard  of  the  Statutory  Accrual  and  Lien  Date  Is 
Not  Required  by  Reason  of  Any  "Contingencies"  as  to 
Liability  for,  or  Amount  of,  the  Franchise  Tax  on  the 
Last  Day  of  the  Income  Year. 

In  discussing  the  nature  of  the  franchise  tax  involved 
herein,  the  Tax  Court  further  states  that,  under  the  terms 
of  the  Act,  withdrawal  or  dissolution  may  relieve  the  tax- 
payer from  taxation  for  the  portion  of  the  "taxable  year" 
during  which  the  franchise  privilege  is  not  exercised. 
[9  T.  C.  133,  R.  55.]  Throughout  its  Opinion  the  Tax 
Court  places  great  emphasis  upon  this  alleged   "contin- 
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gency"  affecting  the  amount  of  the  tax  which  may  ulti- 
mately be  required  to  be  paid.  It  is  submitted,  however, 
that  the  Tax  Court  has  misinterpreted  the  Act  in  regard 
to  the  existence  and  extent  of  the  alleged  ''contingency" 
here  involved  and  also  has  misconstrued  its  power  to  dis- 
allow a  deduction  upon  the  ground  that  the  liability  in- 
volved is  subject  to  a  ''contingency."  Each  of  these  errors 
will  be  separately  considered. 

(1)  Extent  of  the  Right,  Under  the  California  Franchise 
Tax  Act,  to  a  Refund  in  the  Event  of  Dissolution 
During  the  ''Taxable  Year/' 

The  Tax  Court  states  that  if  no  business  operations 
were  carried  on  by  the  taxpayer  in  the  "taxable"  year 
"the  tax  would  not  be  imposed."  [9  T.  C.  133,  R.  55.] 
This  clearly  is  not  a  correct  interpretation  of  the  Cali- 
fornia law.  The  Franchise  Tax  Act  unequivocally  pro- 
vides that  every  corporation  shall  pay  a  minimwn  annual 
tax  of  twenty-five  dollars.  This  is  not  only  expressly 
stated  at  two  separate  points  in  the  section  of  the  Act 
imposing  the  tax  (Act,  sec.  4(3)  and  (5);  Appendix, 
p.  4),  but  is  repeated  in  the  section  providing  for  a 
refund  of  a  proportionate  part  of  the  tax  in  the  event  of 
a  withdrawal  or  dissolution  before  the  end  of  the  "tax- 
able" year.  (Act,  sec.  13(k);  Appendix  p,  11.)  See 
also  the  Franchise  Tax  Commissioner's  interpretation  in 
his  Regulation  Art.  29-1,  paragraph  2.  (Cal.  C.  T.  par. 
8-053,  Appendix  p.  18.) 

Thus,  under  a  correct  interpretation  of  the  California 
statute,  the  obligation  to  pay  at  least  the  amount  of  the 
minimum  tax  is  inescapable  in  any  case  in  which  the  tax- 
payer has  failed  to  withdraw  or  dissolve  by  the  last  day 
of  the  ''income  year/'    Therefore,  even  if  the  question  of 
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"liability"  were  to  be  determined  by  reference  to  provi- 
sions of  the  Act  other  than  those  designating  the  accrual 
and  lien  date,  and  even  if  the  test  as  to  whether  that 
liability  is  "contingent"  is  whether  there  is  a  liability  which 
the  taxpayer  is  completely  and  irrevocably  bound  to  satis- 
fy, this  test  is  met  on  December  31,  1943,  under  the  law 
and  the  facts  in  the  present  case.  Here,  the  maximum 
possible  effect  of  the  happening  of  the  "contingency"  in 
the  California  statute,  viz.,  dissolution  or  withdrawal  in 
1944,  would  be  to  enable  the  corporation  to  reduce  the 
amotMt  of  the  tax  based  on  the  income  of  the  "income 
year"  which  it  would  otherwise  be  required  to  pay. 

(2)  Extent  of  Tax  Court  Power  to  Disallow  a  Tax  De- 
duction as  Being  Only  a  Contingent  Liability. 

It  is  not  conceded,  however,  that  the  Tax  Court  has 
applied  the  proper  principle  as  to  "accruals,"  even  if  it 
were  assumed,  for  the  purpose  of  argument,  that  its  inter- 
pretation of  the  ejfect  of  the  state  law^  in  the  foregoing 
respect,  were  correct.  The  following  argument  is  there- 
fore presented  as  being  equally  applicable  under  either 
interpretation  of  the  state  law,  i.  e.,  regardless  of  whether 
the  "contingency"  specified  in  the  state  law  may  result  in 
a  refund  or  abatement  of  the  entire  tax  based  upon  the 
net  income  of  the  "income  year,"  or  may  result  in  a  re- 
fund or  abatement  of  a  part  only  of  said  tax. 

It  is  true,  of  course,  as  a  broad  general  principle,  that 
"contingent  liabilities"  may  not  be  deducted,  for  Federal 
income  tax  purposes.  But,  as  in  the  case  of  most  broad 
general  principles,  this  must  be  applied  with  discernment, 
else  its  true  purpose  be  distorted. 

In  the  first  place,  it  must  be  remembered  that  the  ques- 
tion whether  a  liability  is  "contingent,"  in  the  sense  which 
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is  required  before  a  deduction  thereof  may  be  disallowed, 
must  be  answered  in  the  light  of  the  events  known  or 
which  reasonably  should  have  been  known  as  of  the  close 
of  the  Federal  taxable  year.  Thus,  in  Baltimore  Transfer 
Co.,  8  T.  C.  1,  the  Tax  Court,^  in  upholding  a  tax  deduc- 
tion in  the  amount  accrued  notwithstanding  a  subsequent 
reduction  in  the  amount  of  the  tax,  succinctly  stated: 

The  propriety  of  the  accruals  must  be  judged  by 
the  facts  which  petitioner  knezv  or  could  reasonably 
be  expected  to  know  at  the  closing  of  its  books  for 
the  taxable  year  *  *  *.  (8  T.  C.  at  7;  emphasis 
added.) 

Likewise  in  Helve  ring  v.  Russian  Finance  &  Construc- 
tion Corp.  (C.  C.  A.  2,  1935),  77  F.  (2d)  324,  in  uphold- 
ing a  deduction  for  royalties  paid  pursuant  to  a  contract 
notwithstanding  under  the  contract  future  events  might 
cancel  the  liability,  the  Court  said  {77  F.  (2d)  at  327)  : 

*  *  *  The  possibility  that  a  present  liability  may  sub- 
sequently be  discharged  by  some  condition  subsequent 
docs  not  prevent  its  accrual  on  the  taxpayer's  books. 
The  test  is  zvhether  a  taxpayer  is  justified  in  enter- 
taining a  reasonable  expectation  that  an  expense  zmll 
be  incurred.  The  taxpayer's  liability  became  fixed 
upon  delivery  of  the  ore,  and  there  then  existed  reas- 
onable grounds  to  justify  the  taxpayer  in  believing 
that  it  would  ultimately  have  to  pay  the  $1,200,000. 
A  presently  existing  obligation,  which  the  taxpayer 
has  reasonable  grounds  to  believe  must  eventually  be 
fidfiUcd,  is  not  uncertain  or  contingent  in  the  sense 
that  it  may  not  be  accrued.  See  Automobile  Ins.  Co. 
v.  Comm'r,  72  F.  (2d)  265  (C.  C.  A.  2). 


^In  an  Opinion  l)y  the  same  Judge  who  wrote  the  Opinion  in  the 
case  at  bar.  The  Commissioner  has  acquiesced  in  the  decision  in 
the  Baltimore  Transjer  case. 
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The  basis  of  the  accrual  system  of  accounting  is 
that  obHgations  incurred  in  the  normal  course  of 
business  will  be  discharged  in  due  course.  United 
States  V.  American  Can  Co.,  280  U.  S.  412,  50  S. 
Ct.  177,  74  L.  Ed.  518.  This  is  a  necessary  assump- 
tion. Conditions  in  the  contract  which  would  here 
have  discharged  the  taxpayer  from  the  liability  it  in- 
curred upon  delivery  of  the  ore  were  not  of  a  nature 
which  would  justify  it  in  believing  it  would  not  have 
to  pay  the  $1,200,000.  The  conditions  never  oc- 
curred, as  the  record  disclosed,  and  the  liability  was 
in  fact  discharged  by  payment.  When  hooks  are  kept 
on  an  accrual  basis,  a  presently  existing  obligation 
which,  in  the  normal  course  of  events,  the  taxpayer 
is  justified  in  believing  he  must  fulfill,  may  he  ac- 
crued. The  existence  of  an  absolute  liability  is  nec- 
essary; absolute  certainty  that  it  will  be  discharged 
by  payment  is  not.  Spring  City  Foundry  Co.  v. 
Comm'r,  292  U.  S.  182,  54  S.  Ct.  644,  645,  7^  L. 
Ed.  1200. 

By  way  of  summary,  then,  the  controlling  principles  in 
regard  to  accrual  of  ''contingent''  liabilities  are  as  follows. 
If  at  the  close  of  the  Federal  taxable  year  the  very  exist- 
ence of  "liability"  is  contingent  upon  the  happening  of 
events  which  have  not  yet  occurred,  accrual  is  not  proper 
on  the  basis  of  the  facts  then  known.  Such  a  contingency 
is  in  the  nature  of  a  condition  precedent  to  the  liability. 
Accordingly,  the  non-occurrence  of  such  a  contingency 
leaves  a  status  of  ''non-liability." 

On  the  other  hand,  if  at  the  close  of  the  Federal  taxable 
year  "liability"  does  exist,  but  the  question  of  how  much, 
if  any,  of  the  liability  may  be  required  to  be  satisfied 
may  be  affected  by  future  events,  then  accrual  is  proper  // 
on  the  basis  of  the  facts  then  known  the  taxpayer  has 
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reasonable  grounds  to  believe  that  his  liability  must  even- 
tually be  fulfilled.  The  contingency  in  regard  to  the 
amount  which  will  be  required  to  be  paid  is,  in  such  a 
case,  in  the  nature  of  a  condition  subsequent.  The  pro- 
priety of  the  accrual  must  necessarily  depend  upon  the 
likelihood  of  the  condition  occurring  to  defeat  the  status 
of  ''liability  which  would  otherwise  exist. 

Contrary  to  popular  assumption,  the  payment  of  taxes 
is  not  always  inevitable.  There  are  many  ''contingencies" 
which  may  occur  to  reduce  or  discharge  the  liability  with- 
out the  necessity  for  payment  in  full.  And  in  such  cases, 
as  in  cases  involving  other  types  of  obligations,  the  fore- 
going principles  in  regard  to  the  effect  of  any  ''contin- 
gency" upon  the  propriety  of  an  accrual  of  the  obligation 
are  applicable.  In  other  words,  if  there  is  "liability"  at 
the  close  of  the  Federal  taxable  year  but  there  is  a  "con- 
tingency" in  the  nature  of  a  condition  subsequent  which 
may  reduce  or  defeat  that  liability,  the  propriety  of  ac- 
cruing the  liability  depends  upon  the  likelihood,  under  the 
facts  known  or  which  reasonably  should  have  been  known 
at  the  close  of  the  taxable  year,  of  the  contingency  oc- 
curring. 

Thus,  in  North  Shore  Birs  Co.  (T.  C.  Memo.  1-27 A3), 
P.-H.  T.  C.  Memo.  Dec.  par.  43,041,  C.  C.  H.  Dec. 
12,944-B  (T  T.  C  M.  493),  it  was  held  that  the  deduc- 
tion of  a  New  York  City  excise  tax  on  gross  income  in 
the  amount  accrued  on  the  taxpayer's  books,  was  proper 
notwithstanding  the  liability  was  in  fact  subsequently 
settled  for  less  than  the  amount  accrued,  the  settlement 
being  based  on  inability  to  pay  rather  than  because  the 
taxpayer  was  contesting  liability  for  the  tax.  This  deci- 
sion was  affirmed,  on  a  petition  for  review  by  the  Com- 
missioner,   but    without    discussion    of    the    above    point. 
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in  Commissioner  v.  North  Shore  Bus  Co.  (C.  C.  A.  2, 
1944),  143  F.  (2d)  114.  Similarly,  in  Manhattan  Soap 
Co.  (T.  C.  Memo.  3-22-44),  P.-H.  T.  C.  Memo.  Dec.  par. 
44,092,  C.  C  H.  Dec.  13,825(M)  (3  T.  C.  M.  257),  it 
was  held  that  where  Federal  processing  and  excise  taxes 
were  not  contested  by  the  taxpayer  but  were  settled  under 
a  compromise  agreement  for  a  smaller  sum  because  of  the 
taxpayer's  financial  condition  the  taxpayer  was  neverthe- 
less entitled  to  a  deduction  of  the  full  amount  of  the  taxes, 
as  accrued  on  its  books. 

In  Baltimore  Transfer  Co.,  8  T.  C.  1,  a  deduction  was 
allowed  for  the  amounts  accrued  and  paid  by  taxpayer 
as  its  liability  under  the  Maryland  Unemployment  Com- 
pensation Law,  notwithstanding  the  taxpayer  thereafter 
received  a  refund  of  a  portion  thereof  pursuant  to  a  new 
interpretation  by  the  state  board  as  to  the  correct  tax 
rate  applicable  to  taxpayer.  The  Court  said  (8  T.  C.  at 
pp.  6-7): 

*  *  *  In  our  view,  its  obligation  to  pay  the 
full  amount  deducted  was  sufficiently  certain  at  the 
close  of  the  taxable  year  to  justify  its  accrual,  where- 
as the  right  to  receive  the  refund  credit  became  final, 
if  at  all,  in  the  following  year. 

^1^  ^U  >^  «l^  ^i^  xl'  «lr  ^l' 

^f^  *Y*-  >J^  ^nt  ^f^  >J^  ^1*  ^^ 

It  is  apparent  from  the  stipulated  facts  that  peti- 
tioner neither  denied  nor  questioned  its  liability  for 
any  portion  of  the  accrued  sums  and  had  no  reason 
prior  to  April  21,  1944,  even  to  suspect  that  it  might 
subsequently  receive  or  be  entitled  to  receive  a  re- 
fund or  credit  thereof.  *  *  *  The  propriety  of  the 
accruals   must   be  judged  by   the   facts   which   peti- 
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tioner  knew  or  could  reasonably  be  expected  to  know 
at  the  closing  of  its  books  for  the  taxable  year,  and 
under  the  circumstances  here  we  think  that  the 
accruals  must  be  regarded  as  proper. 

It  is  apparent,  of  course,  that  in  none  of  the  foregoing 
cases  could  the  particular  reason  for  the  reduction  in  the 
amount  of  liability  have  been  expressly  recognized  in  the 
taxing  statute.  However,  the  cited  cases  clearly  show 
that  such  "contingencies"  do  exist  with  respect  to  all 
taxes.  The  fact  that  they  are  not  specified  in  the  statute 
is  of  importance  only  as  evidence  that  the  ''contingency" 
could  not  have  been  in  the  nature  of  a  condition  precedent 
to  liability,  but  was  in  the  nature  of  a  condition  subse- 
quent. Accordingly,  the  accrual  must  stand  in  accordance 
with  the  facts  as  of  that  date,  without  regard  to  the 
effect  of  "contingencies"  which  every  taxpayer  knows 
may  affect  the  amount  which  will  be  required  to  be  paid 
in  discharge  of  its  liability. 

It  has  also  been  held  that  deductions  for  taxes  should 
be  allowed  in  the  year  in  which  paid  or  accrued  notwith- 
standing the  taxing  statute  was  subsequently  held  uncon- 
stitutional (Charles  F.  Fawsett,  30  B.  T.  A.  908;  Cartex 
Mills,  Inc.,  42  B.  T.  A.  894  (N.  A.,  1942-2  C.  B.,  p.  22; 
G.  C.  M.  22404,  C.  B.  1940-2,  p.  204),)  unless,  of  course, 
the  taxpayer  is  himself  contesting  the  tax  at  the  time  he 
attempted  to  accrue  it.  {Dixie  Pine  Products  Co.  v. 
Commissioner  (1944),  320  U.  S.  516,  64  S.  Ct.  364,  88 
L.  Ed.  270.)  In  the  Cartex  Mills  case,  supra,  after  stat- 
ing that  "It  has  been  frequently  said  that  taxation  is  a 
practical  matter     *     *     *,"  the  Board  said   (p.  898)  : 

*  *  *  To  conclude,  in  an  interpretation  of  the 
revenue  acts,  that  substantial  amounts  paid  pursuant 
to    a    taxing    statute,    vigorously    enforced    by    the 
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sovereign  and  not  declared  unconstitutional  until  a 
later  year,  are  not  ''taxes  paid  or  accrued  within  the 
taxable  year"  within  the  meaning  of  the  revenue  act 
would  be,  by  way  of  understatement,  highly  imprac- 
tical. 

To  the  same  effect  see  I.  T.  3149,  C.  B.  1938-1,  p.  124, 
holding  that  taxpayers  who  did  not  contest  the  validity 
of  the  Carriers  Taxing  Act  of  1935,  and  who  accrued 
liability  therefor  on  their  books,  were  entitled  to  a  deduc- 
tion for  this  accrued  liability  in  the  year  of  accrual  not- 
withstanding actual  liability  was  subsequently  extingu- 
ished by  litigation  conducted  by  other  taxpayers. 

Nor  is  any  different  result  reached  when  the  tax  for 
which  liability  has  attached  is  subject  to  reduction  in 
amount  by  reason  of  the  occurrence  of  some  subsequent 
event  which  is  expressly  identified  in  the  taxing  statute. 
Thus,  in  W.  J.  Bush  &  Co.,  Inc.  (T.  C.  Memo.,  1-8-45), 
P.-H.  T.  C.  Memo.  Dec.  par.  45,054,  C.  C.  H.  Dec. 
14,390(M)  (4  T.  C.  M.  194),  the  Court  held,  upon  the 
concession  of  the  point  by  the  Commissioner,  that  a  tax- 
payer on  the  accrual  basis  was  entitled  to  deduct  the  full 
amount  of  British  Excess  Profits  Taxes  notwithstanding 
the  tax  law  provided  for  the  refund  of  a  percentage  there- 
of, upon  certain  contingencies,  after  the  termination  of 
hostilities  in  World  War  11. 

Particularly  enlightening  on  the  point  under  discussion 
are  the  decisions  in  regard  to  the  effect  of  the  contingent 
nature  of  the  Federal  capital  stock  tax,  imposed  (prior 
to  the  repeal  of  this  tax  by  Section  205  of  the  Revenue 
Act  of  1945)  by  Section  1200  of  the  Internal  Revenue 
Code.  That  tax  was  an  excise  tax  upon  corporations, 
based  upon  the  ''declared  value"  of  their  capital   stock. 
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The  tax  was  /or  ''each  year  ending  June  30."  (Sec.  1200- 
(a),  I.  R.  C.)  Returns  were  not  required  to  be  made, 
however,  until  "within  one  month  after  the  close  of  the 
year  with  respect  to  which  such  tax  is  imposed."  (Sec. 
1203(b)  (1),  I.  R.  C.)  The  corporation  was  required 
only  to  state  in  the  return  the  value  which  it  declared 
upon  its  capital  stock  "as  of  the  close  of  its  last  income- 
tax  taxable  year  ending  with  or  prior  to  the  close  of  the 
capital  stock  tax  taxable  year  *  *  *."  (Sec.  1202(a), 
I.  R.  C.) 

Thus,  in  July,  1940,  a  calendar  year  corporation  would 
file  its  capital  stock  tax  return  for  the  capital  stock  tax 
taxable  year  ended  June  30,  1940,  declaring  therein  the 
"value"  of  its  capital  stock  as  of  December  31,  1939. 
Manifestly,  at  all  times  up  to  the  time  of  filing  the  return 
in  July,  1940,  it  was  entirely  within  the  control  of  the 
taxpayer  whether  it  would  have  to  pay  any  capital  stock 
tax.  And  yet,  under  the  decisions  of  the  Tax  Court 
hereinafter  cited,  such  capital  stock  tax  was  accruable  as 
of  July  1,  1939. 

True,  if  the  taxpayer  didn't  fix  an  adequate  value  to  its 
capital  stock  for  capital  stock  tax  purposes,  it  would  run 
the  risk  of  becoming  liable  for  a  declared  value  excess 
profits  tax  at  an  even  higher  rate  (see  I.  R.  C.  Sees.  600- 
605,  prior  to  repeal  by  Revenue  Act  of  1945).  But  this 
would  not  be  even  a  practical  (let  alone  a  legal)  compul- 
sion if  the  taxpayer,  on  a  calendar  year  basis,  dissolved 
before  the  commencement  of  the  taxable  year  for  which 
the  capital  stock  in  question  is  the  measure  of  liability  for 
the  declared  value  excess  profits  tax.  In  such  case  the 
taxpayer  could,  with  complete  impunity,  file  a  capital  stock 
tax  return  showing  no  value  to  its  capital  stock  and  thus 
wipe  out  its  entire  capital  stock  tax  liability  for  the  pre- 
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ceding  capital  stock  tax  year.  This  would  not  result  in 
any  greater  declared  value  excess  profits  tax  liability, 
because  the  corporation  would  not  be  in  business  during 
the  year  for  which  the  capital  stock  tax  declaration  is  the 
preliminary  measure  of  liability  for  the  declared  value 
excess  profits  tax. 

For  example,  if  a  corporation  was  on  a  calendar  year 
basis  and  dissolved  on  November  30,  1943,  it  would  have 
been  required  to  file  a  capital  stock  tax  return  for  the 
capital  stock  tax  taxable  year  ending  June  30,  1944.  How- 
ever, since  there  would  be  no  income  during  the  income 
tax  taxable  year  ending  December  31,  1944,  on  which 
the  ''penalty''  declared  value  excess  profits  tax  might 
apply,  the  taxpayer  could  safely,  in  its  capital  stock  tax 
return  for  the  capital  stock  tax  taxable  year  ending  June 
30,  1944,  show  no  value  and  no  tax. 

Notwithstanding  such  contingency  with  respect  to  the 
capital  stock  tax  liability  throughout  the  capital  stock 
tax  taxable  year,  it  is  uniformly  held  (except  where  the 
taxpayer,  by  the  accounting  method  adopted  by  him  and 
consistently  followed,  accrued  the  capital  stock  tax  month- 
ly, see  Atlantic  Coast  Line  R.  Co.,  4  T.  C.  140),  that 
that  tax  accrues  on  the  first  day  of  the  capital  stock  tax 
year  for  which  it  is  imposed.  See  Budd  International 
Corp.  (1941),  45  B.  T.  A.  737  (reversed  on  another  point 
in  Budd  International  Corp.  v.  Commissioner  (C.  C.  A. 
3,  1944),  143  F.  (2d)  784),  where  the  taxpayer  in  fact 
made  several  changes  in  the  values  reported  for  capital 
stock  tax  purposes,  but  it  was  held  that  liability  neverthe- 
less accrued  on  the  first  day  of  each  capital  stock  tax 
year.  See,  also  Louisiana  Delta  Hardzvood  Lbr.  Co.,  Inc., 
7  T.  C.  994,  holding  (in  an  opinion  written  by  the  Trial 
Judge  herein)   that  the  capital  stock  tax  for  the  capital 
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stock  tax  year  July  1,  1941,  to  June  30,  1942,  accrued  on 
July  1,  1941  notwithstanding  the  entire  liability  might 
have  been  eliminated  by  the  taxpayer  as  late  as  July,  1942, 
by  filing  a  return  which  declared  no  value  for  its  capital 
stock. 

Even  the  Commissioner  has  not  seen  fit  to  contend  that 
the  contingencies  with  respect  to  the  capital  stock  tax 
render  liability  therefor  so  uncertain  as  to  prevent  accrual 
of  the  tax  on  the  first  day  of  the  capital  stock  tax  taxable 
year.  In  this  connection  see  Atlantic  Coast  Line  R.  Co., 
supra,  w^here  the  Court  said  with  reference  to  the  proper 
accrual  date  for  the  Federal  capital  stock  tax : 

*  *  *  Neither  party  contends  that  the  amount 
of  the  tax,  dependent  as  it  is  upon  a  future  declara- 
tion of  value  and  possible  change  in  rate,  is  so  un- 
certain at  the  beginning  of  the  capital  stock  tax  year 
that  its  accrual  should  be  postponed  to  the  end,  and 
this  would  be  inconsistent  with  what  we  held  in  Budd 
International  Corporation,  45  B.  T.  A.  737;  reversed 
other  grounds  (C.  C  A.,  3d  Cir.),  143  Fed.  (2d) 
784.    (4  T.  C.  140,  150.) 

The  applicability  to  the  facts  herein,  of  the  foregoing 
principles  in  regard  to  the  accrual  of  taxes  which  are  sub- 
ject to  certain  ''contingencies"  as  to  amount  or  as  to  lia- 
bility, is  self-evident.  In  the  first  place,  it  is  clear  that 
under  the  express  terms  of  the  California  Franchise  Tax 
Act  there  is  "liability"  on  the  taxpayer  as  of  the  last  day 
of  the  income  year.  This  is  the  necessary  effect  of  both 
the  express  provision  in  the  Act  as  to  accrual  on  that  date 
and  the  express  provision  establishing  the  lien  on  that  date. 
As  demonstrated  hereinabove,  there  cannot  be  a  lien  zmth- 
out  ''liability/' 
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Thus,  any  ''contingencies"  which  may  occur — regardless 
of  whether  they  affect  the  entire  'liability"  or  merely  re- 
duce the  tax  to  a  lesser  amount — are  necessarily  in  the  na- 
ture of  conditions  subsequent.  They  cannot,  under  the  un- 
equivocal terms  of  the  Act,  affect  the  existence  of  "liabil- 
ity" at  the  close  of  the  income  year. 

Necessarily,  then,  the  only  remaining  question  is 
whether,  under  the  facts  known  to  petitioner,  or  which 
could  reasonably  be  expected  to  be  known  to  it,  at  the  close 
of  its  state  "income  year,"  i.  e.,  its  Federal  taxable  year 
1943,  it  was  proper  for  petitioner  to  have  accrued  upon  its 
books  as  of  December  31,  1943,  its  liability  for  the  full 
amount  of  the  franchise  tax  based  upon  its  1943  net  in- 
come. 

The  answer  to  this  question — being  based,  as  it  must, 
upon  reasonable  probabilities  and  practical  expectancies 
rather  than  according  to  theoretical  and  legalistic  possibili- 
ties— is  crystal  clear:  petitioner  did  properly  accrue,  on 
December  31,  1943,  its  liability  for  the  full  amount  of  the 
franchise  tax  which  it  knew  it  would  be  required  to  pay, 
and  which  it  did  pay,  in  1944  in  the  normal  course  of 
events  as  a  going  business.  The  fact  that,  legally,  it 
could  dissolve  and  thereby  affect  the  am^ount  of  such  lia- 
bility which  it  would  have  to  satisfy,  not  only  did  not  affect 
the  existence  of  "liability,"  but  was  such  a  remote  contin- 
gency as  to  have  no  practical  relationship  in  any  way  to  its 
accrual  on  its  books  of  liability  for  the  entire  amount  of 
the  tax  on  December  31,  1943. 

Thus,  the  record  shows  that  such  an  event — dissolution 
— not  only  was  not  reasonably  likely  to  occur,  but  did  not 
occur,  with  respect  to  petitioner.  It  has  been  admitted  by 
the  pleadings  that  at  no  time  material  hereto  did  the  peti- 
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tioner  have  pending  any  negotiations  for  the  possible  sale 
of  its  Biltmore  Hotel  property,  or  contemplate  dissolution 
or  liquidation.  In  other  words,  as  of  December  31,  1943, 
it  had  no  intention  of  liquidating  or  dissolving,  or  of  dis- 
posing of  any  of  its  income-producing  properties,  in  1944, 
or  at  all.  It  intended  to  continue  with  the  normal  opera- 
tion of  its  business  in  1944,  as  in  1943.  Necessarily,  then, 
it  must  have  intended  to  pay,  in  1944,  the  full  amount  of 
the  California  franchise  tax  for  1944  based  upon  its  net 
income  in  1943,  without  abatement  or  reduction  in  any  part 
on  account  of  any  dissolution  of  petitioner  or  at  all. 

Furthermore,  petitioner  did  in  fact  operate  throughout 
1944,  commencing  with  the  first  instant  in  that  year,  in  the 
same  manner  in  which  it  had  operated  in  1943,  up  to  the 
last  instant  in  that  year.  And  it  continued  so  to  operate 
in  succeeding  years  and  is  still  so  operating.  It  paid,  in 
1944,  the  full  amount  of  the  California  franchise  tax  for 
1944  based  upon  its  net  income  in  1943,  without  abate- 
ment or  reduction  in  any  part  on  account  of  any  dissolu- 
tion of  taxpayer  or  at  all.  It  is  admitted  by  the  pleadings 
that  petitioner  has  never  at  any  time  disputed  its  liability 
for  the  whole  or  any  part  of  the  California  franchise  tax 
based  on  its  1943  income,  has  never  filed  any  claim  for  re- 
fund or  credit  with  respect  thereto,  and  has  never  had, 
and  does  not  now  have,  any  intention  of  filing  any  such 
claim. 

In  short,  in  the  light  of  the  facts  as  of  the  close  of  the 
''income  year"  (1943)  there  was  not  even  a  remote  possi- 
bility of  the  petitioner  not  being  required  to  pay  in  full 
the  liability  which  the  California  Franchise  Tax  Act  im- 
posed upon  it  as  of  December  31,  1943.  As  heretofore 
stated,  then,  it  would  have  been  utterly  unreasonable  for 
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it  to  have  failed  to  accrue  the  Hability  which  all  of  the 
facts  then  known  indisputably  showed  to  exist  under  the 
controlling  local  law.  And  subsequent  events  have  only 
borne  out  petitioner's  then  appraisal  of  the  facts.  Under 
these  circumstances,  there  was  not,  on  December  31, 
1943,  any  such  contingency  as  to  petitioner's  'liability" 
for  the  franchise  tax  based  on  its  1943  net  income  as 
would  justify  the  refusal  of  respondent,  and  of  the  Tax 
Court,  to  allow  a  deduction,  in  petitioner's  1943  excess 
profits  tax  return,  for  the  full  amount  of  the  tax  so  ac- 
crued. 

D.  A  Disregard  of  the  Statutory  Accrual  and  Lien  Date  Is 
Not  Required  by  Reason  of  the  Fact  That  the  Tax  Is  ior 
a  Subsequent  Period. 

The  Tax  Court,  in  its  decision  herein,  apparently  was 
of  the  view  that  taxes — franchise  taxes,  at  least — cannot 
be  accrued  in  a  year  other  than  the  year  for  which  they 
are  imposed. 

Thus,  the  Court  said,  ''^  *  *  the  tax  being  for  the 
privilege  of  doing  business  in  the  taxable  year,  the  liabil- 
ity therefor  arises  only  with  and  from  the  exercise  of 
such  privilege."  [9  T.  C.  133,  R.  55;  emphasis  added.] 
From  a  consideration  of  the  entire  Opinion,  however,  it 
is  apparent  that  this  statement  was  made  only  because  the 
Court  had  concluded  that  the  provisions  of  the  Franchise 
Tax  Act  specifying  the  date  when  liability  should  accrue 
and  when  the  lien  therefor  should  attach  to  the  real  prop- 
erty of  the  taxpayer  were  to  be  disregarded.  Manifestly, 
the  Court  could  not  have  made  the  quoted  statement  if 
effect  had  been  given  to  the  accrual  and  lien  provisions 
of  the  local  law. 
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Also,  in  support  of  the  proposition  that  the  tax  must 
be  accrued  in  the  year  for  which  it  is  imposed,  the  Tax 
Court  cited  the  cases  of  United  States  v.  Anderson,  et  aL, 
269  U.  S.  422,  46  S.  Ct.  131,  70  L.  Ed.  347;  Petaliima  & 
Santa  Rosa  R.  R.  Co.,  11  B.  T.  A.  541;  H.  H.  Brotmi 
Co.,  8  B.  T.  A.  112;  and  Durst  Productions  Corporation, 
8  T.  C.  1326.  Apparently  these  cases,  too,  were  cited  on 
the  basis  of  the  fundamental  error  of  the  Tax  Court  here- 
in, in  assuming  that  the  express  accrual  and  lien  pro- 
visions of  the  California  Franchise  Tax  Act  were  of  no 
significance  in  determining  the  proper  accrual  date  for 
Federal  tax  purposes.  Clearly,  the  cited  cases  would  not 
support  the  proposition  that  a  tax  must  be  accrued  in  the 
year  for  which  it  is  imposed  if  the  taxing  statute  express- 
ly provides  that  liability  shall  accrue,  and  a  lien  in  support 
thereof  shall  attach  to  the  property  of  the  taxpayer,  at  an 
earlier  date. 

United  States  v.  Anderson,  supra,  involved  the  accrual 
and  deduction  of  the  Federal  tax  on  income  from  muni- 
tions manufacture  and  sale.  Apparently  there  was  not 
any  express  provision  in  the  taxing  statute  either  identi- 
fying the  time  when  liability  for  the  tax  arose  or  estab- 
lishing a  lien  in  support  of  the  tax  liability.  The  tax- 
payer set  up  a  reserve  for  the  tax  as  of  the  end  of  the 
income  year,  but  nevertheless  contended  that  it  should  not 
be  required  to  deduct  the  tax  until  the  following  year 
because  it  was  neither  assessed  nor  due  and  payable  until 
then.  The  United  States  contended  that  the  tax  accrued 
on  the  last  day  of  the  income  year,  and  was  therefore  re- 
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quired  to  be  deducted  in  that  year.  The  Supreme  Court, 
in  holding  for  the  United  States,  said  (46  S.  Ct.  131, 
134): 

Only  a  word  need  be  said  with  reference  to  the 
contention  that  the  tax  upon  munitions  manufactured 
and  sold  in  1916  did  not  accrue  until  1917.  In  a 
technical  legal  sense  it  may  be  argued  that  a  tax  does 
not  accrue  until  it  has  been  assessed  and  becomes  due ; 
but  it  is  also  true  that  in  advance  of  the  assessment 
of  a  tax  all  of  the  events  may  occur  which  fix  the 
amount  of  the  tax  and  determine  the  liability  of  the 
taxpayer  to  pay  it. 

The  language  as  quoted  by  the  Tax  Court  herein  from 
the  opinion  in  the  Anderson  case  was  not  used  in  the  por- 
tion of  the  opinion  relating  to  the  specific  question  of  the 
proper  time  to  accrue  taxes.  Rather,  it  was  used  in  con- 
nection with  the  Supreme  Court's  rejection  of  the  tax- 
payer's preliminary  proposition  that  the  accrual  provisions 
of  the  Revenue  Act  of  1916  were  not  intended  to  he  ap- 
plied to  taxes  at  all. 

Petaluma  &  Santa  Rosa  R.  R.  Co.^  supra,  cited  by  the 
Tax  Court,  is  a  ''property  tax"  case.  The  tax  there  in- 
volved was  imposed  on  corporate  property  on  the  first 
Monday  in  March,  but  the  amount  of  the  tax  was  meas- 
ured by  the  gross  receipts  of  the  preceding  year  instead 
of  on  an  ad  valorem  basis.  Thus,  in  principle,  the  case 
does  not  differ  from  the  California  Sanitary  Co.  case  (32 
B.  T.  A.  122)  and  the  Crown-Zellerhach  Corp.  case  (43 
B.  T.  A.  541),  cited  by  petitioner.  Yet  the  Tax  Court 
distinguished  those  cases  upon  the  ground  that  they  were 
mere  "property  tax"  cases,  saying  [9  T.  C.  132,  R.  54] : 

*  *  *  None  of  these  cases,  in  our  opinion,  is  con- 
trolling of  the  question  at  hand  because  these  cases 


involve  property  taxes,  the  personal  liability  for 
which  arises  by  virtue  of  ownership  at  a  specified 
time. 

The  same  could,  of  course,  be  said  of  the  Petaluma  case, 
supra,  cited  by  the  Tax  Court. 

In  citing  the  Petaluma  case  as  it  did,  however,  the  Tax 
Court  apparently  was  of  the  view  that  the  proper  accrual 
date  for  all  taxes  measured  by  income — ^whether  excise 
or  property  taxes — must  be  determined  according  to  a 
universal  rule,  viz.,  according  to  the  year  for  which  the 
tax  is  imposed.  The  Petaluma  case  is  not  authority  for 
any  such  proposition.  All  that  the  Board  there  held,  or 
was  required  to  hold,  was  that  the  tax  there  in  question, 
which  was  based  upon  the  ownership  of  the  property  on 
the  first  Monday  in  March,  1921,  and  which  became  a 
lien  on  that  date,  did  not  accrue  in  1920  notwithstanding 
the  tax  was  measured  by  the  taxpayer's  income  for  that 
earlier  year.  Manifestly,  this  does  not  require  the  con- 
clusion that  the  sajne  holding  would,  or  should,  be  made 
where  the  taxing  statute  expressly  provides  that  the  tax 
shall  accrue  and  become  a  lien  on  the  last  day  of  the  year 
the  income  of  which  is  the  measure  for  the  tax.  Yet 
that  is  in  effect  the  proposition  which  the  Tax  Court  de- 
cided herein — purportedly  on  the  authority,  in  part,  of 
said  Petaluma  case.  The  cited  case  does  not  provide  any 
support  for  the  decision  herein.  If  anything,  it  is  in  sup- 
port of  the  petitioner's  position  that  the  statutory  accrual 
and  lien  date  is  controlling. 

H.  H.  Brown  Co.,  supra,  cited  by  the  Tax  Court  herein, 
involved  a  deduction  for  the  Massachusetts  corporation 
excise  tax  in  the  taxpayer's  Federal  taxable  year  ended 
June  30,  1922.  As  disclosed  in  the  opinion  of  the  Board 
of  Tax  Appeals,  the  Massachusetts  statute  imposed  what 
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the  Massachusetts  Supreme  Court  had  denominated  "an 
excise  for  the  commodity  of  carrying  on  business."  (See 
8  B.  T.  A.  112,  116.)  The  tax  was  assessed  as  of  April 
first  of  the  taxable  year,  and  was  based  on  "*  *  *  the 
excess  of  the  fair  cash  value  on  that  date  of  the  shares 
of  capital  stock  over  certain  deductions  plus  the  net  in- 
come of  the  corporation  as  shown  by  its  last  Federal  in- 
come-tax return."   {Id.  p.   116.) 

The  Board  determined,  from  decisions  of  the  Massa- 
chusetts court,  that  the  tax  in  question  was  an  obligation 
of  the  corporation  on  and  after  April  1,  1922.  {Id.  p. 
117.)  The  Commissioner  apparently  contended  that  the 
tax  was  not  accruable  or  deductible  in  the  taxable  period 
ended  June  30,  1922,  however,  because  the  exact  amount 
thereof  had  not  yet  been  ascertained  and  the  tax  was  not 
yet  due  and  payable.  The  Board  held  that  these  latter  fac- 
tors were  immaterial  where  there  was  an  obligation  for 
the  tax  in  the  year  in  which  the  taxpayer  sought  to  take 
the  deduction.  It  was  in  this  setting  that  the  Board  said, 
as  quoted  in  the  Tax  Court  Opinion  herein  [9  T.  C.  134, 
R.  58] : 

The  basic  idea  under  the  accrual  system  of  account- 
ing is  that  the  books  shall  immediately  reflect  obli- 
gations and  expenses  definitely  incurred  and  income 
definitely  earned  without  regard  to  whether  payment 
has  been  made  or  whether  payment  is  due.  Expenses 
incurred  in  the  operations  for  a  particular  year  are 
properly  accrued  in  the  accounts  for  that  year,  al- 
though payment  may  not  be  due  until  the  following 
year. 

When  this  quoted  language  is  read  in  the  Hght  of  the 
decision  which  was  rendered  and  in  the  full  context  in 
which  it  was  written,  it  is  clear  that  there  is  nothing  in 
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such  language  or  in  the  decision  which  supports  or  was 
intended  to  support  the  conclusion  that  taxes  must  be  ac- 
crued and  deducted  in  the  year  for  which  they  are  paid 
regardless  of  any  provision  in  the  taxing  statute  desig- 
nating a  date  when  liability  accrues  and  a  lien  in  support 
thereof  attaches.  On  the  contrary,  the  Board  clearly  held 
that  taxes  accrue  when  there  is  an  ''obligation"  therefor. 
(And  it  is  interesting  to  note  that  it  rendered  the  same 
decision,  and  on  the  basis  of  the  same  reasoning,  in  regard 
to  both  property  taxes  and  the  franchise  tax  in  question. 
See  8  B.  T.  A.  112,  117.)  It  is  reasonable  to  conclude, 
then,  that  if  the  statute  there  before  the  Board  had  ex- 
pressly designated  an  accrual  and  lien  date,  and  thus  es- 
tablished the  ''obligation"  as  of  that  date,  the  Board  would 
have  held  that  the  taxes  accrued  at  that  date  for  purposes 
of  a  Federal  income  tax  deduction. 

It  is  not  apparent  why  Durst  Productions  Corporation, 
supra,  is  cited  by  the  Tax  Court  herein  in  conection  with 
its  discussion  of  the  alleged  requirement  that  the  tax  be 
deducted  in  the  period  for  which  it  was  imposed,  unless 
it  was  because  the  Opinion  in  the  cited  case  relies  largely 
upon  the  decision  in  the  Anderson  case,  supra,  which  the 
Tax  Court  also  cites  herein.  However,  since  the  Durst 
case  is  so  cited  by  the  Tax  Court  herein,  it  will  be  dis- 
cussed at  the  present  point  in  regard  to  all  of  its  impli- 
cations, regardless  of  the  fact  that  some  of  the  principles 
involved  have  already  been  separately  treated  in  this  brief, 
as  it  is  difficult  to  consider  the  decision  except  in  its  en- 
tirety. 

The  Durst  case  held  that  the  New  York  State  franchise 
tax  imposed  under  the  law  as  amended  on  March  31,  1944, 
and  based  on  the  taxpayer's  income  for  its  fiscal  period 
ended   May   31,    1944,   was   deductible   in   the   taxpayer's 
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Federal  excess  profits  tax  return  for  said  fiscal  period. 
In  so  holding  the  Court  stated  [9  T.  C.  134,  R.  58] : 

The  tax  being  calculated  on  the  amount  of  earnings 
for  the  year  in  issue  its  charge  against  those  earnings 
seems  to  accord  with  the  theory  of  accrual. 

The  Tax  Court  quoted  this  language  with  approval  in  its 
Opinion  herein.  There  is  nothing  either  in  the  result  ob- 
tained in  the  cited  case  or  in  the  quoted  language,  which 
supports  the  conclusion  reached  in  the  present  case,  and 
in  connection  with  which  the  Durst  case  was  cited — that 
every  franchise  tax  must  be  accrued  only  in  the  year  for 
which  the  tax  is  imposed.  In  fact,  the  above-quoted  por- 
tion of  the  Opinion  certainly  can  be  reasonably  read  as 
being  strictly  applicable  in  favor  of  petitioner  herein. 
But  petitioner  is  aware  of  the  danger  of  placing  too  much 
emphasis  upon  language  thus  separated  from  the  text  in 
which  it  was  used.  It  is  therefore  desirable  to  consider 
the  cited  case  in  more  detail  to  see  if  it  can  be  ascertained 
why  the  Court  reached  the  decision  which  it  did  and  to  see 
whether  these  reasons  have  any  applicability  herein. 

As  is  pointed  out  in  a  recent  article  devoted  entirely  to 
a  discussion  of  the  Durst  case  (Gerhard  J.  Mayer,  'The 
Accrual  Date  of  the  New  York  State  Franchise  Tax,'' 
Taxes,  Vol.  26,  No.  1,  p.  43),  ''Comment  on  the  court's 
principal  argument  [the  effect  of  the  local  law  upon  the 
accrual  date]  is  rendered  diflicult  by  its  failure  to  point 
to  the  specific  provision  of  local  law  which  it  considered 
as  decisive.''  It  is  clear,  however,  that  the  decision  was 
rendered  upon  the  theory  that  the  local  taxing  statute 
there  in  question  was  strictly  comparable  to  that  which 
was  involved  in  the  Anderson  case,  supra.  Accordingly, 
it  must  have  been  assumed  in  the  Durst  case  that  the 
statute  there  involved  imposed  a  tax  which  was  for  the 
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same  period  as  that  on  the  income  of  which  the  tax  was 
based.  And  the  Tax  Court  herein  expressly  states  that 
the  tax  in  the  Durst  case  is  measured  by  the  net  income 
''of  the  year  for  which  the  tax  is  imposed  *  *  */' 
[9  T.  C.  134,  R.  58;  emphasis  added.] 

But  even  if  this  is  a  correct  interpretation  of  the  Durst 
case,  and  of  the  statute  there  involved,  then  the  full  effect 
of  the  decision  would  be  that  where  a  franchise  tax  is 
based  on  the  income  of  the  year  for  which  the  tax  is  im- 
posed, it  accrues  on  the  last  day  of  such  year.  In  such  a 
view  of  the  case,  it  is  clear  that  the  Court  does  not  even 
purport  to  consider  what  would  be  the  proper  accrual 
date  when  the  tax  is  for  a  different  period  than  the  income 
year,  and  when,  as  here,  the  taxing  statute  expressly  desig- 
nates the  last  day  of  the  income  year  as  the  date  when 
liability  for  the  tax  shall  accrue  and  the  lien  in  support 
thereof  shall  attach. 

It  is  not  disclosed  by  the  Opinion  in  the  Durst  case 
whether  the  New  York  statute  there  in  question  contained 
any  express  provision  designating  the  accrual  and  lien 
date.  All  that  is  said  is  that  ''Since  computation  of  the 
franchise  tax  was  fixed  by  the  income  of  fiscal  1944,  and 
the  obligation  to  pay  was  thereupon  inescapable,  we  think 
the  tax  was  accruable  on  the  last  minute  of  that  day.'' 
There  is  no  indication  as  to  the  basis  for  this  statement, 
i.  c.,  whether  it  is  based  on  certain  express  provisions  of 
the  statute  or  on  a  mere  interpretation  of  the  effect  of  its 
provisions  in  the  aggregate.  The  Tax  Court  herein,  how- 
ever, stated  that  a  lien  is  provided  for  in  the  tax  statute 
involved  in  the  Durst  case  and  that  this  lien  attached  in  a 
taxable  year  subsequent  to  that  on  the  income  of  which 
the  tax  was  based.  [9  T.  C.  134,  R.  58.]  As  noted,  this 
does  not  appear  anywhere  in  the  opinion  in  the  cited  case. 


—53— 

Accepting  as  true,  however,  the  statement  that  the  New 
York  statute  provided  for  a  Hen  attaching  in  a  subsequent 
period,  would  not  make  the  cited  case  an  authority  in  sup- 
port of  the  proposition  that  the  Tax  Court  is  free  to  dis- 
regard the  Hen  date  in  any  and  ah  franchise  tax  cases,  in 
favor  of  the  rule  that  the  tax  must  always  be  accrued  in 
the  year  for  which  it  is  imposed.  The  Durst  case  is 
clearly  both  supportable,  and  yet  distinguishable  from  the 
case  at  bar,  upon  the  basis  of  the  following  reasoning. 

A  lien  is  merely  one  of  the  indicia  of  "liability.''  It  is 
just  as  proper  to  disregard  the  lien  date  specified  in  the 
statute  in  favor  of  an  earlier  accrual  date  (see  5^.  E.  Bern- 
heimer,  supra),  as  it  is  to  disregard  any  other  indicia  of 
liability  (as,  for  example,  the  date  when  the  tax  is  due 
and  payable,  as  in  the  Anderson  case),  in  favor  of  an 
earlier  date,  if  such  earlier  date  is  supported,  expressly  or 
by  necessary  implication,  by  other  provisions  of  the  taxing 
statute.  (S.  E.  Bernheimer,  supra;  United  States  v. 
Anderson,  supra.)  For,  as  heretofore  stated,  it  is  clear 
that  there  may  be  liability  without  there  being  a  lien. 
But  since  there  can  jiot  be  a  lien  without  there  being  a 
liability  in  support  of  which  the  lien  is  granted,  it  can 
never  be  proper  to  disregard  the  lien  date  specified  in  the 
statute  in  favor  of  a  later  accrual  date.  Clearly,  there 
could  not  be  any  valid  express  provision  for  a  liability  to 
arise  only  at  a  time  subsequent  to  the  time  when  the  lien 
attaches.  And  it  does  not  lie  within  the  power  of  the  Tax 
Court  to  read  into  the  controlling  local  law  a  provision 
which  would  be  invalid  if  expressly  made  a  part  of  the 
statute. 

Regardless  of  how  the  Durst  decision  is  analyzed,  it  is 
clear  that  it  does  not,  either  on  its  face  or  on  the  basis  of 
any  assumptions  that  can  reasonably  be  indulged  in   to 
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supplement  the   Opinion   therein,   require  or   support   the 
decision  herein. 

Thus,  the  cited  cases  either  involve  taxes  for  which  no 
statutory  accrual  or  lien  date  was  prescribed,  or  if  there 
was  a  lien  date,  the  decision  is  consistent  with  the  prin- 
ciple that  the  statutory  accrual  or  lien  date  is  controlling, 
whichever  is  earlier.  No  authority  has  been  found  for  the 
proposition  that  taxes  which,  under  unequivocal  provisions 
of  the  local  tax  law,  accrue  and  become  a  lien  in  one  tax- 
able year  of  the  taxpayer,  may  be  shifted  by  the  Com- 
missioner to  a  later  taxable  year  merely  because  that  is 
the  year  for  which  the  tax  is  imposed.  Certainly,  no  case 
cited  in  the  Opinion  of  the  Tax  Court  so  holds;  and  that 
Court  apparently  recognized  this,  for  as  noted,  its  whole 
discussion  is  based  upon  the  false  premise  that  the  accrual 
and  lien  provisions  of  the  California  Franchise  Tax  Act 
may  be  disregarded  as  having  ''no  significance"  except  for 
purposes  of  establishing  the  state's  ''priority." 

E.  A  Disregard  o£  the  Statutory  Accrual  and  Lien  Date  Is 
Not  Required  by  the  Principle  That  Deductions  Must 
"Properly  Reflect"  Petitioner's  Net  Income. 

It  is  interesting  to  note  that  it  is  only  in  connection  with 
the  discussion  of  the  proper  time  for  taking  the  deduction 
for  the  franchise  tax  as  a  business  expense,  that  any 
reference  is  made  in  the  Opinion  of  the  Tax  Court  to  the 
proper  accrual  date  as  being  affected  by  the  requirement 
that  the  accrual  "properly  reflect"  petitioner's  net  income. 
It  is  merely  declared,  without  consideration  of  any  au- 
thorities, that  the  tax  was  "*  *  *  an  expense  which 
must  necessarily  be  taken  into  account  in  the  tax  year 
1944  in  order  properly  to  reflect  petitioner's  net  income  in 
that  year."  [9  T.  C.  133;  R.  56.]  This  is  clearly  errone- 
ous. 
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The  case  of  Security  Flour  Mills  v.  Commissioner 
(1944),  341  U.  S.  381,  64  S.  Ct.  596,  88  L.  Ed.  725, 
establishes  beyond  controversy  that  the  Commissioner 
may  not  take  deductions  out  of  the  year  in  which  they 
in  fact  legally  accrued  and  put  them  in  some  other 
year,  upon  the  alleged  ground  that  this  is  necessary  in 
order  "to  clearly  reflect  income."  It  is  noteworthy  that 
the  Opinion  of  the  Tax  Court  herein  does  not  even  refer 
to  the  Security  Flour  Mills  case,  even  though  that  case 
was  called  to  the  attention  of  the  Tax  Court  by  the  peti- 
tioner herein. 

On  this  matter  of  properly  reflecting  income,  the  deci- 
sion in  the  Crown-Zellerhach  case,  supra,  is  also  of  in- 
terest. In  that  case,  in  rejecting  the  contention  of  the  tax- 
payer that  these  taxes  should  be  accrued  only  in  the  pro- 
portion that  they  were  for  a  tax  period  included  in  the 
taxpayer's  fiscal  year,  and  in  holding  that  the  taxes  there 
involved  accrued — and  were  deductible — when  they  be- 
came a  lien,  the  Board  necessarily  held  that  the  method  of 
accounting  so  approved  by  it  clearly  reflected  income. 

In  the  present  case,  under  the  unequivocal  provisions  of 
the  state  law,  the  tax  accrued  and  became  a  lien  on  Decem- 
ber 31,  1943.  Under  the  principle  established  in  the 
Security  Flour  Mills  case,  the  Commissioner  is  not,  under 
such  facts,  entitled  to  shift  the  accrual  date  to  some  un- 
designated time  in  1944,  under  the  guise  of  properly  re- 
flecting petitioner's  net  income.  Again,  it  is  clear  that  the 
Tax  Court  has  erred  by  reason  of  its  complete  disregard 
of  the  provisions  of  the  local  tax  statute  specifically  estab- 
lishing the  date  of  accrual  of,  and  of  the  lien  for,  the  tax. 
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Conclusion. 

In  conclusion,  then,  it  is  clear  that  all  of  the  decisions 
or  rulings  bearing  upon  the  issue  of  the  proper  time  for 
the  accrual  of  taxes,  recognize  that  the  basic  question  the 
answer  to  which  controls  the  decision  is.  When  did  ''lia- 
bility" for  the  tax  arise?  Clearly,  the  answer  to  that 
question  in  the  present  case  is  that  liability  arose  on  the 
last  day  of  the  ''income  year,"  in  accordance  with  the 
express  and  unequivocal  provisions  of  the  Franchise  Tax 
Act  that  liability  for  the  tax  shall  accrue  and  a  lien  in 
support  thereof  shall  attach  to  the  real  property  of  the 
taxpayer  on  that  date.  Any  other  answer  would  not  give 
full  effect  to  the  controlling  local  law. 

The  petition  for  review  should  therefore  be  granted,  and 
the  decision  of  the  Tax  Court  reversed  and  the  case  re- 
manded to  the  Tax  Court  with  instructions  to  enter  judg- 
ment for  the  petitioner  consistent  with  Section  322  (d)  of 
the  Internal  Revenue  Code. 

Respectfully  submitted, 

Joseph  D.  Brady, 
John  O.  Paulston, 

Counsel  for  Petitioner. 
Los  Angeles,  California,  February  2,  1948. 


APPENDIX. 

Statutes,  Regulations  and  Rulings  Involved. 

Internal  Revenue  Code: 

Section  23.     Deductions  from  Gross  Income. 

In  computing  net  income  there  shall  be  allowed  as  de- 
ductions : 

^U  ^1^  xj^  ^g  ^M  ^1^  ^jy  ^u  ^g 

«^  ^R  ^J*  ^^  g^  ^^  ^*  ^^  *|* 

(c)   Taxes  Generally. — 

(1)  Allowance  in  General. — Taxes  paid  or  accrued 
within  the  taxable  year,  *  *  * 

Section  41.    General  Rule. 

The  net  income  shall  be  computed  upon  the  basis  of  the 
taxpayer's  annual  accounting  period  (fiscal  year  or  calen- 
dar year,  as  the  case  may  be)  in  accordance  with  the  meth- 
od of  accounting  regularly  employed  in  keeping  the  books 
of  such  taxpayer ;  but  if  no  such  method  of  accounting  has 
been  so  employed,  or  if  the  method  employed  does  not 
clearly  reflect  the  income,  the  computation  shall  be  made 
in  accordance  with  such  method  as  in  the  opinion  of  the 
Commissioner  does  clearly  reflect  the  income.  '''  *  * 

Section  43.     Period  for  which  Deductions  and  Credits 
Taken. 

The  deductions  and  credits  (other  than  the  corporation 
dividends  paid  credit  provided  in  section  27)  provided  for 
in  this  chapter  shall  be  taken  for  the  taxable  year  in  which 
"paid  or  accrued"  or  "paid  or  incurred,"  dependent  upon 
the  method  of  accounting  upon  the  basis  of  which  the  net 
income  is  computed,  unless  in  order  to  clearly  reflect  the 
income  the  deductions  or  credits  should  be  taken  as  of  a 
different  period.  *  *  * 
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Section  48.     Definitions. 

When  used  in  this  chapter — 

(c)  ^Taid  or  Incurred,"  'Taid  or  Accrued."— The 
terms  ''paid  or  incurred"  and  "paid  or  accrued"  shall  be 
construed  according  to  the  method  of  accounting  upon  the 
basis  of  which  the  net  income  is  computed  under  this  Part. 

Regulations  111: 

Sec.  29.23{c)-l.  Taxes. — (a)  In  general. — Subject 
to  the  exceptions  stated  in  this  section  and  sections 
29.23(c) -2  and  29.23(c) -3,  taxes  imposed  by  the  United 
States,  any  state  or  territory,  or  political  subdivision  of 
either,  possessions  of  the  United  States,  or  foreign  coun- 
tries, are  deductible  from  gross  income  for  the  year  in 
which  paid  or  accrued  (see  section  43).  *  *  * 

Sec.  29.41-1.  Computation  of  net  income. —  *  *  * 
The  time  as  of  which  any  item  of  gross  income  or  any 
deduction  is  to  be  accounted  for  must  be  determined  in 
the  light  of  the  fundamental  rule  that  the  computation 
shall  be  made  in  such  a  manner  as  clearly  reflects  the 
taxpayer's  income.  If  the  method  of  accounting  regu- 
larly employed  by  him  in  keeping  his  books  clearly  reflects 
his  income,  it  is  to  be  followed  with  respect  to  the  time 
as  of  which  items  of  gross  income  and  deductions  are  to 
be  accounted  for.  (See  sections  29.42-1  to  29.42-3,  in- 
clusive.) If  the  taxpayer  does  not  regularly  employ  a 
method  of  accounting  which  clearly  reflects  his  income, 
the  computation  shall  be  made  in  such  manner  as  in  the 
opinioa  of  the  Commissioner  clearly  reflects  it. 

Sec.  29.41-2.    Bases  of  computation  and  changes  in  ac- 
counting  methods. — Approved   standard   methods   of   ac- 
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counting  will  ordinarily  be  regarded  as  clearly  reflecting 
income.  A  method  of  accounting  will  not,  however,  be 
regarded  as  clearly  reflecting  income  unless  all  items  of 
gross  income  and  all  deductions  are  treated  with  reason- 
able consistency.  See  section  48  for  definitions  of  "paid 
or  accrued"  and  ''paid  or  incurred."  All  items  of  gross 
income  shall  be  included  in  the  gross  income  for  the  tax- 
able year  in  which  they  are  received  by  the  taxpayer,  and 
deductions  taken  accordingly,  unless  in  order  clearly  to 
reflect  income  such  amounts  are  to  be  properly  accounted 
for  as  of  a  different  period.  *  *  * 

Sec.  29.41-3.  Methods  of  accounting. — It  is  recognized 
that  no  uniform  method  of  accounting  can  be  prescribed 
for  all  taxpayers,  and  the  law  contemplates  that  each 
taxpayer  shall  adopt  such  forms  and  systems  of  accounting 
as  are  in  his  judgment  best  suited  to  his  purpose.  *  *  * 

Sec.  29.43-1.  ''Paid  or  incurred''  and  ''paid  or  ac- 
crued.''—  (a)  The  terms  "paid  or  incurred"  and  "paid  or 
accrued"  will  be  construed  according  to  the  method  of  ac- 
counting upon  the  basis  of  which  the  net  income  is  com- 
puted by  the  taxpayer.  (See  section  48(c).)  The  de- 
ductions and  credits  provided  for  in  chapter  1  (other  than 
the  dividends  paid  credit  provided  in  section  27)  must  be 
taken  for  the  taxable  year  in  which  "paid  or  accrued"  or 
"paid  or  incurred,"  unless  in  order  clearly  to  reflect  the 
income  such  deductions  or  credits  should  be  taken  as  of  a 
different  period.   *   *   * 

Section  29.43-2.  When  charges  deductible. — Each 
year's  return,  so  far  as  practicable,  both  as  to  gross  in- 
come and  deductions  therefrom,  should  be  complete  in  it- 
self, and  taxpayers  are  expected  to  make  every  reasonable 
effort  to  ascertain  the  facts  necessary  to  make  a  correct 
return.     The  expenses,  liabilities,  or  deficit  of  one  year 


cannot  be  used  to  reduce  the  income  of  a  subsequent  year. 
A  taxpayer  has  the  right  to  deduct  all  authorized  allow- 
ances, and  it  follows  that  if  he  does  not  within  any  year 
deduct  certain  of  his  expenses,  losses,  interest,  taxes,  or 
other  charges,  he  cannot  deduct  them  from  the  income  of 
the  next  or  any  succeeding  year.     *     *     * 

California  Bank  and  Corporation  Tax  Act  {Calif.  Stats. 
1929,  p.  19)  as  amended  to  and  in  effect  on  December  31, 
1943: 

Sec.  4.     Tax  on  Corporations.  *  *  * 

(3)  Tax  on  Other  Corporations.  With  the  exception 
of  financial  corporations,  every  corporation  doing  business 
within  the  limits  of  this  State  and  not  expressly  exempted 
from  taxation  by  the  provisions  of  the  Constitution  of  this 
State  or  by  this  act,  shall  annually  pay  to  the  State,  for  the 
privilege  of  exercising  its  corporate  franchises  within  this 
State,  a  tax  according  to  or  measured  by  its  net  income, 
to  be  computed,  in  the  manner  hereinafter  provided,  at 
the  rate  of  4  per  centum  upon  the  basis  of  its  net  income 
for  the  next  preceding  fiscal  or  calendar  year.  In  any 
event,  each  such  corporation  shall  pay  annually  to  the 
State,  for  the  said  privilege,  a  minimum  tax  of  twenty- 
five  dollars  ($25). 

•JL*  -^Lm  ^If  ^1^  >l^  Of  >i^  ^U  m^ 

(5)  Minimum  Tax.  Every  corporation  not  otherwise 
taxed  in  pursuance  of  this  section  and  not  expressly  ex- 
empted by  the  provisions  of  this  act  or  the  Constitution  of 
this  State  shall  pay  annually  to  the  State  a  tax  of  twenty- 
five  dollars   ($25). 

^g  ^f  ^i^  ^g  ^M  ^^  ^^  ^0  ^^ 
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(7)  Accrual  Date.  Taxes  under  this  section  and  under 
Sections  1  and  2  of  this  act  shall  accrue  on  the  last  day 
of  the  ''income  year/'  as  defined  in  Section  11  hereof. 

Tax  in  Lieu  of  Other  Taxes  on  General  Franchises. 
Assessment  of  Special  Franchises.  Taxes  under  this  sec- 
tion shall  be  in  lieu  of  all  ad  valorem  taxes  and  assess- 
ments of  every  kind  and  nature  upon  the  general  cor- 
porate franchises  of  the  corporations  taxable  hereunder 
but  shall  not  be  in  lieu  of  any  taxes  or  assessments  upon 
special  franchises  owned,  held  or  used  by  said  corpora- 
tions. *  *  * 

Sec.  5.  Definitions.  The  term  '^corporation/'  as  herein 
used,  shall  include  every  corporation,  other  than  a  bank 
or  banking  association,  and  other  than  those  expressly 
exempted  from  the  tax  by  the  provisions  of  this  act  or 
the  Constitution  of  the  State  of  California. 

The  term  "doing  business,"  as  herein  used,  means  ac- 
tively engaging  in  any  transaction  for  the  purpose  of  fin- 
ancial or  pecuniary  gain  or  profit. 

Sec.  11.  Definitions,  (a)  The  term  "income  year,'' 
as  herein  used,  means  the  calendar  year,  or  the  fiscal  year 
ending  during  such  calendar  year,  upon  the  basis  of  which 
the  net  income  is  computed  herein.  "Income  year"  in- 
cludes, in  the  case  of  a  return  made  for  a  fractional  part 
of  a  year,  the  period  for  which  such  return  is  made. 

(b)  The  term  "taxable  year,"  as  herein  used,  means 
the  calendar  year,  or  the  fiscal  year  ending  during  such 
calendar  year,  for  which  the  tax  is  payable.  A  "taxable 
year"  may  constitute  a  period  of  12  months  or  of  less 
duration. 

*  *  *  ^  *  *  :1c  sk* 


Sec.  13.  Returns  of  Taxpayers.  Computation  of  Tax 
m  Case  of  Commencing  Banks  and  Corporations,  Disso- 
lutions, Withdrawals,  Cessation  of  Business  and  Cor- 
porate Reorganizations,  (a)  Returns  of  Taxpayers.  Ev- 
ery bank  and  corporation  subject  to  the  tax  imposed  by 
this  act  shall,  within  two  months  and  15  days  after  the 
close  of  its  income  year,  transmit  to  the  commissioner  a 
return  in  a  form  prescribed  by  him,  specifying,  for  the 
income  year,  all  such  facts  as  he  may  by  rule,  or  other- 
wise, require  in  order  to  carry  out  the  provisions  of  this 
act.  Any  return  filed  under  the  provisions  of  the  Cor- 
poration Income  Tax  Act,  which  discloses  the  net  income 
for  any  period,  shall  likewise  constitute  a  return  filed  for 
the  same  period  under  this  act,  if  the  corporation  should 
have  filed  a  return  under  this  act. 

In  the  event  that  taxes,  interest  and  penalties  have  been 
or  shall  be  assessed  against,  paid  by  or  collected  from  a 
corporation  under  this  act,  which  assessment,  payment  or 
collection  should  have  been  made  under  the  Corporation 
Income  Tax  Act,  such  taxes,  interest  and  penalties  shall 
be  considered  as  having  been  assessed,  paid  or  collected 
under  the  Corporation  Income  Tax  Act  as  of  the  date 
or  dates  they  were  made. 

(b)  Commencing  Corporation  to  Prepay  Minimum 
Tax.  A  corporation  which  incorporates  or  organizes  un- 
der the  laws  of  this  State  or  qualifies  to  do  business  in  this 
State,  after  the  effective  date  of  this  act,  shall  thereupon 
prepay  the  minimum  tax  hereunder,  which  prepayment 
must  be  made  before  the  corporation  files  with  the  Sec- 
retary of  State  its  articles  of  incorporation  or  duly  cer- 
tified copy  thereof  as  the  case  may  be. 


(c)  Computation  of  Tax  of  Commencing  Corporations. 
If  a  bank  or  a  corporation  commences  to  do  business  in 
this  State  during  its  first  taxable  year  its  tax  for  that 
year  shall  be  adjusted  upon  the  basis  of  the  net  income 
received  during  that  taxable  year,  at  the  rate  applicable 
to  that  year,  a  credit  being  allowed  for  the  prepayment  of 
the  minimum  tax.  The  return  for  the  first  taxable  year, 
which  shall  be  filed  within  two  months  and  15  days  after 
the  close  of  that  year,  shall  also,  in  accordance  with  Sec- 
tions 23  to  26,  inclusive,  be  the  basis  for  the  tax  of  said 
bank  or  corporation  for  its  second  taxable  year,  if  its 
first  taxable  year  is  a  period  of  12  months.  In  every  case 
in  which  the  first  taxable  year  of  a  bank  or  corporation 
constitutes  a  period  of  less  than  12  months,  or  in  which  a 
bank  or  corporation  does  business  for  a  period  of  less  than 
12  months  during  its  first  taxable  year,  said  bank  or  cor- 
poration shall  pay  as  a  prepayment  of  the  tax  for  its  sec- 
ond taxable  year  a  tax  based  on  the  income  for  the  first 
taxable  year  computed  under  the  law  and  at  the  rate  ap- 
plicable to  the  second  taxable  year,  the  same  to  be  due 
and  payable  at  the  same  times  and  in  the  same  manner 
as  if  that  amount  were  the  entire  amount  of  its  tax  for 
that  year;  and  upon  the  filing  of  its  tax  return  within 
two  months  and  15  days  after  the  close  of  the  second  tax- 
able year  it  shall  pay  a  tax  for  said  year,  at  the  rate  ap- 
plicable to  that  year,  based  upon  its  net  income  received 
during  that  year,  allowing  a  credit  for  the  prepayment; 
but  in  no  event  shall  the  tax  for  the  second  taxable  year 
be  less  than  the  amount  of  the  prepayment  for  that  year, 
and  said  return  for  its  second  taxable  year  shall  also,  in 
accordance  with  Sections  23  to  26,  inclusive,  be  the  basis 
for  the  tax  of  said  bank  or  corporation  for  its  third  tax- 
able year. 


(d)  Computation  of  Tax  of  Corporation  Commencing 
to  Do  Business  for  First  Time  in  Taxable  Year  Other 
Than  Year  of  Incorporation.  When  any  bank  or  cor- 
poration commences  to  do  business  in  this  State  for  the 
first  time  in  any  taxable  year  other  than  the  year  of  in- 
corporation or  quaHfication,  its  tax  for  that  taxable  year 
and  for  the  succeeding  taxable  year  shall  be  computed  in 
accordance  with  the  provisions  of  subdivision  (c)  of  this 
section  relative  to  first  and  second  taxable  years,  a  credit 
being  allowed  for  any  tax  payable  under  subdivision  (5) 
of  Section  4  hereof,  for  the  year  in  which  it  commences 
to  do  business. 

(e)  Due  Date  of  Adjusted  Tax.  The  adjusted  tax,  as 
provided  in  subdivisions  (c)  and  (d)  of  this  section,  for 
any  taxable  year  in  excess  of  the  prepayment  for  that 
year,  shall  be  due  and  payable  in  one  amount  on  or  before 
the  fifteenth  day  of  the  third  month  following  the  close 
of  that  taxable  year,  or  on  or  before  the  expiration  of  the 
period  of  extension  where  an  extension  has  been  granted 
by  the  commissioner  under  the  provisions  of  Section  15 
of  this  act,  and,  if  not  so  paid,  interest  shall  be  added 
thereto  in  the  manner  and  at  the  rate  or  rates  provided  in 
Section  24  of  this  act. 

(f)  Apportionment  of  Income  or  Deductions  Reported 
on  Deferred  Basis.  In  the  case  of  a  bank  or  corporation 
taxable  in  the  manner  provided  in  subdivisions  (c)  and 
(d)  of  this  section,  reporting  income  from  any  source 
on  a  deferred  basis,  the  commissioner  is  authorized  to 
distribute  or  apportion  such  income,  or  deductions  ap- 
plicable thereto,  if  he  determines  that  such  distribution  or 
apportionment  is  necessary  in  order  to  prevent  avoidance 
of  taxes  or  clearly  to  reflect  the  income  of  such  bank  or 
corporation. 


(g)  Provisions  for  Tax  of  Commencing  Corporations 
Not  Applicable  to  Reorganised  Corporations.  Subsections 
(c),  (d),  and  (e)  of  this  section  shall  not  apply  to  a  bank 
or  a  corporation  which  commences  to  do  business  in  this 
State,  pursuant  to  a  reorganization  of  a  bank  or  corpora- 
tion as  defined  in  subsection  (j)  of  this  section. 

(h)  Tax  Imposed  on  Transferee  in  Reorganisation. 
(1)  Where,  pursuant  to  a  reorganization,  all  or  a  sub- 
stantial portion  of  the  business  or  property  of  a  bank  or 
corporation,  a  party  to  the  reorganization  is  transferred 
to  another  bank  or  corporation,  a  party  to  the  reorganiza- 
tion: (A)  The  net  income  of  the  transferor  from  the 
business  or  property  so  transferred  to  any  bank  or  cor- 
poration for  the  taxable  year  in  which  the  transfer  oc- 
curs, shall  be  included  in  the  measure  of  the  tax  on  the 
transferee  for  the  taxable  year  succeeding  the  taxable 
year  in  which  the  transfer  occurs  if  the  taxable  year  of 
the  transferee  in  which  the  transfer  occurs  ends  at  the 
same  time  as  or  before  the  time  the  taxable  year  of  the 
transferor  in  which  the  transfer  occurs  ends.  Income 
of  the  transferor  so  included  in  the  measure  of  the  tax 
on  the  transferee  shall  be  considered  the  income  of  the 
transferee  for  the  purposes  of  this  act. 

(B)  If  the  taxable  year  of  the  transferee  in  which  the 
transfer  occurs  ends  after  the  taxable  year  of  the  trans- 
feror in  which  the  transfer  occurs  ends,  the  transferee 
shall,  within  two  months  and  15  days  after  the  close  of 
the  taxable  year  of  the  transferor  in  which  the  transfer 
occurs,  file  a  return  disclosing  the  net  income  of  the  trans- 
feror from  the  business  or  property  transferred  for  the 
taxable  year  in  which  the  transfer  occurs,  and  pay  a  tax 
measured  by  such  income. 
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(2)  If,  at  the  time  of  any  of  the  transfers  referred  to 
in  the  preceding  subdivision  (1),  the  transferor  has  not 
become  subject  to  a  tax  measured  by  its  income  for  the 
taxable  year  preceding  the  taxable  year  in  which  the  trans- 
fer occurs,  the  transferee  shall  within  two  months  and  15 
days  after  the  close  of  the  month  in  which  the  transfer 
occurs  file  a  return  disclosing  the  net  income  of  the  trans- 
feror for  such  preceding  year  and  pay  a  tax  measured  by 
such  income. 

(3)  Whenever  under  this  subsection  the  transferee  is 
required  to  pay  a  tax  measured  by  the  income  of  the 
transferor,  the  rate  of  tax  applicable  to  the  transferee 
shall  apply. 

(4)  The  transferee  shall,  pursuant  to  the  provisions 
of  Sections  4  and  26  of  this  act,  be  entitled  to  the  same 
offset  against  any  tax  imposed  on  it  measured  by  the 
income  of  the  transferor  for  taxes  on  the  business  or 
property  transferred  as  would  have  been  allowed  the 
transferor  had  the  reorganization  not  occurred. 

(i)  Transferor  s  Income  to  Be  Included  in  Only  One 
Tax,  Where  income  of  the  transferor  is  required  to  be 
included  in  the  computation  of  a  tax  on  the  transferee, 
such  income  shall  not  thereafter  be  included  in  the  meas- 
ure of  a  tax  on  the  transferor. 

(j)  ''Reorganization''  Defined.  The  term  ''reorganiza- 
tion" as  used  in  this  section  means  (1)  a  transfer  by  a 
bank  or  corporation  of  all  or  a  substantial  portion  of  its 
business  or  property  to  another  bank  or  corporation  if  im- 
mediately after  the  transfer  the  transferror  or  its  stock- 
holders or  both  are  in  control  of  the  bank  or  corporation  to 
which  the  assets  are  transferred;  or  (2)  a  mere  change 
in  identity,   form  or  place  of  organization  however  ef- 
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fected;  or  (3)  a  merger  or  consolidation;  or  (4)  a  distri- 
bution in  liquidation  by  a  bank  or  corporation  of  all  or  a 
substantial  portion  of  its  business  or  property  to  a  bank 
or  corporation  stockholder.  As  used  in  this  paragraph 
the  term  ''control"  means  the  ownership  of  at  least  80  per 
centum  of  the  voting  stock  and  at  least  80  per  centum  of 
the  total  number  of  shares  of  all  other  classes  of  stock 
of  the  bank  or  corporation. 

(k)  Tax  of  Corporations  Undergoing  Dissolution  or 
Withdrawal.  Any  bank  or  corporation  which  is  dissolved 
and  any  foreign  corporation  which  withdraws  from  the 
State  during  any  taxable  year  shall  pay  a  tax  hereunder 
only  for  the  months  of  such  taxable  year  which  precede 
the  effective  date  of  such  dissolution  or  withdrawal,  ac- 
cording to  or  measured  by  such  proportionate  part  of  the 
net  income  of  the  preceding  income  year  as  the  number  of 
months  of  the  taxable  year  prior  to  the  effective  date  of 
such  dissolution  or  withdrawal  bears  to  the  entire  preced- 
ing income  year;  provided,  however,  that  in  the  case  of 
any  bank  or  corporation  which  is  dissolved,  or  which  with- 
draws from  the  State  during  any  taxable  year,  the  offset 
from  the  tax  for  the  months  of  such  taxable  year  prior 
to  the  effective  date  of  such  dissolution  or  withdrawal 
shall  not  exceed  that  proportion  of  the  offset  computed 
under  Section  26  which  the  number  of  said  months  prior 
to  the  effective  date  of  such  dissolution  or  withdrawal 
bears  to  the  number  of  months  of  the  preceding  income 
year;  and  provided  further,  that  the  taxes  levied  under 
this  act  shall  not  be  subject  to  abatement  or  refund  because 
of  the  cessation  of  business  or  corporate  existence  of  any 
bank  or  corporation  pursuant  to  a  reorganization,  con- 
solidation, or  merger.  In  any  event,  each  such  corporation 
shall  pay  a  tax  not  subject  to  offset  for  such  period  in  an 
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amount  equal  to  the  minimum  tax  provided  for  in  Section 
4  of  this  act. 

(1)  Tax  of  Corporations  Resuming  Business.  When  a 
corporation  discontinues  doing  business  within  the  State 
during  any  taxable  year  and  does  not  dissolve  or  withdraw 
from  the  State  during  that  year,  and  does  not  resume 
doing  business  during  the  succeeding  taxable  year,  its  tax 
for  the  year  in  which  it  resumes  doing  business  shall  be 
computed  upon  the  basis  of  the  net  income  for  the  year 
in  which  it  discontinued  doing  business  (except  where 
such  income  has  already  been  included  in  the  measure  of 
a  tax  imposed  by  this  Act),  a  credit  being  allowed  for  any 
tax  payable  under  subdivision  (5)  of  Section  4  of  this 
act.  One-half  the  amount  of  such  tax  shall  be  due  and 
payable  at  the  time  the  corporation  resumes  doing  busi- 
ness, or  on  or  before  the  fifteenth  day  of  the  third  month 
following  the  close  of  its  income  year,  whichever  is  later, 
and  the  balance  shall  be  due  and  payable  within  six  months 
of  the  time  the  corporation  resumes  doing  business,  or  on 
or  before  the  fifteenth  day  of  the  ninth  month  following 
the  close  of  the  income  year,  whichever  is  later,  but,  in  no 
event  shall  the  balance  of  the  tax  be  due  and  payable  later 
than  the  close  of  the  taxable  year  in  which  it  resumes 
doing  business.  All  the  provisions  of  this  act  relating  to 
delinquent  taxes  shall  be  applicable  to  such  tax  if  it  is  not 
paid  on  or  before  its  due  date. 

(m)  Tax  of  Suspended  Corporation  on  Revival.  The 
tax  of  any  bank  or  corporation  which  has  suffered  the 
suspension  or  forfeiture  provided  in  Section  32  of  this 
act,  and  which  revives  in  any  taxable  year  other  than  the 
taxable  year  in  which  suspension  or  forfeiture  occurred, 
but  did  not  transact  business,  as  defined  in  Section  5  of 
this  act,  during*  the  period  of  such  suspension  or  forfeit- 
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ure,  shall  be  computed  in  the  same  manner  as  provided  in 
subdivisions  (c)  and  (d)  of  this  section  relative  to  the 
computation  of  taxes  of  banks  and  corporations  commenc- 
ing to  do  business  for  the  first  time  after  incorporation 
or  qualification.  Such  a  bank  or  corporation  shall,  in 
addition  to  the  taxes,  penalties,  and  interest  specified  in 
Section  33  of  this  act,  prepay  a  tax  in  an  amount  equal  to 
the  minimum  tax  provided  for  in  Section  4  of  this  act  as 
a  condition  precedent  to  the  issuance  of  a  certificate  of 
revivor. 

(n)  Ta;r  Not  a  Deficiency  Assessment.  Any  tax,  im- 
posed pursuant  to  this  section,  based  on  the  net  income  as 
disclosed  by  the  return,  shall  not  be  considered  a  deficiency 
assessment  within  the  meaning  of  Section  25  of  this  act. 

(o)  Tax  Liability  for  Short  Taxable  Years.  The  tax 
liability  imposed  under  this  act  shall  attach  whether  a  bank 
or  corporation  has  a  taxable  year  of  12  months  or  of  less 
duration. 

Sec.  22.  Franchise  Tax  Commissioner.  The  Franchise 
Tax  Commissioner,  herein  referred  to,  shall  be  appointed 
by  the  Director  of  the  Department  of  Finance,  the  Con- 
troller of  the  State  and  the  Chairman  of  the  State  Board 
of  Equalization,  who  are  authorized  to  provide  him  with 
such  assistants  as  they  may  deem  necessary,  and  he  shall 
serve  for  such  period,  and  for  such  compensation,  and 
under  such  conditions,  as  they  may  prescribe. 

He  shall  have  power  and  it  shall  be  his  duty  to  adminis- 
ter this  act,  and  to  prescribe  all  such  rules  and  regulations 
as  are  necessary  and  reasonable  to  carry  out  its  provisions ; 
and  said  commissioner  and  the  State  Board  of  Equaliza- 
tion, for  the  purpose  of  administering  their  duties  under 
this  act,  each  shall  have  the  powers  conferred  upon  said 
board  by  section  3669e  of  the  Political  Code  of  this  State, 
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Sec.  23.    Time  Taxes  Payable  and  Delinquent.    *    *    * 
********* 

Corporations.  In  the  case  of  corporations  of  the  classes 
referred  to  in  subdivision  (3)  of  section  4  of  this  act, 
one-half  the  amount  of  tax  disclosed  by  the  return  shall 
be  due  and  payable  as  a  first  installment  of  the  tax  on 
such  corporations  on  or  before  the  fifteenth  day  of  the 
third  month  following  the  close  of  the  income  year,  as 
defined  in  section  11  hereof.  The  balance  of  the  tax  shall 
be  due  and  payable  as  a  second  installment  on  or  before 
the  fifteenth  day  of  the  ninth  month  following  the  close 
of  the  income  year.  A  tax  imposed  by  this  act  or  any 
installment  thereof  may  be  paid  at  the  election  of  the  tax- 
payer, prior  to  the  date  prescribed  for  its  payment. 

#K  «K  ?|>  ^|x  J)s  ^J*  J^  JJ^  3|C 

Sec.  29.  Lien  of  Tax — Commissioner's  Certificate. 
(a)  The  taxes  imposed  by  this  act  and  disclosed  on  the 
return  shall  constitute  a  lien  upon  the  real  property  of  the 
taxpayer,  which  lien  shall  have  the  same  force,  effect  and 
priority  as  a  judgment  lien  and  shall  attach  on  the  last 
day  of  the  ''income  year,''  except  that  in  the  case  of  a 
bank  or  corporation  incorporated  under  the  laws  of  this 
State  or  a  foreign  bank  or  corporation  qualified  to  do 
business  within  the  limits  of  this  State,  after  the  effective 
date  of  this  amendment,  the  lien  of  taxes  for  the  first 
taxable  year  of  such  a  bank  or  corporation  shall  attach  at 
the  time  of  such  incorporation  or  qualification.  The  taxes 
imposed  by  this  act  and  determined  pursuant  to  Sections 
16,  25  or  28  shall  constitute  a  lien  upon  all  real  property 
of  the  taxpayer  located  in  any  county  in  which  there  is 
filed  for  record  in  the  office  of  the  county  recorder  a  cer- 
tificate executed  by  the  commissioner  stating  that  payment 
of  a  tax  determined  under  the  provisions  of  Sections  16, 
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25  or  28  of  this  act  has  been  demanded  and  has  not  been 
paid  and  specifying  the  amount  thereof  and  the  name  of 
the  taxpayer,  and  such  lien  shall  attach  at  the  time  the 
certificate  is  recorded  and  shall  have  the  same  force,  effect 
and  priority  as  a  judgment  lien.  The  lien  provided  for 
in  this  section  shall  remain  until  the  taxes  are  paid  or  the 
property  subject  to  the  lien  is  sold  for  the  payment  there- 
of, or  until  the  lien  is  released  or  otherwise  extinguished. 
The  commissioner  may  at  any  time  release  all  or  any  por- 
tion of  the  property  subject  to  the  lien  from  the  lien  or 
subordinate  the  lien  to  other  liens  if  he  determines  that 
the  taxes  are  sufficiently  secured  by  a  lien  on  other  prop- 
erty of  the  taxpayer  or  that  the  release  or  subordination 
of  the  lien  will  not  endanger  or  jeopardize  the  collection 
of  such  taxes.  A  certificate  by  the  commissioner  to  the 
effect  that  any  property  has  been  released  from  the  lien 
herein  provided  for  or  that  such  lien  has  been  subordinated 
to  other  liens  shall  be  conclusive  evidence  that  the  property 
has  been  released  or  that  the  lien  has  been  subordinated  as 
provided  in  the  certificate. 

(b)  No  decree  of  dissolution  shall  be  made  and  entered 
by  any  court,  nor  shall  the  county  clerk  of  any  county  or 
the  Secretary  of  State  file  any  such  decree,  or  file  any 
other  document  by  which  the  term  of  existence  of  any 
taxpayer  shall  be  reduced  or  terminated,  nor  shall  the 
Secretary  of  State  file  any  certificate  of  the  surrender  by 
a  foreign  corporation  of  its  right  to  do  intrastate  business 
in  this  State  unless  the  taxpayer  obtains  from  the  com- 
missioner and  files  with  said  court,  county  clerk  or  Secre- 
tary of  State  as  the  case  may  be,  a  certificate  to  the  effect 
the  commissioner  is  satisfied  from  the  available  evidence 
that  all  taxes  imposed  by  this  act  have  been  paid  or  are 
secured  by  bond,  deposit  or  otherwise.  Within  30  days 
after  receiving  a  request  for  a  certificate,   the  commis- 
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sioner  shall  either  issue  the  certificate  or  notify  the  person 
requesting  the  certificate  of  the  amount  of  tax  that  must 
be  paid  or  the  amount  of  bond,  deposit  or  other  security 
that  must  be  furnished  as  a  condition  of  issuing  the  cer- 
tificate. The  issuance  of  the  certificate  shall  not  relieve 
the  taxpayer  or  any  individual,  bank,  or  corporation  from 
liability  for  any  taxes,  penalties,  or  interest  imposed  by 
this  act. 

California  Corporation  Tax  Service: 

Par.  5-95 L02.  Application. — It  is  our  opinion  that  the 
amendment  by  Ch.  352,  Laws  1943,  to  Sec.  4(7)  is  not  an 
amendment  ''effecting  changes  in  the  computation  of 
taxes"  and  therefore  became  effective  on  May  7,  1943. 
It  follows  that  the  amendment  is  applicable  to  all  taxes 
accruing  after  such  date  and  the  tax  under  the  Act  now 
accrues  on  the  last  day  of  the  income  year  in  question. 
We  have,  therefore,  concluded  that  the  amendment  is 
applicable  to  any  income  year  ending  after  the  effective 
date  of  Ch.  352.  Letter  of  the  Acting  Franchise  Tax 
Commissioner  to  Commerce  Clearing  House,  Inc.,  Novem- 
ber 17,  1943. 

Par.  5-313.  Art.  13(m)-l.  Dissolving  or  Withdrazv- 
ing  Corporations — Months  Prior  to  Dissolution  or  With- 
dawal. — Section  13(m)  (k)  of  the  Act  provides  that  any 
bank  or  corporation  which  is  dissolved  and  any  foreign 
corporation  which  withdraws  from  the  State  during  any 
taxable  year  shall  pay  a  tax  only  for  the  months  of  such 
taxable  year  which  precede  the  effective  date  of  such  dis- 
solution or  withdrawal,  according  to  or  measured  by  such 
proportionate  part  of  the  net  income  of  the  preceding  in- 
come year  as  the  number  of  months  of  the  taxable  year 
prior  to  the  effective  date  of  such  dissolution  or  with- 
drawal bears  to  the  entire  preceding  income  year. 
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In  the  application  of  this  provision,  the  month  in  which 
a  corporation  dissolves  or  withdraws  shall  be  considered 
as  a  full  month  prior  to  dissolution  or  withdrawal,  if  dis- 
solution or  withdrawal  occurs  after  the  middle  of  such 
month.  If  dissolution  or  withdrawal  occurs  on  or  before 
the  middle  of  the  month,  the  month  in  which  the  dissolu- 
tion or  withdrawal  occurs  shall  be  disregarded.  For  ex- 
ample, suppose  a  corporation  reporting  on  a  calendar  year 
basis  dissolves  or  withdraws  on  June  sixteenth  of  a  par- 
ticular year.  The  tax  for  the  year  in  which  the  dissolution 
or  withdrawal  occurs  will  be  based  on  one-half  of  the  in- 
come for  the  preceding  year,  i.  e.,  on  that  portion  of  the 
income  for  the  preceding  year  which  six  months,  the  num- 
ber of  months  preceding  dissolution,  considering  June  as 
a  full  month  bears  to  the  number  of  months  in  the  preced- 
ing year.  If  the  corporation  had  dissolved  or  withdrawn 
during  June,  but  prior  to  June  sixteenth,  the  month  of 
June  would  be  disregarded.  Thus,  the  tax  for  the  year 
of  dissolution  or  withdrawal  would  be  based  on  five- 
twelfths  of  the  income  for  the  preceding  year. 

Par.  5-911.04.  Foreign  corporation's  right  to  do  intra- 
state business. — The  annual  $25.00  minimum  tax  may  be 
legally  imposed  upon  foreign  corporations  qualified  to  do 
business  in  the  State,  regardless  of  whether  or  not  that 
privilege  is  exercised.  The  minimum  tax  is  imposed  for 
the  right,  and  not  for  the  exercise  of  that  right.  Opinion 
of  the  Attorney  General  to  the  Franchise  Tax  Commis- 
sioner, No.  NS  4439,  December  1,  1942. 

Par.  5-312a.  Art.  FT  13(k)-No.  1.  Effective  Date  of 
Dissolution  Under  Section  13  (k). — A  taxpayer  will  be 
deemed  to  be  dissolved,  for  purposes  of  Section  13(k)(l), 
when  it  has  filed  the  certificate  required  by  Section  403(c) 
of  the  Civil  Code, 
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This  regulation  shall  be  applicable  to  all  taxable  years 
commencing  after  December  31,  1938.  For  prior  taxable 
years,  such  dissolution  will  be  deemed  to  have  occurred 
when  the  taxpayer  distributed  all  of  its  assets  after  the 
stockholders  voted  for  or  consented  to  such  distribution 
pursuant  to  Section  400  of  the  Civil  Code. 

Authority  for  this  regulation  is  contained  in  the  follow- 
ing sections  of  the  Bank  and  Corporation  Franchise  Tax 
Act:  13(k)(l),  22,  22.1  and  29.  (As  issued  December 
27,  1945.) 

Par.  8-053.  Art.  29-1.  Dissolution  or  WitMrawal  of 
Corporations. — Section  29  provides  that  no  decree  of  dis- 
solution shall  be  made  and  entered  by  any  court,  nor  shall 
the  county  clerk  of  any  county  or  the  Secretary  of  State 
file  any  such  decree,  or  file  any  other  document  by  which 
the  term  of  existence  of  any  taxpayer  shall  be  reduced  or 
terminated,  nor  shall  the  Secretary  of  State  file  any  cer- 
tificate of  the  surrender  by  a  foreign  corporation  of  its 
right  to  do  intrastate  business  in  this  State  until  the  tax, 
penalties,  and  interest  shall  have  been  paid. 

To  facilitate  the  dissolution  and  withdrawal  of  banks 
and  corporations,  the  Commissioner  will  issue  a  certificate 
to  the  effect  that  all  taxes,  penalties  and  interest  imposed 
by  the  Act  upon  a  bank  or  corporation  desiring  to  dissolve 
or  withdraw  have  been  paid  provided  the  following  re- 
quirements are  met : 

1.  All  returns  required  under  the  Act  must  be  filed, 
and  all  taxes,  penalties  and  interest  for  taxable  years  prior 
to  the  year  in  which  dissolution  or  withdrawal  is  to  occur 
must  be  paid. 

2.  Except  in  the  case  of  banks,  a  tax  of  at  least  $25 
for  the  taxable  year  in  which  dissolution  or  withdrawal 
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is  to  occur,  plus  any  penalties  or  interest  that  may  have 
accrued  in  connection  therewith,  must  be  paid.  If  the 
bank  or  corporation  has  not  engaged  in  any  business 
activities  in  this  State  since  the  beginning  of  the  year  in 
which  dissolution  or  withdrawal  is  to  occur,  and  does  not 
intend  to  engage  in  any  such  activities  prior  to  dissolution 
or  withdrawal,  and  if  an  affidavit  to  the  foregoing  effect 
signed  under  oath  by  one  of  the  officers  or  other  duly 
authorized  representative  of  the  bank  or  corporation  is 
filed,  no  further  taxes  need  be  paid. 

3.  If  the  bank  or  corporation  has  engaged  in  business 
activities  in  this  State  since  the  beginning  of  the  taxable 
year  in  which  dissolution  or  withdrawal  is  to  occur  or 
intends  to  engage  in  such  activities  prior  to  dissolution  or 
withdrawal  and  if  the  bank  or  corporation  is  not  dissolv- 
ing or  withdrawing  pursuant  to  a  reorganization,  there 
must  be  paid  for  the  taxable  year  in  which  dissolution  or 
withdrawal  is  to  occur,  a  tax,  computed  at  the  rate  pro- 
vided in  the  Act,  based  on  that  proportion  of  the  net  in- 
come for  the  preceding  fiscal  or  calendar  year,  which  the 
number  of  months  of  the  year  prior  to  the  date  on  which 
it  is  contemplated  that  dissolution  or  withdrawal  will  be 
effected,  bears  to  the  number  of  months  in  the  preceding 
fiscal  or  calendar  year.  The  number  of  months  prior  to 
dissolution  or  withdrawal  shall  be  determined  in  accord- 
ance with  the  regulation  to  Sec.  13 (m)  issued  under  date 
of  July  12,  1937. 

4.  If  the  bank  or  corporation  is  dissolving  or  with- 
drawing pursuant  to  a  reorganization,  merger  or  consoli- 
dation, there  must  be  paid  for  the  year  of  dissolution  or 
withdrawal,  a  tax  at  the  rate  provided  in  the  Act  based 
on  the  entire  net  income  for  the  preceding  fiscal  or  calen- 
dar year.     Requests  for  certificates  should  state  whether 
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or  not  the  dissolution  or  withdrawal  of  the  bank  or  cor- 
poration in  question  is  being  undertaken  pursuant  to  a 
reorganization,  merger  or  consolidation. 

Any  certificate  issued  pursuant  to  this  regulation  will 
be  issued  on  the  assumption  that  dissolution  or  withdrawal 
of  the  bank  or  corporation  will  be  effected  on  or  before  a 
specified  date.  The  taxes  required  to  be  paid  under  (3) 
above  will  be  computed  accordingly.  Generally,  the  date 
specified  in  the  certificate  will  be  the  fifteenth  of  the  month 
following  the  month  in  which  the  certificate  is  issued,  al- 
though in  special  cases  a  longer  or  shorter  period  may  be 
allowed.  If,  for  any  reason,  dissolution  or  withdrawal  is 
not  effected  on  or  before  the  date  specified,  the  certificate 
shall  be  void,  and  a  new  certificate  must  be  obtained. 
{Adopted  Octobers,  1937.) 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11796 
Cen^tral  Investment  Corporation,  petitioner 

V. 

Commissioner  of  Internal  Revenue,  respondent 


ON  PETITION   FOR   REVIEW   OF    THE   DECISIONS    OF    THE    TAX 
COURT    OF    THE    UNITED    STATES 


BRIEF  for  the  RESPONDENT 


OPINION  BELOW 

The  findings  of  fact  and  opinion  of  the  Tax  Court 
(R.  46-59)  are  reported  in  9  T.  C.  128. 

JURISDICTION 

This  petition  for  review  (R.  75-79)  involves  a  de- 
ficiency in  federal  excess  profits  tax  for  the  calendar 
year  1943  in  the  amount  of  $34,971.23  (R.  60).  On 
March  21, 1945,  the  Commissioner  of  Internal  Revenue 
mailed  to  the  taxpayer  a  notice  of  deficiency  in  tax 
and  statement.  (R.  8-13.)  Within  ninety  days  there- 
after and  on  May  8,  1945,  the  taxpayer  filed  a  petition 
(R.  3-8)  with  the  Tax  Court  of  the  United  States  for 
redetermination  of  the  deficiency  in  tax  under  the 

(1) 


provisions  of  Section  272  of  the  Internal  Revenue 
Code.  The  decision  of  the  Tax  Court  sustaining-  the 
deficiency  in  tax  was  entered  on  July  31,  1947. 
(R.  60.)  The  i)roceeding  is  brought  to  this  Court 
by  a  petition  for  ^evie^Y  filed  October  30,  1947 
(R.  75-79),  pursuant  to  the  provisions  of  Sections 
1141-1142  of  the  Internal  Revenue  Code. 

QUESTION  PRESENTED 

Did  the  Tax  Court  err  in  holding  that  a  California 
franchise  tax  imposed  and  paid  in  1944  for  the  priv- 
ilege of  doing  business  for  the  year  1944  but  measured 
by  income  realized  in  1943  is  not  accruable  and  de- 
ductible for  federal  tax  purposes  in  the  year  1943, 
under  Section  23  (c)  (1)  of  the  Internal  Revenue 
Code,  in  the  case  of  a  taxpayer  on  the  calendar  year 
and  accrual  basis  of  accounting? 

STATUTES  AND  REGULATIONS  INVOLVED 

The  applicable  statutes  and  regulations  involved 
are  set  out  in  the  Appendix,  infra, 

STATEMENT 

The  facts  as  found  by  the  Tax  Court  may  be  sum- 
marized as  follows : 

The  taxpayer  is  a  California  corporation,  organized 
October  6,  1921,  with  its  principal  offices  located  in 
Los  Angeles,  where  it  owns  the  Biltmore  Hotel.  At 
no  time  material  hereto  did  the  taxpayer  have  any 
pending  negotiations  for  the  possible  sale  of  its  Bilt- 
more Hotel  property  or  contemplate  dissolution  or 
liquidation.     (R.  47.) 


In  1929  the  California  Legislature  enacted  the  Bank 
and  Corporation  Franchise  Tax  Act,  chapter  13,  Laws 
of  1929,  hereinafter  referred  to  as  the  Act.  The  Act, 
as  amended  in  1943  in  Section  4  (3),  provides  that 
corporations  doing  business  in  California  and  not 
otherwise  exempt  '^  shall  annually  pay  to  the  State, 
for  the  privilege  of  exercising  its  corporate  franchises 
^  *  ^,  a  tax  according  to  or  measured  by  its  net 
income,  to  be  computed,  in  the  manner  hereinafter 
provided,  at  the  rate  of  4  per  centum  upon  the  basis 
of  its  net  income  for  the  next  preceding  fiscal  or  cal- 
endar year.''    (R.  47-48.) 

Section  11  provides  that  the  term  ^ income  year" 
means  the  calendar  year,  or  the  fiscal  year  ending  dur- 
ing such  calendar  year,  upon  the  basis  of  which  the 
net  income  is  computed.  The  term  ^ taxable  year" 
means  the  calendar  year,  or  the  fiscal  year  ending 
during  such  calendar  year,  for  which  the  tax  is  pay- 
able. A  ^'taxable  year"  may  constitute  a  period  of 
12  months  or  of  less  duration.    (R.  48.) 

Section  4  (7)  provides  that  taxes  under  this  sec- 
tion and  under  Sections  1  and  2  of  this  Act  shall 
accrue  on  the  last  day  of  the  income  year  as  defined 
in  Section  11.    (R.  48.) 

Section  29  (a)  provides  that  the  taxes  imposed 
shall  constitute  a  lien  upon  the  real  property  of  the 
taxpayer  and  shall  attach  on  the  last  day  of  the  in- 
come year.     (R.  49.) 

Prior  to  the  1943  amendment  of  the  Act,  it  pro- 
vided that  the  tax  accrued  and  the  lien  therefor  at- 
tached on  the  first  day  of  the  taxable  year.  (R.  49.) 


Section  13  of  the  Act  requires  every  corporation 
subject  to  the  tax  to  file  a  return  within  t^Yo  months 
and  15  days  after  the  close  of  its  income  year.  The 
tax  is  payable  on  or  before  the  fifteenth  day  of  the 
third  month  following  the  close  of  the  ninth  month 
following  the  close  of  the  income  year.     (R.  49.) 

Section  13  of  the  Act  also  deals  with  the  compu- 
tation of  the  franchise  tax  in  situations  where  cor- 
porations are  commencing  business  in  their  first  tax- 
able year  or  are  withdrawn  or  dissolved  within  the 

ft/ 

taxable  year.  In  the  case  of  commencing  corpora- 
tions it  is  provided  in  general  that  the  tax  for  the 
first  taxable  year  shall  be  based  on  the  income  of  such 
year  and  paid  during  the  second  year.  With  respect 
to  corporations  withdrawing  or  dissolving  during  the 
taxable  year  it  is  provided  in  general  that  the  tax 
for  such  taxable  year  be  reduced  on  account  of  the 
portion  of  such  year  during  which  the  taxpayer  does 
not  do  business  in  California.     (R.  50.) 

For  the  privilege  of  doing  business  within  the  State 
during  the  calendar  year  1943,  the  taxpayer  filed  on 
April  26,  1943,  its  franchise  tax  return  which  disclosed 
its  gross  and  net  incomes  for  the  calendar  year  1942 
and  a  franchise  tax  liability  of  $19,736.60,  which  was 
paid  in  April  and  September,  1943.     (R.  50.) 

For  the  privilege  of  doing  business  within  the  State 
during  the  calendar  year  1944,  the  taxpayer  filed  on 
May  5,  1944,  its  franchise  tax  return  which  disclosed 
its  gross  and  net  incomes  for  the  calendar  year  1943 
and  a  franchise  tax  liability  of  $43,174.36.  (R.  50- 
51.) 


The  franchise  tax  for  1944  was  imposed  by  Section 
4  (3)  of  the  Act  and  was  determined  ''according  to  or 
measured  by''  the  net  income  for  the  calendar  year 
1943  of  $1,206,923.17.  The  tax  of  $43,174.36  was  set 
up  on  the  taxpayer's  books  of  account  as  a  liability 
as  of  December  31,  1943,  before  the  closing  of  the 
books  for  the  calendar  year  1943.  It  w^as  paid  in 
March  and  September,  1944.  The  taxpayer  has  never 
disputed  its  liability  for  the  whole  or  any  part  of  the 
tax,  has  never  filed  any  claim  for  refund  or  credit  for 
the  whole  or  any  part  thereof,  and  has  never  had,  and 
does  not  now  have,  any  intention  of  filing  any  such 
claim.     (R.  51.) 

In  filing  its  federal  income  and  excess  profits  tax 
returns  for  the  calendar  year  1943,  the  taxpayer 
claimed  deductions  not  only  for  the  California  fran- 
chise tax  imposed  for  the  privilege  of  doing  business 
in  the  State  during  1943,  in  the  amount  of  $19,736.60, 
but  also  for  the  California  franchise  tax  imposed  for 
the  privilege  of  doing  business  in  the  State  during 
1944,  in  the  amount  of  $43,174.36.     (R.  51.) 

The  Commissioner  disallowed  the  deduction  of  $43,- 
174.36  for  the  calendar  year  1943  on  the  ground  that 
the  franchise  tax  paid  for  the  year  1944  was  properly 
accruable  and  deductible  for  federal  income  tax  pur- 
poses in  the  calendar  year  1944  under  Section  23  (c) 
of  the  Internal  Revenue  Code.     (R.  51-52.) 

The  Tax  Court  sustained  that  action.  (R.  46.)  The 
taxpayer  petitions  for  review.     (R.  75.) 


SUMMARY   OF  ARGUMENT 

The  purpose  of  accrual  accounting  in  federal  income 
tax  law  is  to  accurately  relate  the  expense  of  doing 
business  to  the  income  it  produces  in  order  to  deter- 
mine net  income,  the  base  of  the  tax.  It  is  now  settled 
beyond  disi)ute  that  this  consideration  tested  by 
whether  all  events  have  occurred  fixing  the  fact  and 
amount  of  liability  is  the  standard  marking  the  year 
for  accrual  and  deduction  of  state  taxes.  The  Com- 
missioner and  the  Tax  Court,  therefore,  correctly  de- 
termined that  the  1944  California  franchise  tax  undis- 
putedly  imposed  on  the  taxpayer  for  the  privilege  of 
doing  business  in  1944,  and  returned,  assessed,  and 
paid  in  1944,  was  not  a  proper  accrual  for  1943. 

Taxpayer  seeks  to  deduct  both  the  1943  and  1944 
California  taxes  in  1943  because  of  a  1943  change  in 
the  California  statute  providing  that  a  lien  exists  and 
the  tax  accrues  for  1944  taxes  on  December  31,  1943. 
But  in  providing  a  lien  for  a  nonexistent  liability  the 
legislature  may  have  acted  contrary  to  the  California 
Constitution.  In  any  exent,  the  enactment  did  not 
change  the  undisputed  fact  that  until  taxpayer  did 
business  in  1944  there  was  no  liability  for  the  tax.  It 
is  impossible,  then,  to  conclude  that  all,  or  even  any, 
of  the  events  fixing  liability  occurred  in  1943.  And 
the  major  accrual  premise  that  expenses  creating  in- 
come be  related  to  the  income  they  help  to  produce  in 
order  to  accurately  determine  net  income  is  completely 
ignored  by  taxpayer  when  it  attempts  to  deduct  the 
expense  of  1944  business  in  1943  and  in  addition  seeks 


to  deduct  the  1943  tax  as  well.  The  result  is  distortion 
of  income  for  1943  and  later  years  as  well. 

Code  Section  41  delegates  unusual  discretion  to  the 
Commissioner  to  determine  when  an  accrual  occurs 
measured  by  the  standard  of  clearly  reflecting  income. 
The  Commissioner  has  consistently  related  this  and 
similar  taxes  to  the  year  for  which  they  were  imposed 
and  these  rulings  in  view  of  Section  41  are  entitled  to 
more  than  usual  weight. 

CounseFs  contention  that  the  provision  of  California 
law  accruing  the  1944  tax  in  1943  is  dispositive  of  the 
accrual  date  for  federal  tax  purposes  directly  contra- 
dicts a  long  line  of  authority  that  the  revenue  laws 
are  to  be  given  a  uniform  interpretation  throughout 
the  United  States  unless  by  their  necessary  implica- 
tion they  are  made  dependent  on  state  law.  Nothing 
in  Sections  23  (c)  (1)  or  41  here  involved  requires 
resort  to  state  law  in  the  context  of  this  controversy. 
Moreover,  the  Supreme  Court  has  expressly  held  that 
when  an  item  accrues  is  a  federal,  not  a  local,  question. 

Finally,  although  not  necessary  to  a  resolution  of 
this  issue  on  our  analysis  because  the  Tax  Court  could 
reach  only  the  result  it  did,  if  the  Court  should  think 
the  issue  susceptible  of  two  solutions,  the  question  is 
one  governed  by  the  Dohson  principle.  The  issue  is 
one  of  accounting  referred  to  in  the  Dohson  opinion 
itself  as  one  of  a  type  wdthin  the  principle  there 
announced.  Moreover,  the  Court  has  expressly  held, 
in  a  later  decision,  that  the  time  for  accrual  of  a  state 
tax  is  governed  by  Dohson, 
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Thus,  while  the  decision  below  is  the  only  possible 
one  on  the  merits  in  view  of  the  controlling  decisions 
of  the  courts,  it  is,  in  addition,  entitled  to  finality  on 
the  alternative  theories  (1)  that  it  approved  the  Com- 
missioner's determination  which  is  final  barring  abuse 
of  discretion,  and  (2)  that  the  Tax  Court's  decision  is 
entitled  to  finality  within  the  Bobson  principle.  Both 
of  these  approaches  are  aided  by  settled  doctrine  that  a 
deduction  provision  is  to  be  narrowly  construed  and 
interpreted  to  avoid  a  double  deduction  which  in  a 
real  sense  taxpayer  here  seeks. 

ARGUMENT 

The  California  franchise  tax  imposed  and  paid  for  the  privi- 
lege of  doing  business  during  the  calendar  year  1944  was  not 
an  accruable  deduction  for  Federal  income  tax  purposes 
for  the  calendar  year  1943 

The  sole  question  presented  by  this  appeal  is  whether 
the  Tax  Court  erred  in  sustaining  the  Commissioner's 
determination  that  taxpayer,  which  kept  its  books  by 
calendar  years  on  the  accrual  basis,  could  not  accrue 
as  a  tax  deduction  for  the  year  1943,  the  1944  Cali- 
fornia franchise  tax  expressly  imposed  for  the  privi- 
lege of  doing  business  in  1944.  The  relevant  provi- 
sions of  the  statute  imposing  that  tax  (California 
Bank  and  Corporation  Franchise  Tax  Act)  are  con- 
tained in  the  Tax  Court's  findings  of  fact  (R.  47-50), 
siminiarized  in  the  statement,  supra,  and  set  forth  in 
the  Appendix,  infra.  In  sum  those  provisions  are 
that  an  annual  tax  is  imposed  on  a  calendar  year  tax- 
payer **for  the  privilege  of  exercising  its  corporate 
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franchises  within  this  State/'  measured  by  its  net 
income  for  the  preceding  calendar  year ;  ^  a  minimum 
tax  of  $25  is  imposed;'  the  term  ^ income  year"  is 
defined  as  the  calendar  year  upon  which  net  income 
is  computed^  and  ^ taxable  year"  is  the  calendar  year 
^^for  which  the  tax  is  payable ;"  *  the  tax  ^^ accrues"  on 
the  last  day  of  the  ^  income  year"^  and  constitutes 
under  some  circumstances  a  lien  on  the  last  day  of 
the  ^ income  year;"  and  in  others  on  the  date  the 
franchise  commissioner  files  with  the  county  recorder 
a  certificate  stating  that  the  tax  has  been  demanded 
and  not  paid ;  ^  a  return  must  in  the  case  of  calendar 
year  taxpayers  be  filed  on  March  15  of  the  taxable 
year ;  ^  the  tax  must  be  paid  in  two  installments  on 
March  15  and  September  15  also  of  the  taxable  year ;  ^ 
and,  finally,  a  corporation  which  dissolves  in  the  tax- 
able year  is  only  liable  for  that  proportionate  part  of 


^Section  4  (3),  CaHfornia  Bank  and  Corporation  Franchise 
Tax  Act. 

^Section  4  (5),  California  Bank  and  Corporation  Franchise 
Tax  Act. 

^Section  11  (a),  California  Bank  and  Corporation  Franchise 
Tax  Act. 

*  Section  11  (b),  California  Bank  and  Corporation  Franchise 
Tax  Act. 

^Section  4  (7),  California  Bank  and  Corporation  Franchise 
Tax  Act. 

^Section  29,  California  Bank  and  Corporation  Franchise  Tax 
Act. 

^  Section  13,  California  Bank  and  Corporation  Franchise  Tax 
Act. 

^  Section  23,  California  Bank  and  Corporation  Franchise  Tax 
Act. 
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the  tax  as  the  number  of  months  it  exists  in  the  taxable 
year  bears  to  the  entire  income  year.^ 

The  present  controversy  results  from  the  1943 
amendment  to  the  Bank  and  Corporation  Franchise 
Tax  Act  changing  the  ^^ accrual''  date  from  January  1 
of  the  tax  year  to  December  31  of  the  income  year, 
and  similarly  providing  that  under  some  circumstances 
a  lien  arises  on  December  31  of  the  income  year  in- 
stead of  January  1  of  the  tax  year,  the  former  pro- 
vision. As  a  result  of  these  changes  and  no  others, 
taxpayer  here  contends  that  it  is  entitled  to  deduct 
both  the  1943  tax  based  on  1942  income  imposed  by 
the  statute  prior  to  the  1943  amendment  and  the  1944 
tax  based  on  1943  income. 

This  contention,  we  think  it  no  overstatement  to  say, 
flies  in  the  teeth  of  some  of  the  most  basic  and  well 
established  principles  in  federal  revenue  law  and  is 
made  in  support  of  an  avaricious  tax  objective  that 
would  in  effect  result  in  a  double  deduction  for  the 
war-tax  year  1943^°  with  its  resultant  understate- 
ment and  distortion  of  income  not  only  for  1943  but  in 
some  degree  for  subsequent  years  as  well.  The  im- 
portance of  this  as  a  ^^tesf  case  to  the  revenue  and  all 
corporate  taxpayer  corporations  liable  for  a  1944  and 
later  California  franchise  taxes  is  suggested  in  the 


®  Section  13  (k),  California  Bank  and  Corporation  Franchise 
Tax  Act. 

^^  Cf .  Ilfeld  Co.  V.  Hernandez,  292  U.  S.  62, 68 ;  Bv/niet  v.  AUmi- 
num  Goods  Co.,  287  U.  S.  544,  551;  Spokane  Dry  Goods  Co.  v. 
Commissioner,  125  F.  2d  865,  867  (C.  C.  A.  9th) ;  Levi-Strauss 
Realty  Co.  v.  United  States,  41  F.  2d  55  (C.  C.  A.  9th). 
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opening  statement  on  behalf  of  the  Commissioner 
(R.  20-21)  and  in  taxpayer's  motion  for  review  by  the 
entire  Tax  Court  (R.  61-62). 

A.  The  1944  California  franchise  tax  was  not  an  accrued  deduction  in  1943 
because  it  was  neither  (1)  imposed  for,  and  therefore  not  a  cost  of  busi- 
ness in  1943,  nor  (2)  did  all,  or  even  any,  of  the  events  creating  liability 
for  the  tax  occur  in  1943 

Code  Section  23  (c)  (1),  Appendix,  mfra,  provides 
a  deduction  from  gross  income  for  ^^  Taxes  paid  or  ac- 
crued within  the  taxable  year."  The  taxpayer  kept 
its  books  on  the  accrual  basis  by  calendar  years.  (R. 
52.)  The  1944  California  tax  return  was  filed  on 
May  5,  1944,  and  paid  in  two  installments  on  March 
13,  1944,  and  September  1,  1944.  (R.  50-51.)  There 
is,  of  course,  no  question  that  the  deduction  could  not 
be  taken  in  1943  for  ^^ Taxes  paid."  And  we  think  it 
is  just  as  clear  that  no  deduction  could  be  taken  in 
1943  for  the  1944  tax  as  ^^ Taxes     *     *     *     accrued." 

1.  The  accrual  doctrine  in  the  Supreme  Court  and  the 
Circuit  Courts  of  Appeals 

The  principles  which  govern  deductions  for  accrued 
taxes  are  well  established:  (1)  The  obligation  to  pay 
the  tax  must  have  been  ^ incurred"  within  the  tax- 
able year,  i.  e.,  the  tax  must  be  imposed  for  the  tax- 
able year  in  which  the  deduction  is  taken — it  must  be 
a  cost  of  business  of  the  taxable  year;  (2)  all  the 
events  giving  rise  to  and  therefore  creating  a  fixed 
and  definite  liability  for  payment  must  occur  in  the 
taxable  year — a  contingent  liability  will  not  suffice. 
United  States  v.  Anderson,  269  U.  S.  422;  Security 
Mills  Co,  V.  Commissioner,  321  U.  S.  281,  284,  286- 
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287;  Dixie  Pine  Co.  v.  Commissioner,  320  U.  S.  516, 
519;  Alumiunni  Castings  Co.  \.  Boiitzalin,  282  U.  S. 
92,  99;  Niles  Bement  Pond  Co.  v.  United  States,  281 
U.  S.  357.  Cf .  Lucas  v.  American  Code  Co.,  280  U.  S. 
445;  Brown  \.  Helvering,  291  U.  S.  193;  American 
National  Co.  \.  United  States,  274  U.  S.  99,  103-105; 
Fawcus  Machine  Co.  v.  Uiiited  States,  282  U.  S.  375.^^ 
These  and  the  decisions  cited  in  the  footnote  are  direct 
authority  against  taxpayer's  position. 

The  undisputable  and  controlling  facts  in  this  con- 
troversy are  that  the  1944  tax  was  imposed  for  the 
privilege  of  doing  business  in  1944  (California  Bank 
and  Corporation  Franchise  Tax  Act,  Section  4,  (3)) 
and  taxpayer  so  concedes  (R.  23)  and  that  as  of  De- 

"  There  is  no  more  firmly  established  principle  in  tax  law  and 
accordingly  there  are  nvnnerous  decisions  of  Circuit  Courts  of 
Appeals  announcing  and  applying  these  rules.  A  representative 
group  are  Lichtenberger-Ferguson  Co.  v.  Welch^  54  F.  2d  570 
(C.  C.  A.  9th),  and  see  particularly  pp.  571-572;  H.  Liehes  (& 
Co.  V.  Commissioner,  90  F.  2d  932,  938-939  (C.  C.  A.  9th)  ;  Keller- 
Dorian  Corp.  V.  Commissioner^  153  F.  2d  1006  (C.  C.  A.  2d) ;  Van 
Norman  Co.  v.  Welch,  141  F.  2d  99,  103  (C.  C.  A.  1st)  ;  George  S. 
Colton  Elastic  Web  Co.  v.  United  mates,  116  F.  2d  202  (C.  C.  A. 
1st) ;  Com^nissioner  v.  Schock,  Gusmer  &  Co.,  137  F.  2d  750 
(C.  C.  A.  3d)  ;  Citizens  Hotel  Co.  v.  Commissioner,  127  F.  2d  229 
(C.  C.  A.  5th)  ;  Allen  v.  Atlanta  Stove  Works,  138  F.  2d  452 
(C.  C.  A.  5th)  ;  Ed.  Schuster  &  Co.  v.  Williams.  283  Fed.  115 
(C.  C.  A.  7th) ;  Art  Metal  Const.  Co.  v.  United  States,  17  F.  Supp. 
854,  864  (C.  Cls.)  ;  Triplex  Safety  Glass  Co.  of  North  America  v. 
Latchum,  131  F.  2d  1023  (C.  C.  A.  3d)  ;  London-Butt e  Gold  M. 
Co.  V.  Commissioner,  116  F.  2d  478  (C.  C.  A.  10th).  See  also 
Edelman,  Time  for  Accrual  &  Deduction  of  Taxes,  23  Taxes,  Tax 
Magazine  110  (1945),  for  a  penetrating  discussion  of  the  law  as 
it  is  and  the  author  thinks  it  should  be  from  both  a  legal  and 
accounting  viewpoint. 
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cember  31,  1943,  there  was  no  liability  for  the  tax 
because  if  the  taxpayer  did  no  business  in  1944  there 
would  be  no  tax  (R.  29).  California  Bank  and  Cor- 
poration Franchise  Tax  Act,  Sections  4  (3),  and  (5), 
11  (a)  and  (b),  13  (k).  The  conclusion  is  required 
by  the  controlling  decisions  of  the  Supreme  Court  and 
the  Circuit  Courts  of  Appeals  that  the  1944  tax  could 
not  be  an  accrued  deduction  for  1943. 

The  leading  case  is  United  States  v.  Anderson, 
supra.  There  the  taxpayer  had  deducted  in  1917  a 
munitions  tax  assessed  and  paid  in  1917  but  imposed 
on  profits  from  the  sale  of  munitions  in  1916.  The 
Court  in  sustaining  the  Commissioner's  position  that 
the  deduction  was  improper  in  1917  because  it  accrued 
in  1916  rejected  taxpayer's  accrual  test  characterized 
by  the  Court  as  a  ^ technical  legal  sense''  that  a  tax 
accrues  when  it  has  ^^been  assessed  and  becomes  due'' 
(p.  441)  for  a  pragmatic  approach  based  on  the  pur- 
pose of  the  income  tax  law.  The  essence  of  the  de- 
cision is  that  the  accrual  provisions.  Sections  12  (a) 
and  13  (d)  of  the  Revenue  Act  of  1916,  c.  463,  39  Stat. 
756,  the  forerunners  of  the  Code  provisions  here  in- 
volved, were  designed  to  allow  (p.  440)  — 

taxpayers  to  keep  their  books  and  make  their 
returns  according  to  scientific  accounting  prin- 
ciples, by  charging  against  income  earned  dur- 
ing the  taxable  period,  the  expenses  incurred  in 
and  properly  attributable  to  the  process  of  earn- 
ing income  during  that  period. 

In  applying  this  principle  the  Court  observed  that 
since  taxpayer's  (p.  440) — 

779450—48 2 
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true  income  for  the  year  1916  could  not  have 
been  determined  without  deducting  from  its 
gross  income  for  the  year  the  total  cost  and 
expenses  attributable  to  the  production  of  that 
income  during  the  year, 

it  followed  that  the  tax  must  have  accrued  in  1916. 
Recognizing  that  it  might  not  always  be  so  clear  what 
is  a  cost  of  doing  business  attributable  to  a  given  year 
and  in  specifically  rejecting  the  ^ technical  legal'' 
argument  of  taxpayer,  the  Court  also  held  that  a  fixed 
liability  for  the  tax  was  necessary  to  accrue  it  and 
that  such  a  liability  existed  in  1916  and  before  the  tax 
was  due  or  assessed. 

Because  of  the  controlling  effect  of  the  Anderson 
case,  apparently  also  recognized  by  taxpayer's  counsel 
who  refer  to  it  extensively  (Br.  29,  46,  47,  50,  51,  53), 
although  ignoring  the  vast  body  of  other  relevant 
Supreme  Court  decisions  other  than  Security  Mills 
and  Dixie  Pine,  supra,  which  they  misconstrue,  it  is 
desirable  in  passing  to  call  attention  to  their  patently 
erroneous  view  of  the  case.  They  typically  state,  for 
example  (Br.  29)  : 

If  the  taxing  statute  contains  neither  accrual 
nor  lien  date,  then  it  is  manifestly  proper  to  de- 
termine when  *  liability"  arises  from  all  of  the 
provisions  of  the  statute,  including  a  considera- 
tion of  the  nature  and  character  of  the  tax  and 
of  the  period  for  which  the  tax  is  imposed  {e,  g., 
United    States   v.    Anderson,    269    U.    S.    422 

We  have  just  observed  that  Anderson  makes  the 
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controlling  factor  the  relationship  of  the  tax  to  the 
year  for  which  it  is  imposed  and  secondly  requires 
that  there  be  a  liability  for  the  tax  in  the  accrual 
year.  The  statement  that  these  questions  are  im- 
portant only  when  there  is  neither  an  ^^  accrual  nor 
lien  date"  is  simply  not  true.  The  accrual  and  lien 
dates  were  apparently  not  even  worthy  of  the  'tech- 
nical legal''  characterization  given  to  the  assessment 
date  in  the  Anderson  opinion  because  there  in  fact 
existed  a  precisely  defined  statutory  lien  date  for  the 
munitions  tax  imposed  by  Title  III  of  the  Revenue 
Act  of  1916  involved  in  Anderson,  The  opinion  of  the 
Court  states  the  tax  was  due  in  1917  (pp.  436,  441) 
and  sections  304  and  305  of  the  Revenue  Act  of  1916 
so  provide.  Section  3186  of  the  Revised  Statutes  as 
it  then  existed  and  had  for  more  than  fifty  years  prior 
thereto  provided : 

If  any  person  liable  to  pay  any  tax  neglects 
or  refuses  to  pay  the  same  after  demand,  the 
amount  shall  be  a  lien  in  favor  of  the  United 
States  from  the  time  it  was  due  until 
paid,     *     *     * 

There  is,  therefore,  no  question  that  the  Court  in 
Anderson  rejected  the  assessment  date  and  ignored 
the  lien  date  in  favor  of  the  date  when  there  was 
liability  for  the  tax  and  the  year  in  which  the  tax 
was  an  expense  of  the  business. 

The  1944  California  franchise  tax  is  probably  more 
clearly  a  cost  of  doing  business  attributable  to  the 
year  for  which  imposed  than  any  other  kind  of  tax 
because  it  is,  as  we  have  observed,  the  payment  to 
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the  State  for  the  privilege  of  doing  business  itself/^ 
In  addition,  so  far  as  the  applicability  of  United 
States  V.  Anderson  is  concerned,  there  was  no  liabil- 
ity for  the  tax  until  business  was  done  in  1944  ^'  and 
in  fact  the  tax  liability  arose  monthly  at  the  rate  of 
one-twelfth  of  the  tax  measured  by  1943  income 
(Section  13  (k),  California  Bank  and  Corporation 
Franchise  Tax  Act  R.  28-32),  because  there  is  no 
liability  for  one-twelfth  of  the  tax  for  each  month  the 
corporation  does  not  exercise  its  franchise. 

Actually,  then,  this  case  is  on  ^^all  fours"  with 
Anderson,  The  only  difference  is  that  here  taxpayer 
seeks  to  deduct  the  tax  a  year  in  advance  of  the  year 
for  which  it  was  imposed  and  in  which  it  first  became 
a  liability  whereas  in  Anderson  the  taxpayer  sought 
unsuccessfully  to  deduct  the  tax  the  year  after  the 
year  for  which  it  was  imposed  and  first  became  a  lia- 
bility. The  Anderson  case  has  been  cited  with  ap- 
proval in  every  subsequent  case  involving  accrued 
deductions.  It  is  law  today  and  dispositive  of  this 
case. 


1-2 


The  Supreme  Court  so  characterized  the  Califoruia  franchise 
tax  in  sustaining  it  against  constitutional  attack.  Pacific  Co.  v. 
Johnson^  285  U.  S.  480.  And  earlier  in  Educational  Films  Corp. 
V.  Ward,  282  U.  S.  379,  388,  the  Court  stated  in  sustaining  the 
similar  New  York  franchise  tax : 

"If  we  look  to  the  operation  of  the  present  statute,  it  is  plain 
that  it  can  have  no  application  independent  of  the  corporation's 
enjoyment  of  the  privilege  of  exercising  its  franchise.  If  appel- 
lant had  ceased  to  do  business  before  November  1,  1929,  it  would 
not  have  been  subject  to  any  tax  under  this  statute,  although  it 
had  received,  during  its  preceding  fiscal  year,  income  which  the 
statute  makes  the  measure  of  the  tax.     *     *     *'' 

^^  Cf.  Educational  Films  Corp.  v.  Ward,  fn.  12,  siipra. 
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These  propositions  were  reaffirmed  in  the  last  accrual 
deduction  cases  considered  by  the  Supreme  Court. 
Dixie  Pine  Co.  v.  Commissioner,  supra;  Security 
Hills  Co.  V.  Commissioner,  supra.  In  Dixie  Pine  the 
Court  held  that  taxpayer  could  not  accrue  in  1936  as 
a  deduction  a  gasoline  tax  imposed  on  a  solvent  used 
in  its  1936  business  where  it  was  contesting  liability 
for  the  tax.    The  Court  said  (p.  519)  : 

It  has  long  been  held  that  in  order  truly  to 
reflect  the  income  of  a  given  year,  all  the  events 
must  occur  in  that  year  which  fix  the  amount 
and  the  fact  that  the  taxpayer's  liability  for 
items  of  indebtedness  deducted  though  not 
paid;     *     *     * 

Citing  United  States  v.  Anderson,  supra.  Although 
the  case  is  not  directly  in  point  because  there  is  no 
contested  liability,  it  is  important  to  note  than  An- 
derson is  expressly  approved.  The  test  of  accruability 
reaffirmed  in  Dixie  Pine  requires  an  affirmance  of 
the  Tax  Court  because  by  no  stretch  of  the  imagina- 
tion can  it  be  said  that  ''all  the  events''  fixing  ''the 
amount  and  the  fact  of  taxpayer's  liability"  occurred 
in  1943  in  view  of  the  incontroverted  facts  that  the 
tax  was  imposed,  returned,  assessed,  and  paid  in  1944. 
On  the  contrary,  it  is  accurate  to  say  that  none  of  the 
events  fixing  liability  occurred  in  1943.  Security 
Mills  involved  precisely  the  same  question  as  Dixie 
Pi7ie  except  that  the  tax  was  a  contested  processing 
tax  rather  than  a  State  gasoline  tax.  The  only  dis- 
cernible legal  difference  in  the  two  cases  was  that  in 
Security  Mills  the  taxpayer  relied  on  Section  43  of  the 
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Revenue  Act  of  1934,  c.  277,  48  Stat.  680,  identical 
with  Section  43  of  the  Code,  Appendix,  infra.  That 
section  provides  that  for  taxpayers  on  the  accrual 
basis,  deductions  shall  be  taken  when  accrued  ^  Sinless 
in  order  to  clearly  reflect  the  income"  they  should  be 
taken  for  a  different  period.  Taxpayer,  apparently 
conceding  that  the  tax  had  not  accrued  in  1935,  the 
tax  year,  claimed  that  it  could  nevertheless  deduct  it 
because  under  Section  43  an  adjustment  can  be  made 
whenever  it  is  ^^unjust  or  unfair"  not  to.  The  Court 
rejected  the  argument  limiting  Section  43  because  of 
its  legislative  history  to  instances  of  fixed  liabilities 
payable  in  fixed  installments  over  a  series  of  years. 
The  decision  therefore  does  not  support  taxpayer's 
argument  based  on  it  (Br.  55)  because  absent  the 
Section  43  argument,  the  case  reaffirmed  the  Dixie 
Pine  principle,  in  turn  based  on  United  States  v. 
Anderson,  that  a  tax  accrues  in  the  vear  when  aU  the 
events  occur  fixing  the  fact  and  amount  of  liability. 

Actually  tax])ayer's  false  reliance  on  Security  Mills 
discloses  that  it  is  faced  with  a  dilemma.  Assuming 
arguendo  that  counsel  are  correct  in  their  position 
that  the  liability  for  the  1944  tax  arose  in  1943  as 
well  as  the  1943  tax  based  on  1942  income,  the  ^'un- 
less" clause  of  Section  43  of  the  Code  as  interpreted 
in  Security  Mills  would  i)ermit  the  Commissioner  to 
place  the  deduction  in  1944  ^^in  order  to  clearly  re- 
flect the  income."  For  the  change  in  the  California 
law  on  taxi)ayer's  view  of  this  case  created  a  liability 
in  1943  for  the  taxes  of  two  }'ears  a  situation  not  to  be 
distinguished  from  liability  for  interest  or  rent  for 
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a  period  of  years — the  example  used  in  the  committee 
reports  when  what  is  now  Section  43  first  came  into 
the  revenue  law^s  by  Section  200  (d)  of  the  Revenue 
Act  of  1924,  c.  234,  43  Stat.  253.  H.  Rep.  No.  179, 
68th  Cong.,  1st  Sess.,  pp.  10-11  (1939-1  Cum.  Bull. 
(Part  2)  241,  249) ;  S.  Rep.  No.  398,  68th  Cong.,  1st 
Sess.,  pp.  10-11  (1939-1  Cum.  Bull.  (Part  2)  266, 
273). 

But  since  taxpayer's  basic  contention  is  devoid  of 
merit,  the  tax  did  not  accrue  in  1943  and  we  do  not 
logically  reach  the  ^^ unless"  clause  of  Section  43. 

Counsel  recognizing  the  importance  of  a  fixed  liabil- 
ity in  the  years  of  accrual  emphasize  that  a  lien  arises 
on  December  31,  1943,  for  the  1944  tax.  Even  if  the 
California  lien  were  one  indicia  of  liability  it  is  im- 
portant to  note  that  the  cases  require  that  all  events 
which  fix  liability  must  have  occurred.  Taxpayer's 
emphasis  on  the  lien  date  further  ignores  the  whole 
purpose  of  the  accrual  system — i.  e.,  to  relate  the  ex- 
pense of  earning  income  to  the  income  itself.  Finally, 
the  ultimate  error  in  their  lien  date  emphasis  is  that 
the  lien  is  not  even  one  indicia  of  liability.  Counsel 
seem  to  argue  that  the  State  having  created  a  lien  it 
must  have  also  created  a  liability.  (Br.  12-19.)  The 
whole  structure  of  the  state  statute  described  at  the 
outset  of  the  argument  contradicts  this  conclusion. 
On  December  31,  1943,  the  taxpayer  was  not  indebted 
by  one  cent  to  the  State  for  1944  franchise  taxes. 
Nor  could  it  be  indebted  for  the  full  amount  of  the 
tax  unless  it  did  business  from  January  1,  1944, 
through  December  16,  1944.     (R.  28-29.)     Section  13 
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(k),  California  Bank  and  Corporation  Franchise  Tax 
Act.  It  is  perfectly  clear  then  that  there  was  no 
liability  for  the  tax  on  the  statutory  lien  date  and 
under  California  law  the  purported  lien  without  an 
obligation  to  support  it  is  unconstitutional  as  a  tak- 
ing of  proi)erty  without  due  process  of  law.  East 
Bafj  Municipal  U.  Dist  v.  Garrison,  191  Cal.  680, 
oddly  enough  cited  by  taxpayer  (Br.  18)  ;  cf.  Dodge  v. 
Nevada  Nat,  Bank,  109  Fed.  726  (C.  C.  A.  9th). 
See  also  Traynor  and  Keesling,  Bank  and  Corpora- 
tion Franchise  Tax  Act,  23  Cal.  L.  Rev.  51,  73-75. 

But  even  if  the  lien  were  valid  it  does  not  mark 
the  accrual  date  under  federal  law  because  California 
often  imposes  liens  for  taxes  before  all  the  events  oc- 
cur which  fix  the  fact  and  amount  of  liability — and 
the  latter  and  not  the  lien  dates,  we  again  emphasize, 
are  the  tests  of  accrual.  Thus,  this  Court  gave  pri- 
ority in  a  bankruptcy  proceeding  to  liens  of  Cali- 
fornia for  taxes  payable  under  the  Oil  and  Gas  Con- 
servation Act,  as  well  as  to  liens  for  franchise  taxes  and 
for  Los  Angeles  County  personal  property  taxes  over  a 
lien  of  the  United  States.  In  re  Knox-Potv ell- 
Stockton  Co.,  100  F.  2d  979.^^  And  more  recently, 
also  in  a  bankruptcy  i:)roceeding,  a  California  fran- 
chise   tax    lien    (under    the    pre-1943    franchise    tax 

"  Counsers  stcatenient  that  (Br.  15)  "Furthermore,  the  lien  date 
in  the  Knox-Powell-Stockton  case  was  prior  to  the  period  for 
which  the  tax  was  imposed''  is  incorrect.  The  opposite  is  true 
since  the  Court's  opinion  states  that  all  three  types  of  liens  attached 
on  the  first  Monday  in  March  of  the  year  for  which  the  tax  was 
imposed.  But  if  counsel's  statement  was  correct,  it  would  only 
underline  the  irrelevancy  of  the  lien  date  as  a  test  of  accrual. 
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amendments)  prior  in  time,  was  given  priority  over 
the  perfected  lien  of  the  United  States.  United 
States  V.  Sampsell,  153  F.  2d  731  (C.  C.  A.  9th). 
The  Court  in  emphasizing  that  the  liens  were  in- 
choate distinguished  the  cases  arising  under  Section 
3466  of  the  Revised  Statutes  (31  U.  S.  C.  1940  ed., 
Sec.  191).  Examples  arising  under  Section  3466 
where  liens  of  the  United  States  were  preferred  over 
inchoate  state  liens  are  United  States  v.  Texas,  314 
U.  S.  480,  and  New  York  v.  Maclay,  288  U.  S.  290. 
In  those  cases  the  Supreme  Court  gave  preference  to 
perfected  liens  of  the  United  States  over  prior  liens 
of  the  States  characterized  by  the  Court  as  ^  inchoate  ^' 
because  the  claim  was  both  unliquidated  and 
uncertain. 

The  priority  of  lien  cases,  then,  underline  the  ir- 
relevancy of  the  lien  date  as  determinative  of  the  ac- 
crual of  state  taxes  for  income  tax  purposes  because 
they  establish  that  in  some  circumstances  liens  se- 
curing unliquidated  and  uncertain  claims  (such  as 
would  be  California's  claim  for  1944  franchise  taxes 
on  December  31,  1943)  might  be  recognized  though  no 
case  has  gone  that  far,  and  in  others  they  are  not,  but, 
in  any  event,  an  item  to  be  accrued  must  be  a  fixed 
liability  and  ascertainable  in  amount. 

It  is  perfectly  plain  then,  that  counsePs  advocacy  of 
the  lien  date  by  which  to  fix  the  accrual  is  but  a  poorly 
disguised  attack  on  the  well  settled  principles  of 
accrual. 
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2.  The  Tax  Court  decisio7is  do  not  support  the 

taxpayer 

Counsers  apjn'oacli  to  this  case  in  general  is  to 
ignore  the  controlling  decisions  of  the  Supreme  Court 
and  the  Circuit  Courts  of  Appeals,  with  the  exceptions 
which  we  have  noted  and  others  that  have  no  bearing 
on  the  issue.  This  is  perhaps  understandable  in  view 
of  the  fact  that  they  could  find  no  support  from  those 
quarters.  What  is  surprising  is  that  they  rely  largely 
on  decisions  of  the  Tax  Court.  It  is  a  complete  an- 
swer to  such  an  approach  that  in  so  far  as  the  Tax 
Court's  decisions  are  out  of  harmony  with  those  of 
the  Supreme  Court  and  this  and  other  Circuit  Courts 
of  Appeals,  they  are  persuasive  only  of  the  wrong  re- 
sult and  in  so  far  as  they  differ  from  the  decision  be- 
low they  must  have  been  repudiated  by  the  Tax  Court 
itself  in  the  decision  from  which  this  appeal  was  taken. 

That  the  entire  Tax  Court  is  convinced  of  the  cor- 
rectness of  the  result  below  is  evidenced  by  the  fact 
that  the  presiding  judge  expressly  refused  to  review 
the  decision  (R.  74)  after  taxpayer  had  filed  a  ''Mo- 
tion for  Review''  (R.  61-74)  which  included  most  of 
the  objections  to  the  decision  which  counsel  make  here. 
Moreover,  a  different  Tax  Court  judge  has  reached  the 
same  result  expressly  on  the  authority  of  the  decision 
below.  Grace  Bros.,  Inc,  v.  Commissioner,  10  T.  C. 
No.  21.  Still  more  important  that  decision  was  re- 
viewed by  the  entire  court  and  there  were  no  dissents. 

But  in  any  event  our  reading  of  the  Tax  Court  de- 
cisions cited  by  counsel  shows  no  inconsistency  with  the 
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result  here,  but  on  the  contrary  in  so  far  as  relevant, 
support  the  decision  below.  The  closest  case  is  Peta- 
liima  &  Santa  Rosa  E.  E.  Co,  y.  Commissioner,  11 
B.  T.  A.  541,  which  involved  the  California  public  util- 
ity franchise  tax.  It  was  there  held  that  it  was  im- 
proper to  accrue  the  1921  tax  measured  by  1920  income 
until  1921.  The  reason  for  that  result  is  the  same 
which  we  urge  here  that  (pp.  546-547)  ^^If  the  corpo- 
ration did  not  own  the  franchises  and  other  property  in 
1921,  there  w^as  no  liability  for  the  tax  for  that  year,'' 
and  this  notwithstanding  (p.  547)  ^Hhe  measure  ex- 
isted [in  1920]  by  which  it  [the  tax]  could  have  been 
determined,  if  there  was  any  liability. ' ' 

Similarly,  the  other  Tax  Court  cases  relied  on  by 
counsel  in  so  far  as  relevant  are  contrary  to  their  posi- 
tion. For  example,  Durst  Productions  Corp,  v.  Com- 
missionery  8  T.  C.  1326,  where  the  Tax  Court  held  that 
a  corporation  on  the  accrual  basis,  the  fiscal  year  of 
which  ended  May  31,  1944,  properly  accrued  for  the 
year  ending  in  1944,  the  1944  tax  based  on  1944  income. 
The  significant  factor  in  the  decision  is  that  it  gave 
effect  to  the  change  in  the  New  York  Corporation 
Franchise  Law  measuring  the  tax  by  the  income  of  the 
^'privilege  year,''  rather  than  the  income  of  the  pre- 
ceding year  as  had  been  the  case,  and  is  now  the  case 
in  California.  The  language  which  counsel  quotes 
from  the  opinion  that  (Br.  51)  ''The  tax  being  calcu- 
lated on  the  amount  of  earnings  for  the  year  in  issue 
its  charge  against  those  earnings  seems  to  accord  with 
the  theory  of  accrual"  is  perfectly  correct  in  the  con- 
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text  of  that  case  because  the  tax  and  income  years  coin- 
cided. But  it  is  not  generally  true  that  a  tax  is  ac- 
crued for  the  year  the  earnings  of  which  are  the 
measure  of  the  tax.  Petaluma  &  Santa  Rosa  R.  R.  Co, 
V.  Commissioner^  supra.  We  do  not  understand  coun- 
sel to  contest  this  because  if  the  law  w^ere  otherwise 
taxpayer  has  incorrectly  deducted  his  1943  tax  meas- 
ured by  1942  income.  Thus,  w^hile  Durst  is  correct  on 
its  facts  the  language  is  too  broad.  This  is  the  view 
expressed  in  Mayer,  The  Accrual  Date  of  the  New 
York  State  Franchise  Tax,  26  Taxes,  Tax  Magazine  43 
(1948),  cited  by  counsel.  (Br.  51.)''  Neither  the  de- 
cision nor  the  article  suggests  that  the  ^^ien"  date  has 
any  relevance  in  determining  the  accrual  date.  In  any 
event,  counsel  grudgingly  concedes  as  ^^true''  (Br.  53) 
that  an  examination  of  Article  9-A  of  the  New  York 
Tax  Law^  discloses  that  the  1944  tax  lien  arises  in  1945. 
This  was  ignored  by  both  litigants  and  the  court  as  it 
was  in  United  States  v.  Anderson  and  all  other  non- 


^^  The  article  states  (p.  47)  : 

"Thus,  it  would  seem  that  with  respect  to  the  New  York  State 
franchise  tax  levied  under  the  old  statute  [e.  g.,  like  California's 
measured  by  income  of  the  preceding  year],  the  suggestion  that  it 
accrues  in  the  measuring  period  (the  court's  alternative  reason 
in  the  Durst  case)  fails  to  meet  the  accrual  test  both  accounting- 
wise  and  tax-wise. 

4c  i|«  iic  He  4: 

we  shall  find  that  the  decision,  in  spite  of  its  broad  language,  prob- 
ably Avas  not  intended,  and  cannot  be  held,  to  apply  to  taxable 
years  other  than  the  one  in  issue  and,  in  addition,  to  a  few  fiscal 
periods  with  respect  to  which  the  effect  of  local  law  is  comparable." 
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real  estate  accrual  cases  ^^  because  it  is  patently  an 
irrelevant  consideration. 

H,  H,  Brotvn  Co,  v.  Commissioner,  8  B.  T.  A.  112, 
involved  the  Massachusetts  excise  tax  measured  by 
income  of  the  tax  year.  The  Board  properly  held  the 
tax  assessed  as  of  April  1  of  the  tax  year  deductible 
for  the  fiscal  year  ended  June  30,  1922.  Thus,  the 
tax  was  imposed  for  and  became  a  liability  for  the 
year  deducted  which  completely  supports  our  position. 
For  a  more  authoritative  view  of  the  accrual  year  of 
the  Massachusetts  excise  tax  reaching  the  same  result 
see  George  S.  Colton  Elastic  Web  Co,  v.  United  States, 
116  F.  2d  202  (C.  C.  A.  1st).  See  also  Van  Norman 
Co,  V.  Welch,  141  F.  2d  99  (C.  C.  A.  1st). 

The  Federal  capital  stock  accrual  cases,  such  as 
Atlantic  Coast  Line  Railroad  Co,  v.  Commissioner, 
4  T.  C.  140,  holding  that  the  tax  should  be  accrued 
for  the  year  imposed  and  strongly  relied  on  by  counsel 
(Br.  41,  42),  completely  support  our  position  that  the 
tax  deduction  must  be  related  to  the  business  income 
it  is  a  charge  against  in  order  to  determine  net  income. 

The  numerous  other  cited  Tax  Court  cases  so  ob- 
viously do  not  support  taxpayer's  position,  or  are  not 
in  point,  that  discussion  is  unwarranted. 

^®  Although  as  we  show,  infra^  real  estate  taxes  are  in  a  separate 
category,  nevertheless,  the  weight  of  authority  is  that  even  there 
the  lien  date  is  irrelevant. 
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3.  The   decision   ielow   gives   effect   to   the   Commis- 
sioner's consistent  administrative  practice 

The  Commissioner  ruled  soon  after  the  1943  amend- 
ments to  the  California  Bank  and  Corporation  Fran- 
chise Tax  were  enacted  that  the  tax  is  deductible  in  the 
taxable  year.  I.  T.  3646, 1944-1  Cum.  Bull.  104.  This 
ruling  was  consistent  with  earlier  ones  dealing  with 
previous  versions  of  the  California  tax.  I.  T.  2770, 
XIII-1  Cum.  Bull.  Ill  (1934)  ;  1.  T.  2971,  XV-1  Cum. 
Bull.  107  (1936)  ;  I.  T.  2988,  XV-2  Cum.  Bull.  179 
(1936).  And,  as  the  Tax  Court  accurately  observed, 
the  ruling  was  ^^  consistent  with  the  treatment  ac- 
corded other  state  franchise  taxes.''  (R.  59.)  Illi- 
nois, I.  T.  3186,  1938-1  Cum.  Bull.  140;  Kentucky, 
I.  T.  3232,  1938-2  Cum.  Bull.  70  Maryland,  I.  T.  3192, 
1938-1  Cum.  Bull.  144;  Massachusetts,  G.  C.  M.  22525, 
1941-1  Cum.  Bull.  350;  Michigan,  I.  T.  3047,  1937-1 
Cum.  Bull.  66 ;  New  Jersey,  I.  T.  3887,  1948-2  Cum. 
Bull.  4;  Oklahoma,  I.  T.  3136,  1937-2  Cum.  Bull.  100; 
Pennsylvania,  I.  T.  3189,  1938-1  Cum.  Bull.  141; 
Tennessee,  I.  T.  3150  and  3151,  1938-1  Cum.  Bull. 
125,  126.  Cf.  Connecticut,  1.  T.  2935,  XIV-2  Cum. 
Bull.  91  (1936),  and  see  in  this  connection  Ellis, 
Deductions  for  Accrued  Taxes,  14  Taxes,  Tax  Maga- 
zine 197  (1936). 

In  ruling  in  I.  T.  3646,  supra,  that  the  1944  Cali- 
fornia franchise  tax  accrues  in  1944,  not  1943,  the 
Commissioner  pointed  out  that  (p.  106)  : 

since  all  the  events  which  fix  the  amount  of  the 
tax  and  determine  the  corporation's  liability  to 
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pay  it  have  not  occurred  on  the  last  day  of  the 
^ income  year/'  the  tax  does  not  accrue  on  that 
date. 

As  we  have  shown,  supra,  this  test  is  not  only  the 
weight  of  authority,  there  is  nothing  to  the  contrary. 
The  I.  T.  continues  that  ^^If  it  were  ruled  otherwise, 
(p.  106)  the  true  net  income  *  *  ^  would  not  be 
reflected  as  required  by  sections  41  and  43  of  the 
Internal  Revenue  Code.'' 

Section  41  of  the  Code  (Appendix,  infra)  in  essence 
provides  that  net  income  shal  be  computed  in  accord- 
ance with  the  method  of  accounting  regularly  em- 
ployed by  the  taxpayer  but  if  the  method  does  not 
clearly  reflect  income,  the  computation  shall  be  made 
in  accordance  with  ^*such  method  as  in  the  opinion  of 
the  Commissioner  does  clearly  reflect  the  income." 
There  can  be  no  question  in  view  of  this  provision 
that  the  fact  that  taxpayer  accrued  the  1944  tax  on 
its  books  for  1943  is  not  controlling  {Brown  v. 
Helvering,  291  U.  S.  193,  203 ;  United  States  v.  Ameri- 
can Can  Co.,  280  U.  S.  412,  419-420;  Helvering  v. 
Midland  Ins.  Co.,  300  U.  S.  216,  223;  J.  I.  Case  Co.  v. 
United  States,  65  F.  Supp.  464  (C.  Cls.) ;  Commis- 
sioner V.  Ufiion  Pac.  R.  Co.,  86  F.  2d  637,  639 
(C.  C.  A.  2d)  ;  Sitter  ding  v.  Commissioner,  80  F.  2d 
939,  941  (C.  C.  A.  4th)),  and  it  is  equally  clear  that 
Section  41  delegates  to  the  Commissioner  unusual  au- 
thority to  determine  when  an  item  is  properly  ac- 
cruable.  The  standard  is  proper  reflection  of  income 
'^m  the  opinion  of  the  Commissioner."  The  exercise 
of  this  discretion  is  only  reviewable  when  it  is  clearly 
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abused.  Lucas  v.  American  Code  Co.,  supra;  United 
States  V.  American  Can  Co.,  supra,  419-420.  In 
American  Code,  for  example,  the  Court,  in  approving 
the  Commissioner's  determination  that  it  was  im- 
proper to  accrue  a  deduction  for  a  liability  for  breach 
of  contract  in  1919  when  the  breach  occurred,  but  that 
the  accrual  occurred  in  1922  when  judgment  was  en- 
tered against  the  taxpayer,  stated,  in  referring  to  the 
prototype  of  Section  41  (p.  449)  : 

Much  latitude  for  discretion  is  thus  given  to 
the  administrative  board  [the  reference  is  to 
the  Bureau  of  Internal  Revenue]  charged 
with  the  duty  of  enforcing  the  Act.  Its  inter- 
pi^etation  of  the  statute  and  the  practice 
adopted  hy  it  should  not  he  interfered  with 
unless  clearly  unlawful.     [Italics  supplied.] 

We  have  already  sho\^Ti  that  it  is  abundantly  clear 
that  taxpayer's  accrual  of  the  1944  tax  in  1943  does 
not  properly  reflect  income.  Even  if  there  were  some 
doubt  the  Bureau's  consistent  administrative  practice 
under  authority  of  a  section  expressly  conferring 
wide  administrative  discretion  is  entitled  to  great 
respect. 

Nor  should  this  approach  be  confused  with  the 
holding  in  Security  Mills,  supra,  as  taxpayer  at- 
tempts. (Br.  55.)  There  the  Court  rejected  the 
taxpayer's  argument  based  on  Section  43  of  the  Code 
that  notwithstanding  w^hen  a  tax  legally  accrues,  ac- 
crual principles  may  be  disregarded  in  order  to  give 
effect  to  a  transaction,  rather  than  yearly-accounting- 
period  basis  of  reflecting  income,  if  the  latter  more 
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clearly  reflects  income.  Here,  on  the  contrary,  the 
taxpayer's  method  disregarded  the  settled  rules  of 
accrual  and  the  Commissioner  in  the  sound  exercise 
of  |his  discretion  has  computed  taxpayer's  income  in  a 
matter  which  clearly  reflects  income  and  in  accord- 
ance with  well  settled  rules  of  accrual. 

4.  The  property  tax  cases 

The  taxpayer  places  substantial,  if  not,  principal 
reliance  on  the  alleged  rule  that  real  property  taxes 
are  accrued  on  the  lien  date.  For  this  proposition 
it  cites  (Br.  26)  Magruder  v.  Supplee,  316  U.  S.  394; 
California  Sanitary  Co.  v.  Commissioner,  32  B.  T.  A. 
122;  Crown  Zellerhacli  Corp.  v.  Commissioner,  43 
B.  T.  A.  541. 

Neither  Supplee  nor  Sanitary  is  in  point.  The 
question  in  both  was  who  is  the  taxpayer,  not  when 
does  the  tax  accrue.  Tliis  olmous  and  necessary  dis- 
tinction was  accurately  made  not  only  by  the  court 
below  (R.  53-54)  but  in  two  decisions  not  cited  by 
counsel  by  the  Circuit  Courts  of  Appeals  for  the 
Third  and  Fifth  Circuits  in  refusing  to  accept  the 
lien  dates  as  the  point  of  accrual  even  in  property 
taxes.  Allen  v.  Atlanta  Stove  Works,  138  F.  2d  452 
(C.  C.  A.  5th)  ;  Commissioner  y.  S chock,  Gusmer  (& 
Co.,  137  F.  2d  750.  Both  decisions  emphasized  the 
controlling  test  of  accrual  w^e  here  contend  for,  of 
allocating  each  year's  business  to  the  appropriate 
portion  of  the  accrued  tax  so  that  income  is  properly 
reflected.     And  both  courts   expressly   distinguished 
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Supplee.  The  Third  Circuit  said  (p.  753)  that  the 
case  was  concerned  with  what  is  ^'taxes'',  not  with 
when  taxes  accrue  and  held  (p.  754)  that  property 
taxes  are  accruable  '^not  for  the  year  m  which  they 
were  assessed  [and  became  a  lien]  but  for  the  year 
for  which  they  were  assessed.''  And  in  Atlanta  Stove 
the  court  said  that  Supplee  (p.  452)  ''did  not  deal 
at  all  with  the  question  here  involved  [accrual]." 
See  also  Citizens  Hotel  Co.  v.  Commissioner,  127  F. 
2d  229  (C.  C.  A.  5th). 

It  is  true  that  Crown  Zellerbach  Corp.  v.  Commis- 
sioner, supra,  reached  a  contrary  result  but  a  later 
Board  case  involving  the  accrual  of  property  taxes 
distinguished  such  cases  by  saying  that  the  lien  date 
was  not  one  of  universal  applicability,  thereby  limit- 
ing, if  not  actually  repudiating,  Crown  Zellerbach, 
S.  E.  d'  M.  E.  Bernheimer  Co.  v.  Commissioner,  41 
B.  T.  A.  249,  affirmed  per  curiam  on  authority  of 
United  States  v.  Anderson,  supra,  121  F.  2d  454 
(C.  C.  A.  2d). 

Even  if  there  were  more  persuasive  authority  for 
accruing  property  taxes  on  their  lien  date  such  de- 
cisions would  not  be  controlling  here.  The  Supreme 
Court  pointed  out  in  Supplee  that  (p.  399)  — 

it  is  misleading  to  siDcak  of  real  estate  taxes 
as  ''applicable"  to  the  fractional  part  of  a  tax 
period  following  purchase.  *  *  *  They  are 
not  like  rent,  nor  are  they  paid  for  the  privilege 
of  occupying  property  for  any  given  period  of 
time. 
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This  is  to  be  contrasted  with  the  California  franchise 
tax  expressly  imposed  for  the  privilege  of  doing  busi- 
ness year  by  year  and  even  month  by  month.  More- 
over, when  a  lien  attaches  for  realty  taxes  a  liability 
exists  and  the  tax  cannot  be  defeated.  The  Califor- 
nia ^'lien"  is  imposed  as  we  have  seen  before  liability 
arises  and  notwithstanding  that  it  may  never  arise. 
But  the  Circuit  Courts  of  Appeals  for  the  Third 
and  Fifth  Circuits  have  ignored  the  fixed  liability  in 
•favor  of  giving  full  effect  to  relating  the  tax  to  the 
year  for  which  imposed. 

B.  The  time  fixed  in  the  California  Franchise  Act  for  the  accrual  of  the 
tax  and  the  attaching  of  the  lien,  both  as  of  the  last  day  of  the  income 
year,  is  not  controlling  for  Federal  tax  purposes 

We  have  already  emphasized  that  the  state  accrual 
and  lien  date,  as  the  date  for  accruing  the  subject  tax, 
is  inconsistent  with  well  established  rules  of  when  to 
accrue  a  liability  for  federal  tax  purposes  because  on 
the  state  lien  and  accrual  dates  none  of  the  events  have 
occurred  which  determine  liability  for  the  tax  and 
acceptance  of  that  date  does  not  relate  the  tax  to  the 
income  of  the  year  for  which  the  tax  is  imposed. 
Taxpayer  argues  nevertheless  that  even  if  the  lien 
date  does  not  meet  the  federal  test  of  accrual,  the 
state  accrual  date  governs  for  federal  income  tax 
purposes.     (Br.  20-23.) 

This  argument  is  directly  contrary  to  the  settled 
principle  that  federal  revenue  laws  are  to  be  con- 
strued in  the  light  of  their  general  purpose  to  estab- 
lish a  nationwide  scheme  of  taxation  uniform  in  its 
application.    Hence   their  provisions   are  not   to  be 
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taken  as  subject  to  state  control  or  limitation  unless 
the  language  or  necessary  implication  of  the  section 
involved  makes  its  application  dependent  on  state  law. 
Estate  of  Putnam  v.  Commissioner,  324  U.  S.  393; 
Lyeth  v.  Hoej/,  305  U.  S.  188,  193 ;  Burnet  v.  Harmel, 
287  U.  S.  103,  110  y  Palmer  v.  B&rider,  287  U.  S.  551, 
555;  United  States  v.  Pelzer,  312  U.  S.  399,  402. 
Estate  of  Putnam  also  involved  the  question  of  accrual. 
Specifically,  the  question  was  when  did  declared  divi- 
dends accrue  to  a  decedent  under  Section  42  of  the 
Eevenue  Act  of  1938,  c.  289,  52  Stat.  447.  The  Tax 
Court  had  decided  the  question  by  resorting  to  state 
law.  In  rejecting  this  approach,  the  Court  said  (pp. 
395-396) : 

We  think  the  federal  law  controls.  A  federal 
revenue  act  applicable  throughout  the  nation 
fixes  liability  on  the  decedent  taxpayer  luider 
§  42  if  the  dividend  is  *^ accrued.''  The  meaning 
of  that  word  in  this  section  should  be  uniform 
unless  Congress  has  shown  an  intention  to  per- 
mit its  meaning  to  be  varied  by  state  law. 
[Citing  cases.]  Section  42  lays  down  the  test  of 
accrual  for  the  taxation  of  a  decedent's  income 
and  the  definition  of  the  meaning  and  extent  of 
that  test  is  a  federal  responsibility.     *     *     * 

The  Court  in  drawing  a  parallel  between  that  situation 
and  Lyeth  v.  Hoey,  supra,  said  (p.  396)  : 

In  that  case  an  heir  received  a  sum  in  settle- 
ment of  litigation  over  a  will.  Its  taxability  as 
income  under  the  federal  statute  depended  uj)on 
the  meaning  of  the  statutory  exemption  ^^  ac- 
quired    by     inheritance."     The     law     of     the 
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testator's  domicile  held  sums  paid  as  will  com- 
promises were  not  inheritances.  Acting  on  the 
principle  that,  in  the  interest  of  uniformity, 
exemptions  under  federal  statutes  should  be 
determined  by  federal  courts,  we  reached  a 
contrary  federal  rule.  The  same  principle 
leads  to  our  conclusion  in  this  case. 

There  is  nothing  in  Commissioner  v.  Le  Roy,  152 
F.  2d  936  (C.  C.  A.  2d),  relied  on  by  counsel  (Br.  21- 
23)  to  the  contrary.  The  question  there  as  in 
Magruder  v.  Supplee,  supra,  was  whether  the  tax- 
payer-purchaser could  deduct  property  taxes  he  paid 
but  which  were  assessed  prior  to  his  purchase.  The 
court  stated  (p.  937)  ^^what  are  taxes  and  who  is  the 
taxpayer  depends  upon  local  law."  Here,  there  is  no 
question  that  Central  Investment  Corporation  is  the 
taxpayer  and  that  California  franchise  taxes  are 
taxes.  When  those  taxes  should  be  accrued  is  exclu- 
sively a  federal  question. 

George  S.  Colton  Elastic  Web  Co,  v.  United  States, 
supra  (p.  204),  is  closely  in  point.  There  the  Cir- 
cuit Court  of  Appeals  in  determining  when  the  Mas- 
sachusetts excise  tax  measured  both  by  net  income  and 
^^  corporate  excess ''  accrues  refused  to  be  bound  by 
the  decision  of  the  Supreme  Judicial  Court  of  Massa- 
chusetts that  the  tax  was  ^^ single".  Whether  it  was 
or  not  for  the  purpose  of  determining  when  the  tax 
accrued  for  federal  incomes  taxes  was  a  federal 
question. 

In  addition  to  the  cases  cited  under  this  sub- 
heading, all  the  accural  cases  cited  under  sub-heading 
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^^A",  supra,  show  that  the  only  relevance  of  state  law 
is  to  determine  (1)  when  all  the  events  creating 
liability  occur  and  (2)  the  period  for  which  the  tax 
is  imposed.  Giving  full  effect  to  California  law  for 
these  purposes,  the  tax  accrued  in  1944. 

C.  The  scope  of  the  Court's  review  of  this  issue  is  restricted  by  the 

"Dobson"  principle 

We  conclude  our  argument  where  taxpayer  started 
his  (Br.  10-12)  with  a  discussion  of  Dohson  v.  Com- 
missioner,  320  U.  S.  489.  We  have  not  emphasized 
Dohson,  not  because  of  non-applicability  but  because 
this  is  not  a  close  case.  Rather  it  is  one  where  if  the 
Tax  Court  had  reached  any  other  result  reversal 
would  have  been  required  and  in  that  sense  it  is  su- 
perfluous to  apply  a  principle  designed  to  give  the 
Tax  Court  finality  where  there  is  a  possibility  of  two 
reasonable  results.  However,  if  the  Court  should 
think  that  taxpayer's  position  has  some  support,  the 
Dohson  concept  must  prevail  to  defeat  it.  In  this  con- 
nection it  must  also  be  noted  that  taxpayer  is  met 
with  the  firmly  entrenched  doctrine  that  deductions 
are  not  matters  of  right  but  of  legislative  grace  to 
be  strictly  construed.''  This  places  a  further  burden 
in  the  path  of  their  construction.  Moreover,  in  light 
of  the  administrative  discretion  delegated  to  the  Com- 
missioner by  Section  41  of  the  Code  in  this  type  of 
case  as  emphasized,  supra,  the  Commissioner,  not  the 
Tax  Court,  is  entitled  to  finality  barring  abuse  of  dis- 

^^  Interstate  Transit  Lines  v.  Commissioner^  319  U.  S.  590,  593, 
and  cases  cited;  White  v.  United  States^  305  U.  S.  281,  292;  New 
Colonial  Co.  v.  Helverimg^  292  U.  S.  435,  440;  Helvering  v.  Ohio 
Leather  Co.,  317  U.  S.  102, 106. 
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cretion.  Here  then  are  operative  alternative  theories 
of  finalitv  of  the  result  below. 

The  question  here  presented  is  obviously  of  an  ac- 
counting nature  which  the  Supreme  Court  expressly 
placed  within  the  category  of  cases  not  giving  rise 
to  a  clear-cut  question  of  law  in  which  the  decision 
of  the  Tax  Court  is  entitled  to  finality.  Dohson  v. 
Commissioner,  supra,  pp.  501-502 ;  '^  cf .  Seattle  Brew- 
ing &  Malting  Co,  v.  Commissioner  and  Commissioner 
V.  Eanier  Brewing  Co,,  both  decided  by  this  Court 
January  8,  1948,  and  petitions  for  rehearing  in  both 
denied  in  an  opinion  entered  February  18,  1948. 

Dobson  was  decided  on  December  20,  1943.  On 
January  3,  1944,  the  Court  decided  Dixie  Pine  Co,  v. 
Commissioner,  supra.  That  case  involved  the  ques- 
tion we  have  here — namely,  in  what  year  should  a 
state  tax  liability  be  accrued.  A  unanimous  Court 
there  said  (p.  519)  : 

To  this  effect  are  the  decisions  of  the  Board 
of  Tax  Appeals  in  numerous  cases,  and  the  in- 
stant decision  was  in  line  with  earlier  rulings 
as  to  proper  tax  accounting  practice.  Since 
the  Board  applied  the  correct  rule  of  law^,  its 
determination  that  the  item  in  question  was 
not  properly  deducted  on  the  accrual  basis  is 
entitled  to  the  finality  indicated  by  Dobson  v. 
Helvering,  ante,  p.  489.    The  court  below  prop- 

^^  The  Court  there  said : 

"Whatever  latitude  exists  in  resolving  questions  such  as  those 
of  proper  accounting,  *  *  *  exists  in  the  Tax  Court  and  not 
in  the  regular  courts ;  when  the  court  cannot  separate  the  elements 
of  a  decision  so  as  to  identify  a  clear-cut  mistake  of  law,  the  deci- 
sion of  the  Tax  Court  must  stand." 
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erly      refused      to      disturb      the      Board's 
determination. 

Security  Mills  Co.  v.  Commissioner,  supra,  was  de- 
cided in  the  next  month,  on  February  28,  1944.  As 
we  have  pointed  out,  supra,  that  case  involved  the  pre- 
cise question  as  Biocic  Pijic,  ci-cepi  that  tlie  taxpayer 
in  effect,  conceding  that  the  contested  tax  had  not 
accrued  in  the  year  deducted,  urged  the  applicability 
of  Section  43  to  circumvent  the  accrual  principles. 
The  Tax  Court  applied  Section  43  and  this  determina- 
tion the  Court  characterized  thus  (p.  286) — ^^as  mat- 
ter of  law,  the  Board  misconstrued  the  extent  of  the 
power  conferred  by  the  Revenue  Act."  The  question, 
the  Court  emphasized  (p.  286)  '4s  not  whether  the 
Board,  within  its  discretion,  made  a  determination  of 
fact."  But  Section  43  was  not  relied  on  by  the  Tax 
Court  here  in  derrogation  of  accrual  principles.  Tax- 
payer's reliance  on  Security  Mills  is  then  obviously 
misplaced  and  moreover  attributes  to  the  Supreme 
Court  a  repudiation  sub  siliento  of  a  unanimous  opin- 
ion rendered  only  eight  weeks  before. 

CONCLUSION 

The  Tax  Court  was  correct.    It  should  be  affirmed. 
Resjjectfully  submitted. 

Therox    Lamar    Caudle^ 
Assistant  Attorney  General. 
Sewall  Key, 
A.  F.  Prescott, 
Irving  I.  Axelrad, 
Special  Assistants  to  the  Attorney  General, 
March  1948. 


APPENDIX 

Internal  Revenue  Code: 

Sec.  23.  Deductiois^s  from  gross  income. 
In  computing  net  income  there  shall  be  al- 
lowed as  deductions: 

^  "^  ^  ^  ^ 

(c)  [as  amended  by  Section  202  (a)  of  the 
Revenue  Act  of  1941,  c.  412,  55  Stat.  687] 
Taxes  Generally. — 

(1)  Allowance   in   General. — Taxes   paid   or 

accrued  within  the  taxable  year, 

***** 

(26  U.  S.  C.  1940  ed.,  Sec.  23.) 

Part  IV^Accounting  Periods  and  MetJiods  of 

Accounting 

Sec.  41.  General  rule. 

The  net  income  shall  be  computed  upon  the 
basis  of  the  taxpayer's  annual  accounting  period 
(fiscal  year  or  calendar  year,  as  the  case  may 
be)  in  accordance  with  the  method  of  account- 
ing regularly  employed  in  keeping  the  books 
of  such  taxpayer;  but  if  no  such  method  of 
accounting  has  been  so  employed,  or  if  the 
method  employed  does  not  clearly  reflect  the 
income,  the  computation  shall  be  made  in  ac- 
cordance with  such  method  as  in  the  opinion  of 
the  Commissioner  does  clearly  reflect  the  in- 
come. If  the  taxpayer's  annual  accounting 
period  is  other  than  a  fiscal  year  as  defined  in 
section  48  or  if  the  taxpayer  has  no  annual 
accounting  period  or  does  not  keep  books,  the 
net  income  shall  be  computed  on  the  basis  of  the 
calendar  year. 
(26  U.  S.  C.  1940  ed..  Sec.  41.) 

(37) 
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Sec,  43.  Pekiod  for  avhich  deductioxs  axd 
credits  takex. 

The  deductions  and  credits  (other  tlian  tlie 
corporation  dividends  paid  credit  provided  in 
section  27)  ]jrovided  for  in  this  chaj)ter  shall 
be  taken  for  the  taxable  year  in  which  ^^paid 
or  accrued '^  or  ^^paid  or  incurred,"  dependent 
upon  the  method  of  accounting  upon  the  basis 
of  which  the  net  income  is  computed,  unless  in 
order  to  clearly  reflect  the  income  the  deduc- 
tions or  credits  should  be  taken  as  of  a  different 
period.     *     *     * 

(26  U.  S.  C.  1940  ed.,  Sec.  43.) 
Sec.  48.  Defixitions. 
When  used  in  this  chapter — 

*  *  4t  *  * 

(c)  "Paid  or  Incurred/'  ''Paid  or  Ac- 
crued'\ — The  terms  ^^paid  or  incurred''  and 
^^paid  or  accrued"  shall  be  construed  according 
to  the  method  of  accounting  upon  the  basis  of 
which  the  net  income  is  computed  under  this 
Part. 

*  *  *  ■»  * 

(26  U.  S.  C.  1940  ed.,  Sec.  48.) 

California  Bank  and  Corporation  Franchise  Tax  Act 
(3  Deering,  California  General  Laws,  1945  Pocket 
Supp.,  Act  8488)  : 

§  4.  Corporations  subject  to  tax:  Tax  meas- 
urement   and    computation:     Offsets:    Exempt 

corporations, 

***** 

(3)  [Other  corporations  doing  business  in 
State:  Measurement  and  computation   of  tax: 

Minimum.'] — With  the  exce])tion  of  financial 
corporations,  every  corporation  doing  business 
within  tlio  limits  of  this  State  and  not  expressly 
exempted  from  taxation  by  the  provisions  of 
the  Constitution  of  this  State  or  by  this  act, 
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shall  annually  pay  to  the  State,  for  the  privilege 
of  exercising  its  corporate  franchises  within  this 
State,  a  tax  according  to  or  measured  by  its  net 
income,  to  be  computed,  in  the  manner  herein- 
after provided,  at  the  rate  of  4  per  centum  upon 
the  basis  of  its  net  income  for  the  next  preced- 
ing fiscal  or  calendar  year.  In  any  event,  each 
such  corporation  shall  pay  annually  to  the 
State,  for  the  said  privilege,  a  minimum  tax  of 
twenty-five  dollars  ($25). 

***** 

(5)  [Corporations  not  otherwise  taxed: 
Amount  of  tax.] — Every  corporation  not  other- 
wise taxed  in  pursuance  of  this  section  and  not 
expressly  exempted  by  the  provisions  of  this  act 
or  the  Constitution  of  this  State  shall  pay 
annually  to  the  State  a  tax  of  twenty-five 
dollars  ($25). 

***** 

(7)  [Whe7i  taxes  accrue.] — Taxes  under  this 
section  and  under  Sections  1  and  2  of  this  act 
shall  accrue  on  the  last  day  of  the  ^  income 
year,"  as  defined  in  Section  11  hereof. 

***** 

§  11.  Definitions. — (a)  The  term  ^Hncome 
year/'  as  herein  used,  means  the  calendar  year, 
or  the  fiscal  year  ending  during  such  calendar 
year,  upon  the  basis  of  which  the  net  income  is 
computed  herein.  ^^ Income  year"  means,  in 
the  case  of  a  return  made  for  a  fractional  part 
of  a  year,  the  period  for  which  such  return  is 
made. 

(b)  The  term  ^Haxdble  year/'  as  herein  used, 
means  the  calendar  year,  or  the  fiscal  year  end- 
ing during  such  calendar  year,  for  which  the  tax 
is  payable.  A  ^ taxable  year"  may  constitute 
a  period  of  12  months  or  of  less  duration. 
***** 

(d)  The  terms  ^^paid  or  incurred''  and  ^^ paid 
or  accrued"  shall  be  construed  according  to  the 
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method  of  accounting  upon  the  basis  of  which 
the  net  income  is  computed  hereimder. 

*  ¥r  *  ^  * 

§  13.  Returns:  Prepayment  of  taxes,  etc. 

(a)  [Returns.] — Every  bank  and  corpora- 
tion subject  to  the  tax  imposed  ])y  this  act  shall, 
within  two  months  and  15  days  after  the  close 
of  its  income  year,  transmit  to  the  commissioner 
a  return  in  a  form  prescril)ed  by  him,  specify- 
ing, for  the  income  year,  all  such  facts  as  he 
may  rule,  or  otherwise,  require  in  order  to 
carry  out  the  provisions  of  this  act.     ^     *     * 

*  -x-  *  ■)«•  * 

(b)  [Prepayment  of  minimum  taxes,] — A 
corporation  which  incorporates  or  organizes 
under  the  laws  of  this  State  or  qualifies  to  do 
business  in  this  State,  after  the  effective  date 
of  this  act,  shall  thereupon  prepay  the  minimum 
tax  hereunder,  w^hich  prepayment  must  be  made 
before  the  corporation  files  with  the  Secretary 
of  State  its  articles  of  incorporation  or  duly 
certified  copy  thereof  as  the  case  may  be. 

*  •»  -X-  *  ■}«• 

(k)  [Dissolved  or  withdrawn  hanks  or  cor- 
porations.]—  (1)  Any  bank  or  corporation 
which  is  dissolved  and  any  foreign  corporation 
which  withdraws  from  the  State  during  any 
taxable  year  shall  ])ay  a  tax  hereunder  only 
for  the  months  of  such  taxable  year  which  pre- 
cede the  effective  date  of  such  dissolution  or 
withdrawal,  according  to  or  measured  by  (A) 
the  net  income  of  the  preceding  income  year  or 
(B)  a  percentage  of  such  net  income  deter- 
mined by  ascertaining  the  ratio  which  the 
months  of  the  taxable  year,  preceding  the  ef- 
fective date  of  dissolution  or  withdrawal,  bears 
to  the  months  of  such  income  year,  whichever  is 
the  lesser  amount;  *  *  ^  In  any  event, 
each  such  corporation  shall  i)ay  a  tax  not  sub- 
ject to   offset   for  such  period  in  an  amount 


41 

equal  to  the  minimum  tax  provided  for  in  Sec- 
tion 4  of  this  act. 

***** 

§  23.  Time  for  payment  of  taxes:  Extension 
of  time:  Payment  to  commissioner :  Deposit  of 
moneys  received.     *     *     * 

***** 

In  the  case  of  corporations  of  the  classes  re- 
ferred to  in  Subdivision  (3)  of  Section  4  of 
this  act,  one-half  the  amount  of  tax  disclosed  by 
the  return  shall  be  due  and  payable  as  a  first  in- 
stallment of  the  tax  on  such  corporations  on  or 
before  the  fifteenth  day  of  the  third  month 
following  the  close  of  the  income  year,  as  de- 
fined in  Section  11  hereof.  The  l)alance  of  the 
tax  shall  be  due  and  payable  as  a  second  in- 
stallment on  or  before  the  fifteenth  day  of  the 
ninth  month  follov^ing  the  close  of  the  income 
year.  A  tax  imposed  by  this  act  or  any  in- 
stallment thereof  may  be  paid  at  the  election  of 
the  taxpayer,  prior  to  the  date  prescribed  for 
its  payment. 

***** 

§  29.  Tax  lien:  Certificate  of  satisfaction, 
[Taxes  constitute  lien:  Effect,  etc] — The 
taxes  imposed  by  this  act  and  disclosed  on  the 
return  shall  constitute  a  lien  upon  the  real  prop- 
erty of  the  taxpayer,  which  lien  shall  have  the 
same  force,  effect  and  priority  as  a  judgment 
lien  and  shall  attach  on  the  last  day  of  the 
^ income  year,"  ^  *  ^.  The  taxes  imposed 
by  this  act  and  determined  pursuant  to  Sections 
16,  25  or  28  shall  constitute  a  lien  upon  all  real 
property  of  the  taxpayer  located  in  any  county 
in  which  there  is  filed  for  record  in  the  office  of 
the  county  recorder  a  certificate  executed  by  the 
commissioner  stating  that  payment  of  a  tax 
determined  under  the  provisions  of  Sections  16, 
25  or  28  of  this  act  has  been  demanded  and 
has  not  been  paid  and  specifying  the  amount 
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thereof  and  the  name  of  the  taxpayer,  and  such 
lien  shall  attach  at  the  time  the  certificate  is  re- 
corded and  shall  have  the  same  force,  effect  and 
priority  as  a  judgment  lien.  The  lien  pro- 
vided for  in  this  section  shall  remain  until  the 
taxes  are  paid  or  the  property  subject  to  the 
lien  is  sold  for  the  payment  thereof,  or  until  the 
lien  is  released  or  othei^vise  extinguished. 


Treasury  Regulations  111,  promulgated  under  the 
Internal  Revenue  Code: 

Sec.  29.23  (c)-l.  (a)  In  general— Subject  to 
the  exceptions  stated  in  this  section  and  sec- 
tions 29.23  (c)-2  and  29.23  (c)-3,  taxes  im- 
posed by  the  United  States,  any  State  or  Ter- 
ritory, or  political  subdivision  of  either,  pos- 
sessions of  the  United  States,  or  foreign  coun- 
tries, are  deductible  from  gross  income  for  the 
year  in  which  paid  or  accrued  (see  section 
43).     ^     ^     ^ 

Sec.  29.41-1.  Computation  of  net  income. — 
*  *  ^  The  time  as  of  which  any  item  of 
gross  income  or  any  deduction  is  to  be  ac- 
counted for  nnist  be  determined  in  the  light  of 
the  fundamental  rule  that  the  computation  shall 
be  made  in  such  a  manner  as  clearly  reflects  the 
taxpayer's  income.  If  the  method  of  account- 
ing regularly  employed  by  him  in  keeping  his 
books  clearly  reflects  his  income,  it  is  to  be  fol- 
lowed with  respect  to  the  time  as  of  which 
items  of  gross  income  and  deductions  are  to  be 
accounted  for.  (See  sections  29.42-1  to 
29.42-3,  inclusive.)  If  the  taxpayer  does  not 
regularly  em])l()y  a  method  of  accounting  which 
clearly  reflects  his  income,  the  computation 
shall  be  made  in  such  manner  as  in  the  opinion 
of  the  Commissioner  clearly  reflects  it. 

Sec.  29.41-2.  Base,^  of  computation  and 
cJianges  in  accounting  methods. — Approved 
standard  methods  of  accounting  will  ordinarily 
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be  regarded  as  clearly  reflecting  income.  A 
method  of  accounting  will  not,  however,  be  re- 
garded as  clearly  reflecting  income  unless  all 
items  of  gross  income  and  all  deductions  are 
treated  with  reasonable  consistency.  See  sec- 
tion 48  for  definitions  of  ^^paid  or  accrued"  and 
^^paid  or  incurred.'^  All  items  of  gross  in- 
come shall  be  included  in  the  gross  income  for 
the  taxable  year  in  which  they  are  received  by 
the  taxpayer,  and  deductions  taken  accordingly, 
unless  in  order  clearly  to  reflect  income  such 
amounts  are  to  be  properly  accounted  for  as  of 
a  different  period.     ^     *     * 

Sec.  29.41-3.  Methods  of  accotintmg. — It  is. 
recognized  that  no  uniform  method  of  account- 
ing can  be  prescribed  for  all  taxpayers,  and  the 
law  contemplates  that  each  taxpayer  shall 
adopt  such  forms  and  systems  of  accounting  as 
are  in  his  judgment  best  suited  to  his  pur- 
pose.    *     ^     * 

Sec.  29.43-1.  ^^Paid  or  incurred'^  and  ''paid 
or  accrued.'^ — (a)  The  terms  ^^paid  or  in- 
curred" and  ^^paid  or  accrued"  will  be  con- 
strued according  to  the  method  of  accoimting 
upon  the  basis  of  which  the  net  income  is  com- 
puted by  the  taxpayer.  (See  section  48  (c).) 
The  deductions  and  credits  provided  for  in 
chapter  1  (other  than  the  dividends  paid  credit 
provided  in  section  27)  must  be  taken  for  the 
taxable  year  in  which  '^paid  or  accrued"  or 
^^paid  or  incurred,"  unless  in  order  clearly  to 
reflect  the  income  such  deductions  or  credits 
should  be  taken  as  of  a  different  period.     ^     *     * 

Sec.  29.43-2.  When  charges  deductible, — 
Each  year's  return,  so  far  as  practicable,  both 
as  to  gross  income  and  deductions  therefrom, 
should  be  complete  in  itself,  and  taxpayers  are 
expected  to  make  every  reasonable  effort  to  as- 
certain the  facts  necessary  to  make  a  correct 
return.     The  expenses,  liabilities,  or  deficit  of 
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one  year  cannot  be  used  to  reduce  the  income  of 
a  subsequent  year.  A  taxpayer  has  the  right 
to  deduct  all  authorized  allowances,  and  it  fol- 
lows that  if  he  does  not  within  any  year  deduct 
certain  of  his  expenses,  losses,  interest,  taxes, 
or  other  charges,  he  cannot  deduct  them  from 
the  income  of  the  next  or  any  succeeding 
year.     *     *     * 
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IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Central  Investment  Corporation, 

Appellant, 

vs. 

Commissioner  of  Internal  Revenue, 

Appellee. 


BRIEF  AMICUS  CURIAE. 


This  brief  is  submitted  in  support  of  the  proposition 
that  the  date  fixed  by  the  California  Bank  and  Cor- 
poration Franchise  Tax  Act  as  the  date  of  accrual  of 
the  franchise  tax  imposed  thereunder  (which  date  is 
also  fixed  by  said  statute  as  the  date  when  a  lien  for 
the  tax  attaches),  is  the  date  of  accrual  of  the  tax  for 
federal  income  tax  purposes,  and  the  tax  is  deductible 
in  the  year  in  which  that  date  of  accrual  falls  where 
the  taxpayer  keeps  its  books  and  files  its  tax  return 
on  an  accrual  basis  of  accounting ;  and  the  Tax  Court 
erred  as  a  matter  of  law  in  the  above  entitled  case  in 
refusing  to  accept  that  date  as  the  accrual  date  and 
in  fixing  a  different  and  arbitrary  date  as  the  accrual 
date. 


Section  4(7)  of  the  California  Bank  and  Corpora- 
tion Franchise  Tax  Act  fixes  the  date  of  accrual  of 
the  tax  imposed  thereunder  as  the  last  day  of  the 
'income  year''  (which  is  the  year  on  the  basis  of  the 
income  of  which  the  tax  is  computed)  ;  and  Sec.  29  of 
said  act  pro\ddes  that  a  lien  for  the  tax  imposed  by 
the  act  disclosed  on  the  return,  shall  attach  on  the  last 
day  of  the  income  year  upon  the  real  property  of  the 
taxpayer. 

In  this  case  the  Tax  Court  decided,  and  we  believe 
the  decision  to  be  in  error,  that  the  California  fran- 
chise tax  computed  on  the  income  of  the  taxpayer  for 
the  year  1943  and  imposed  on  the  franchise  for  the 
privilege  of  doing  business  in  1944  accrued  on  Janu- 
ary 1,  1944,  and  was  an  accrued  expense  for  federal 
tax  purposes  in  1944  and  was  deductible  in  that  year 
rather  than  in  1943,  even  though  under  the  California 
Franchise  Tax  Act  the  accrual  date  and  the  lien  date 
is  fixed  as  December  31,  1943.  The  Tax  Court  de- 
scribed the  franchise  tax  as  follows : 

*^The  franchise  tax  is  imposed  for  the  priAilege 
of  doing  business  during  the  'taxable  year.'  It  is 
true  that  such  tax  is  measured  by  the  preceding 
year's  income,  but  it  is  not  an  income  tax  on  such 
income,  but  rather  an  excise  tax  for  the  privilege 
of  doing  business  in  the  'taxable  year'  subsequent 
to  the  'income  year.'  That  the  tax  is  essentially 
a  tax  on  the  privilege  of  doing  business  in  the 
'taxable  year'  is  clear  from  the  terms  of  the  act 
and  further  from  the  fact  that  withdrawal  or 
dissolution  relievi^s  the  taxpayer  from  taxation  for 
the  period  of  the  'taxable  year'  during  which  the 
franchise  privilege  is  not  exercised." 


The  determination  of  the  year  in  which  an  ^^  accrued 
expense"  is  deductible  is  not  something  which  can  be 
accomplished  by  mere  application  of  a  definite  rule  or 
formula.  There  is  no  such  rule  or  formula.  It  is  a 
matter  of  sound  judgment,  and  yet  it  is  fundamentally 
a  question  of  law  as  evidenced  by  the  many  cases  con- 
sidered by  the  Courts  involving  that  question.  In  this 
case  there  is  not  only  the  question  of — when  does  the 
Franchise  Tax  accrue  ?  but  also  the  question — can  the 
Courts  substitute  a  different  time  of  accrual  for  this 
tax  than  the  date  specifically  fixed  in  the  taxing  act 
as  the  date  of  accrual  and  the  date  when  the  lien  for 
the  tax  attaches?  This  unquestionably  raises  a  ques- 
tion of  law. 

Generally,  it  might  be  said  that  an  expense  accrues 
ratably  over  the  period  to  which  it  applies.  For  ex- 
ample, if  a  fire  insurance  policy  is  written  for  a  three 
year  period  it  might  be  proper  to  ^^ accrue"  the  ex- 
pense of  the  policy  over  the  three  year  period;  or  in 
the  case  of  interest  on  a  loan  it  might  be  proper  to 
^^ accrue"  the  interest  daily  though  it  may  be  payable 
but  once  a  year.  The  theory  behind  such  ^^ accrual"  is 
that  a  spread  of  the  expense  in  such  a  manner  is  neces- 
sary to  reflect  the  proper  income  for  the  respective 
accounting  periods  affected  by  the  expense. 

But  there  are  cases  where  the  expense  is  not  de- 
terminable until  a  certain  date  when  the  events  occur 
which  fix  the  amount  and  the  liability  for  the  tax.  In 
such  case  the  ''accrual"  of  that  expense  occurs  on  that 
date  and  the  expense  is  atttributable  to  the  year  in 
which  that  date  falls.    For  example,  it  has  been  held 


that  a  munitions  tax  payable  upon  income  from  sale 
of  munitions  in  a  taxa])le  year  accrues  at  the  end  of 
the  year  even  though  the  tax  was  not  assessable  or  pay- 
able until  the  following  year  {IT.  S.  v.  Ayiderson 
(1926),  269  U.S.  422,  in  which  the  Court  recognizes 
^'In  a  technical  legal  sense  it  may  be  argued  that  a 
tax  does  not  accrue  until  it  has  been  assessed  and 
becomes  due;  but  it  is  also  true  that  in  advance  of  the 
assessment  of  the  tax,  all  the  events  may  occur  which 
fix  the  amount  of  the  tax  and  determine  the  liability 
of  the  taxpayer  to  pay  it.") 

Although  this  might  indicate  the  i)ossibility  of  a 
year-end  date  as  an  accrual  date  of  any  expense  com- 
putable on  that  year's  operations,  the  authorities  do 
not  support  any  such  general  rule.  For  example,  the 
federal  capital  stock  tax  was  an  excise  tax  for  the 
pri\dlege  of  doing  business  in  a  fiscal  year  July  1  to 
June  e30,  and  that  tax  was  held  to  accrue  at  the 
beginning  of  the  X)eriod  even  though  not  computable 
or  payable  until  after  the  end  of  the  period.  (GCM 
13681  CB  XIV-1  p.  58;  Bridd  International  Corp,,  45 
BTA  737  at  753,  in  which  the  Board  indicated  however 
that  if  a  different  accounting  method  of  accruing  this 
tax  were  used  by  the  taxpayer  it  might  be  acceptable.) 
It  is  possible  too  that  only  the  amount  estimated  as 
the  ultimate  tax  is  the  proper  accrual  at  the  beginning 
of  the  period  and  any  difference  between  the  estimated 
and  actual  tax  is  accrual )le  at  the  end  of  the  period. 
{U,  S,  V.  Detroit  Moulding  Corp.  (D.C.  Mich.  1944), 
56  F.  Supp.  754,  32  AFTR  1374.) 

In  these  cases  and  other  similar  cases  the  statute 
imposing  the  tax  was  silent  as  to  the  date  of  accrual 


of  the  tax,  so  it  was  necessary  to  reach  out  for  any 
logical  theory  on  which  to  make  a  determination  of  the 
accrual  date,  with  the  result  that  there  is  no  estab- 
lished rule  or  principle  which  can  be  applied  to  every 
case,  and  rules  were  devised  and  applied  dependent 
solely  upon  the  judgment  of  the  reviewing  Court  as 
to  what  might  be  logical  and  fair  in  the  particular 
situation.  It  might  well  be  said  that  there  is  no  estab- 
lished authority  which  would  bind  this  Court  to  any 
particular  conclusion,  especially  so  since  this  is  the 
first  time  the  question  of  the  time  of  accrual  of  the 
California  franchise  tax  under  the  Franchise  Tax 
Act  as  amended  in  1943  has  come  before  an  Appellate 
Court.  The  income  tax  statute  (Sec.  23(c)  Internal 
Revenue  Code)  provides  only  that  there  shall  be  al- 
lowed as  a  deduction  *^  Taxes  paid  or  acciaied  within 
the  taxable  year''.  We  respectfully  submit  that  it 
appears  logical  and  fair  and  therefore  lawful,  that  if 
the  legislature  when  enacting  a  tax  statute  expressly 
provides  for  the  date  of  accrual  of  the  tax,  that  date 
should  be  accepted  and  there  should  be  no  occasion  for 
groping  around  for  some  theoretical  basis  for  fixing 
a  different  date  as  the  accrual  date. 

The  Courts  and  the  Commissioner  of  Internal  Reve- 
nue have  considered  cases  involving  the  accrual  date 
of  taxes  where  the  accrual  date  or  the  lien  date  has 
been  fixed  by  statute.  One  of  the  earliest  of  those 
cases  was  the  case  of  California  Sanitary  Co,  Ltd, 
(1935),  32  BTA  122,  involving  the  accrual  date  of 
California  real  property  taxes.  In  that  case  it  was 
held  that  C^alifornia  real  estate  taxes  accrue  on  the 
first  Monday  in  March,  which  is  the  day  on  which  the 
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lien  for  the  taxes  attached,  regardless  of  the  fact  that 
the  tax  is  iraj:>osed  for  the  period  July  1  following  the 
lien  date  to  July  1  of  the  next  year  and  regardless 
of  the  fact  too  that  the  tax  is  not  payable  until  the 
November  following  the  lien  date.  In  the  Central 
Investment  Corporation  case  before  this  Court  the 
Tax  Court  says  that  the  California  Sanitary  case  is 
distinguishable  because  it  involved  property  taxes, 
the  ])ersonal  lialnlity  for  which  arises  by  virtue  of 
ownership  at  a  specified  time  and  because  the  case  is 
authority  only  for  the  proposition  that  a  transfer  of 
the  property  subsequent  to  the  existence  of  a  personal 
liability  for  the  taxes  thereon  has  no  effect  on  such 
liability. 

The  effect  of  the  California  Sanitary  case  goes  fur- 
ther than  indicated  by  the  Tax  Court.  It  is  true  that 
in  that  case  an  ow^ner  of  property  on  the  first  Monday 
of  March  in  the  tax  year  transferred  the  property  the 
following  June  and  the  transferee  endeavored  to  de- 
duct the  real  estate  taxes  paid  by  it  on  that  property 
later  in  the  year,  contending  that  the  tax  should  be 
held  to  accrue  over  the  tax  year  July  1  to  July  1  for 
which  it  was  im])osed.  The  Tax  Court  held,  however, 
that  the  tax  accrued  when  it  became  a  lien  and  that 
that  date  must  be  held  to  be  the  date  fixed  by  statute. 
Under  that  holding  the  owner  of  the  property  on  the 
first  Mondav  in  March  is  entitled  to  take  the  deduction 
for  the  full  amount  of  the  taxes  w^hich  became  a  lien 
on  that  date  if  he  keej)s  his  books  on  an  accrual  basis. 
In  Croivn  Zellerbach  Corp,  (1941),  43  B^PA  541,  a])- 
peal  dismissed  by  Stip.  CCA-9-1942,  the  Board  in 
sustaining  the  Commissioner  stated : 


*^The  respondent  takes  the  lien  date  of  each  state 
— March  1,  1937,  in  Oregon  and  Washington,  and 
the  first  Monday  in  March,  1937,  in  California — 
and,  treating  the  taxes  as  accrued  on  that  date, 
requires  the  deduction  in  petitioner's  -fiscal  year 
ended  April  30,  1937,  of  the  year's  taxes  which 
accrued  on  those  lien  dates  in  the  respective 
states''  (Italics  ours). 

See  also  Magruder  v.  Supplee  (1942),  316  U.S.  894,  a 
case  somewhat  similar  to  the  California  Sanitary 
case,  and  the  comment  thereon  in  1948  Prentice  Hall 
Federal  Tax  Service,  Vol.  2,  par.  13123(c)  as  to  its 
application  in  determining  the  deductibility  of  the 
tax. 

In  this  case  the  Tax  Court  justifies  its  action  in 
ignoring  the  accrual  date  fixed  by  statute  with  the  fol- 
lowing explanation: 

u^  *  *  on  the  last  day  of  the  income  year'  we  are 
unable  to  see  how  any  liability  can  arise  for  a  tax 
imposed  on  the  privilege  of  doing  business  for  a 
year  not  yet  commenced.  It  is  true  that  on  the 
last  day  of  the  income  year'  the  facts  are  avail- 
able which  may  constitute  one  of  the  basic  ele- 
ments of  the  prospective  tax  computation  and  it 
may  also  be  that  then  it  may  seem  almost  in- 
evitable that  some  liability  will  arise  by  virtue  of 
the  next  day  being  the  first  day  of  the  taxable 
year.'  But  however  inevitable  its  prospective  ex- 
istence may  seem  on  the  last  day  of  the  income 
year,'  the  tax  being  for  the  privilege  of  doing 
business  in  the  taxable  year,  the  liability  there- 
for arises  only  with  and  from  the  exercise  of  such 
privilege.    If  no  business  operations  were  carried 
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on  in  the  taxa))le  year  the  tax  would  not  be  im- 
posed." 

Apart  from  the  Tax  C'ourt's  difficulty  about  the 
fixing  of  "^lialnlity"  which  is  easily  answered  as  will 
hereinafter  l)e  demonstrated,  the  Tax  Court  applies 
a  rather  extreme  test  in  concluding  that  the  taxpayer 
might  go  out  of  business  before  January  1,  1944,  so 
might  not  be  su])ject  to  tax,  and  for  that  reason  the 
tax  cannot  ])e  held  to  be  accrued  until  at  least  the 
first  day  of  the  new  year  had  passed  and  the  taxpayer 
had  done  business  on  that  day.  This  was  the  theory 
advanced  by  the  Commissioner  in  I.  T.  3446,  CB  1944, 
page  104,  the  'Commissioner  contending  that  the  tax 
accrues  on  January  1  of  the  ^ taxable"  year.  The  Tax 
Court  makes  no  mention  of  what  the  situation  might 
be  if  the  corporation  did  no  business  after  January  1. 
It  would  be  just  as  much  entitled  to  a  refund  or  abate- 
ment of  the  franchise  tax  if  it  dissolved  and  went  out 
of  business  on  January  2  as  it  would  if  it  went  out 
of  business  on  midinght  of  December  31,  or  on  Jan- 
uary 1.  Certainly  the  ecpities  or  the  force  of  the 
argument  is  no  stronger  in  favor  of  January  1 
of  the  taxable  year  as  an  accrual  date  than  the  argu- 
ment in  favor  of  December  31  of  the  income  year 
as  an  accrual  date.  In  fact,  the  argument  is  not  even 
as  strong  because  there  is  always  the  fact  that  the 
California  Legislature  definitely  fixed  December  31 
as  the  accrual  date  to  su])port  the  contention  that  that 
is  the  proj)er  accrual  date. 

We  think  the  'I'ax  (.'ourt  might  have  used  a  better 
test,  the  test  of  what  would  generally  occur  in  the 
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normal  course  of  events.  In  the  normal  course  of 
events  the  corporation  will  continue  in  business  over 
the  term  of  its  charter  and  it  would  seem  more  prac- 
tical to  presume  that  it  will  exercise  its  privilege  of 
doing  business  in  the  taxable  year,  than  to  presume 
that  it  will  not  until  it  actually  performs  some  action 
on  the  first  day  of  the  taxable  year.  The  Commis- 
sioner himself  recognizes  this  '^normal  course  of 
events  tesV\  In  GCM  15305  CB  XIV-2  p.  80  he  con- 
sidered the  time  of  accrual  of  a  New  Jersey  real 
property  tax  for  1928  assessed  against  the  owner  of 
the  property  as  of  October  1,  1927  under  the  taxing 
statute.  The  Commissioner  held  that  the  tax  accrued 
on  October  1,  1927  the  assessment  date,  and  in  answer 
to  the  contention  that  the  owner  on  October  1  may  not 
be  the  person  who  pays  the  tax  when  it  is  levied  at  a 
later  date,  stated: 

"In  the  normal  course  of  events  the  oAvner  of  real 
property  in  New  Jersey  on  October  1  of  any 
given  year  will  pay  the  taxes  levied  as  of  that 
date.  This  is  sufficient  for  the  purpose  of  accrual. 
The  Bureau's  position  that  liability  for  real  prop- 
erty taxes  is  incurred  by  reason  of  ownership  of 
the  property  on  the  day  as  of  which  the  assess- 
ment is  made  has  been  sustained  by  the  Board  of 
Appeals  in  its  recent  decisions  on  the  subject. 
(See  Texas  Coca  Cola  Bottling  Co.  v.  Com,  30 
BTA  736  and  California  Sanitary  Co,  Ltd,  v.  Com, 
32BTA122.)"    (Italics  ours.) 

The  Commissioner,  and  to  some  extent  the  Courts, 
have  not  had  too  much  difficulty  in  fixing  the  assess- 
ment or  lien  dates  prescribed  by  the  taxing  act,  as  the 
date  of  accrual  of  property  taxes  for  purposes  of  de- 
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termining  its  time  of  deductibility  for  federal  income 
tax  purposes.  (GKJM  15305  supra,  GCM  21373  CB 
1939-2  p.  82;  Crown  ZeUerhacJi  Corp.,  sui)ra ;  Godfrey 
L.  Cabot,  1939,  40  BTA  366).  The  franchise  tax  is  an 
excise  tax  in  tlie  nature  of  a  property  tax  since  it  is 
a  tax  on  the  franchise.  (The  Pacific  Co.  Ltd.  v.  John- 
son, 1932,  285  U.S.  480  affg.  212  Col.  148.) 

The  answer  to  the  Tax  Court's  argument  tliat  ^Sve 
are  unable  to  see  how  any  liability  can  arise  for  a  tax 
imposed  on  the  privilege  of  doing  business  for  a  year 
not  yet  commenced"  is  obvious.  The  Tax  Court  might 
also  have  said — we  are  una])lo  to  see  hotv  a  lien  can 
attach  for  a  tax  imposed  on  the  privilege  of  doing 
business  for  a  year  not  yet  commenced.  The  same  an- 
swer applies  to  both,  and  that  is  that  the  California 
Franchise  Tax  Act  fixes  the  date  of  accrual  of  liability 
and  lien,  so  that  the  accrual  and  lien  date  for  fran- 
chise tax  leased  on  1943  income  upon  the  franchise  or 
for  the  privilege  of  doing  business  for  the  year  1944 
is  fixed  by  the  Act  as  December  31,  1943. 

If  the  corporation  dissolves  or  withdraws  before 
January  1,  1944  it  is  relieved  from  payment  of  any 
accrued  tax.  (Sec.  13 (k)  of  the  Franchise  Tax  Act.) 
As  between  the  State  of  California  and  the  taxpayer 
there  can  be  no  ((uestion  that  December  31,  1943  is 
the  accrual  and  lien  date  as  fixed  l3v  the  Franchise 
Tax  Act.  'Just  because  the  Tax  Court  was  '^unable  to 
see  how"  the  tax  could  accrue  before  January  1,  does 
not  justify  the  Tax  (^ourt  in  substituting  its  judgment 
as  to  what  the  accrual  date  ought  to  be,  for  that  of  the 
California  Legislature  which  sx)ecifically  fixed  the  ac- 
crual date. 
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The  Tax  Court  advances  the  theoretical  argument 
that  the  tax  is  an  expense  attributable  to  1944  and 
that  it  must  be  deducted  in  the  year  to  properly  reflect 
income.  As  a  practical  matter,  this  argument  is  en- 
tirely without  foundation.  To  properly  reflect  income 
the  tax  should  be  allowed  as  a  deduction  in  the  year 
upon  the  income  of  which  it  is  computed.  This  was 
probably  the  very  thing  which  induced  the  California 
Legislature  to  amend  the  Fraiichise  Tax  Act  in  1943 
so  that  taxpayers  would  get  a  deduction  in  the  income 
year,  for  the  franchise  tax  computed  upon  that  in- 
come, and  thus  be  certain  of  a  tax  benefit  from  the 
deduction.^  Under  the  Act  before  its  amendment  the 
accrual  date  was  fixed  as  the  first  day  of  the  ^^  taxable 
year"  so  the  tax  on  the  income  of  the  ^ income  year" 
was  deductible  in  the  following  ^ taxable  year"  and 
the  possibility  of  a  federal  tax  benefit  from  the  deduc- 
tion was  dependent  upon  whether  the  taxpayer  would 
have  adequate  income  in  the  following  taxable  year. 
In  this  case  the  Tax  Court  ruled  that  the  accrued  date 
of  the  tax  is  the  same  after  the  amendment  as  before, 
and  disregards  the  specific  change  of  the  accrual  date 
effected  by  the  amendment. 

We  respectfully  submit  that  in  this  case  the  time  of 
accrual  of  the  franchise  tax  in  determining  the  period 


^Letter  from  California  Franchise  Tax  Commissioner  to  Prentice- 
Hall,  Inc.  dated  Jan.  7,  1944  and  reported  in  Prentice-Hall  State 
and  Local  Tax  Service  Vol.  2 — Calif. — para.  13062,  stating: 

''As  to  effect  of  1943  amendment  of  Sec.  4(7)  of  California 
Bank  and  Corporation  Franchise  Tax  Act  legislature  intended 
to  place  coi-porations  doing  business  in  California  on  a  current 
basis  for  federal  tax  deduction  i)urposes.  As  to  its  effect  on 
1943  federal  returns,  this  office  does  not  desire  to  express  any 
opinion  *  *  *" 
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for  which  it  is  deducti])le  for  federal  tax  purposes 
should  1)6  the  accrual  and  lien  date  fixed  ])y  the  statute 
which  imposed  the  tax,  which  is  the  last  day  of  the 
income  year.  The  income  year  under  consideration 
here  is  1943,  so  the  franchise  tax  computed  on  the 
basis  of  the  income  for  the  year  1943  should  l)e  al- 
lowed as  a  deduction  foi'  federal  tax  purposes  in  the 
year  1943. 

Dated,  San  Francisco,  California, 
March  18, 1948. 

Respectfully  submitted, 

Georoe  H.  Koster, 
Attorney  at  Law, 
Amicus  Curiae, 
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No.  11796 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Central  Investment  Corporation, 

Petitioner, 
vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


On  Petition  for  Review  of  the   Decision   of   the   Tax   Court 

of  the  United  States. 


REPLY   BRIEF  FOR  PETITIONER. 


Certain  aspects  of  respondent's  preliminary  statements 
in  his  brief,  including  the  Statement  of  the  Question  Pre- 
sented, the  Statement  of  the  Case,  and  the  Summary  of 
Argument,  are  not  wholly  without  objection.  The  objec- 
tions thereto  will  all  abundantly  appear  in  our  direct  dis- 
cussion of  respondent's  argument,  however.  We  will 
therefore  not  discuss  separately  these  portions  of  re- 
spondent's brief. 
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ANSWER   TO   RESPONDENT'S   ARGUMENT. 

1.  Respondent's  Basic  Contention. 

Before  answering  the  specific  arguments  of  respondent, 
it  is  important  to  observe  that  his  entire  case  is  based 
upon  the  proposition  that  the  express  provisions  of  the 
CaHfornia  Franchise  Tax  Act  designating  the  date  for 
the  accrual  of  the  tax  and  the  attaching  of  the  lien 
therefor  ha\e  no  effect  for  Federal  tax  purposes.  (Br. 
31  ct  scq.)  However,  under  the  form  of  presentation 
adopted  by  respondent,  this  is  not  made  clear  until  after 
he  has  presented  the  principal  part  of  his  argument.  (Br. 
11-31.)  Nevertheless,  respondent's  whole  case  must  stand 
or  fall  on  this  proposition. 

2.  Respondent's  Contention  That  a  Double  Deduc- 
tion Is  Involved  Herein. 

In  footnote  10  (Rr.  10),  respondent  refers  to  four  de- 
cisions concerning  double  deductions,  including  two  de- 
cisions by  this  Court.  It  is  apparent  from  even  a  cursory 
reading  of  them,  however,  that  they  have  absolutely  no 
application  to  the  problem  here  presented.  They  all  re- 
late to  efforts  by  taxpayers  to  obtain  a  double  tax  benefit 
from  the  same  expense  or  other  deduction.  Manifestly, 
the  petitioner  herein  is  not  seeking  a  double  deduction  in 
the  sense  in  which  that  term  is  used  in  the  cited  cases. 
Here,  there  is  no  question  that  the  taxpayer  is  entitled  to 
the  deduction  for  both  the  franchise  taxes,  based  on  its 
1942  and  on  its  1943  income.  There  is  no  effort  to  obtain 
the  same  deduction  twice.  It  is  simply  a  question  of  what 
year  is  the  proper  one  in  which  to  take  certain  deductions 
to  which  the  taxpayer  is  admittedly  entitled. 
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3.  Respondent's  Discussion  of  "The  Accrual  Doc- 
trine in  the  Supreme  Court  and  the  Circuit  Court 
of  Appeals." 

Respondent  cites,  as  being  ^'direct  authority  against 
taxpayer's  position,"  twenty-one  cases.  (Br.  11-12.)  Not 
one  of  them  is  directly  in  point.  However,  only  the  cases 
that  respondent  deems  to  be  of  sufficient  importance  to 
justify  further  discussion  of  their  precise  application  to 
the  issue  herein  will  be  considered  in  answering  respond- 
ent's detailed  argument. 

Petitioner  accepts  United  States  v.  Anderson  (1926), 
269  U.  S.  422,  as  a  leading  case  (see  Br.  13)  on  the  sub- 
ject of  accrual  and  deduction  of  taxes,  but  thinks  it  some- 
what of  an  overstatement  to  say  (Br.  16)  that  it  is  on  all 
fours  with  the  present  case.  To  the  extent  to  which  it  is 
applicable  herein,  it  favors  petitioner  rather  than  re- 
sDondent. 

In  the  first  place,  it  should  be  emphasized  that  in  the 
Anderson  case  it  was  the  taxpayer  who  was  contending 
that  the  accrual  of  the  tax  did  not  occur  until  in  the 
year  in  which  it  was  assessed  and  became  payable.  The 
Supreme  Court  rejected  this  contention,  however,  upon 
the  ground  that  the  determination  of  the  time  for  accrual 
should  not  be  made  in  ''any  technical  legal  sense."  It 
held  that,  in  an  economic  sense,  the  tax  had  accrued  in 
the  preceding  year  in  which  the  income  was  earned  on 
which  the  tax  was  imposed. 

Thus,  from  a  practical  standpoint  the  positions  of  the 
parties  in  the  Anderson  case  are  reversed  in  the  present 
case.  Here  it  is  the  petitioner  that  is  contending  that 
the  tax  accrued  in  the  year  in  which  the  income  was 
earned  on  which  the  tax  is  based,  rather  than  in  the 
later  year  in  which  the  tax  was  assessed  and  became  pay- 


able.  Of  course,  respondent  will  say  that  here  the  tax 
was  ''for"  the  latter  year.  On  the  other  hand,  petitioner 
asserts  that  if  it  is  material  at  all  to  show  that  the  tax 
is  ''attributable  to"  the  year  of  accrual,  this  requirement 
is  met  here.  This  latter  point  wall  be  discussed  more  fully 
hereinbelow. 

It  is  submitted  that  all  that  the  Anderson  case  held 
in  regard  to  the  time  for  accrual  of  taxes  is  that  they 
must  be  accrued  when,  in  an  economic  and  bookkeeping 
sense,  rather  than  in  a  technical  legal  sense,  all  of  the 
events  have  occurred  which  fix  the  amount  of  the  tax 
and  determine  the  liability  to  pay  it.  It  does  not,  as  re- 
spondent contends  (Br.  11),  establish  two  principles 
governing  the  deduction  of  accrued  taxes,  viz.,  (1)  that 
the  tax  must  be  imposed  for  the  taxable  year  in  which 
the  deduction  is  taken,  and  (2)  that  all  of  the  events  giv- 
ing rise  to  a  fixed  and  definite  liability  must  occur  in 
the  taxable  year.  Petitioner  will  consider  each  of  these 
alleged  requirements,  in  the  order  thus  stated. 

There  is  no  requirement  whatever  that  the  tax  be 
"for"  the  year  in  which  deduction  is  taken.  True,  the 
Supreme  Court,  in  the  Anderson  case,  said  that  the  pur- 
pose of  the  provisions  of  the  Revenue  Act  there  in  ques- 
tion authorizing  the  use  of  the  accrual  method  in  com- 
puting net  income  was  to  enable  taxpayers  to  keep  their 
books  and  make  their  returns  ''by  charging  against  in- 
come earned  during  the  taxable  period,  the  expenses  in- 
curred in  and  properly  attributable  to  the  process  of  earn- 
iiKj  income  during  that  period  *  *  *"  (269  U. 
S.  422  at  440;  emphasis  added.)  However,  when  it 
came  to  the  point  of  deciding  when  the  taxes  on  the 
income  from  munitions  sales  in  1916  were  properly  accrn- 
able,   the    Court   considered   only   whether    "liability"   for 
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the  tax  had  arisen  in  1916.  Thus,  it  in  effect  held  that 
to  the  extent  that  general  accrual  principles  require  ac- 
crual of  items  in  the  year  to  which  they  are  attributable, 
this  requirement  is  satisfied  in  the  case  of  tax  charges 
by  determining  the  year  in  which  liability  for  the  tax 
arose.  The  Court  did  not  decide  that,  in  addition  to  find- 
ing such  'liability",  the  tax  had  to  be  for  1916. 

True,  the  tax  involved  in  the  Anderson  case  was  ''for'' 
1916;  but  the  Court  did  not  make  this  a  basis  for  its 
decision  on  the  issue  of  when  the  tax  accrued.  That  this 
must  have  been  deliberate  is  evidenced  by  the  fact  that 
on  other  occasions  the  Supreme  Court  has  held  that  taxes 
accrue  when  liability  therefor  arises  without  regard  to 
whether  they  are  "for"  the  period  in  which  such  liability 
arises.  (Magruder  v.  Stipplec  (1942),  316  U.  S.  394, 
62  S.  Ct.  1162,  86  L.  Ed.  1555.)  The  Anderson  and 
Supplee  cases  contain  no  element  of  inconsistency  if  the 
former  is  recognized  as  holding,  simply,  that  taxes  ac- 
crue in  and  are  attributable  to  the  year  in  which  liability 
therefor  arises. 

It  is  further  submitted,  however,  that  even  if  the  An- 
derson case  does  impose  some  requirement  over  and  above 
the  requirement  that  liability  be  established  in  the  year  of 
accrual,  such  additional  requirement  is  not  as  stated  by 
respondent.  For  the  precise  language  of  the  Anderson 
case  in  regard  to  the  accrual  of  liabilities  generally  is  that 
such  method  of  accounting  was  designed  to  enable  tax- 
payers to  charge  against  income  earned  during  a  given 
period  the  expenses  incurred  "and  properly  attributable 
to  the  process  of  earning  income  during  that  period." 
Respondent  has  transposed  this  into  the  statement  that 
the  tax  must  be  for  the  year  in  which  is  is  accrued.  It  is 
submitted  that  this  transposition  is  both  important  and 
unjustified.     For,  if  the  language  thus  used  by  the   Su- 


preme  Court  is  applied  in  a  realistic  manner  rather  than 
in  a  technical  legal  sense,  it  is  clear  that  the  California 
franchise  tax  is  ''attributable  to  the  process  of  earning 
income"  during  the  ''income"  year,  even  though  it  may 
not  be  "for"  that  year  in  the  sense  in  which  respondent 
uses  the  latter  term. 

Thus,  the  historical  background  of  the  California  fran- 
chise tax  discloses  beyond  doubt  that  the  only  reason  for 
imposing  the  tax  as  a  tax  for  the  privilege  of  doing  busi- 
ness, with  the  amount  of  the  tax  measured  by  net  income, 
instead  of  imposing  a  tax  directly  upon  net  income,  was 
to  enable  the  State  to  conform  its  scheme  of  taxation  of 
corporations  to  a  permitted  method  of  taxing  banks  with- 
out discrimination  against  the  latter  but  with  the  inclu- 
sion of  the  income  from  tax  exempt  securities  in  the  base 
for  the  tax.  (Pacific  Company  v.  Johnson  (1931),  285 
U.  vS.  480,  491-492.)  In  a  business  and  economic  sense, 
however,  the  burden  of  the  tax  is  precisely  the  same  as 
though  it  were  a  tax  on  income,  as  in  the  Anderson  case. 
The  tax  based  upon  the  income  of  the  "income  year"  is 
required  to  be  paid  regardless  of  whether  there  is  any  in- 
come at  all  from  the  operation  of  the  business  during  the 
privilege  year.  The  tax  based  upon  the  income  of  the  "in- 
come year"  is  required  to  be  paid  in  full  regardless  of 
whether  the  corporation  has  a  "taxable  year"  of  tw^elve 
months  or  of  less  duration.  |  Act,  Section  13  (o).  Op. 
Br.  Appendix  13.]  In  an  economic  and  business  sense, 
then,  it  is  clear  that  the  tax  is  attril)utable  to  and  a  charge 
upon  the  income  upon  which  it  was  based. 

This  view  is  directly  confirmed  by  the  manner  in  which 
Section  403(a)(4)(B)  of  the  Renegotiation  Act  (Act 
of  April  28,  1942,  P.  L.  528,  77th  Cong.,  as  amended  by 
Section   701(b)    of   the   Revenue   Act   of    1943)    and   the 
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regulations  thereunder  require  taxes  such  as  the  CaH- 
fornia  franchise  tax  to  be  taken  into  account.  The  ap- 
plication of  this  provision  to  state  ''income  taxes"  is 
stated  in  the  Renegotiation  Regulations  as  set  forth  in  the 

footnote/ 

^389.     State  Income  Taxes. 

389.1.  1)1  General.  Under  subsection  (a)  (4)  (B)  of  the 
1943  Act,  taxes  measured  by  income  cannot  be  allowed  as 
items  of  cost  for  purposes  of  renegotiation.  However,  this 
subsection  provided  specifically  that  in  determining  the  amount 
of  excessive  profits  to  be  eliminated,  proper  adjustment  shall 
be  made  on  account  of  the  taxes  measured  by  income  (other 
than  Federal  taxes)  so  excluded,  which  are  attributable  to 
non-excessive  renegotiable  profits.  The  amount  of  any  such 
adjustment  will  in  no  case  exceed  that  part  of  such  taxes 
actually  payable  which  is  payable  because  of  the  inclusion  in 
income  of  the  non-excessive  renegotiable  profits.  The  term 
"taxes  measured  by  income"  is  interpreted  to  mean  taxes 
which  vary  in  accordance  with  the  amount  of  net  income  of 
the  taxpayer.  Such  term  does  not  include  taxes  imposed 
upon  or  measured  by  gross  income,  gross  receipts  or  sales. 
Such  taxes  measured  by  net  income  are  herein  referred  to 
generally  as  "state  income  taxes"  although  actually  they  may 
not  be  designated  as  "income  taxes"  in  the  legislation  impos- 
ing such  taxes,  and  although  they  may  be  imposed  by  political 
subdivisions  other  than  a  state.     *     *     * 

389.5.  State  Income  Tax  Measured  by  Income  jor  Preced- 
ing Year.  In  some  states,  the  tax  is  measured  by  the  income 
for  the  year  subject  to  renegotiation  but  is  a  liability  of  the 
contractor  not  for  such  year  but  for  the  next  succeeding  year. 
In  tills  event,  the  adjustment  for  such  tax  ivill  be  made  as 
though  such  tax  measured  by  the  income  subject  to  renegotia- 
tion zvere  in  fact  a  liability  jor  the  year  subject  to  renego- 
tiation.    (Emphasis  added.) 

Therefore,  although  the  tax  may  be  'Tor"  the  privilege 
year,  it  is,  in  the  language  of  the  Anderson  case,  only  in  a 
"technical  legal  sense",  if  at  all,  that  the  tax  is  "attribu- 
table to"  the  privilege  year.  Further,  in  the  language  of 
that  case,  in  an  economic  sense  a  taxpayer's  true  income 
for  the  income  year  could  not  have  been  determined  with- 
out deducting  from  its  gross  income  for  the  year  the  fran- 
chise tax  based  upon  the  production  of  that  income. 
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Notwithstanding*  the  true  economic  situation  was  as 
thus  stated,  the  tax  statute,  prior  to  the  1943  amendments, 
expressly  provided  that  the  tax  accrued  and  became  a  Hen 
on  the  first  day  of  the  "taxable  year."  On  the  face  of  the 
statute,  then,  all  taxpayers  were  seemingly  ''tied"  to  an 
accrual  and  deduction  of  the  tax  according-  to  its  technical 
legal  aspects  rather  than  according  to  its  real  economic 
burden.  And  this  is  the  view  taken  by  the  Commissioner 
in  his  rulings  under  the  earlier  statute.  Accordingly,  the 
Act  was  amended  in  1943  to  establish  the  accrual  and  lien 
date  as  the  last  day  of  the  income  year  rather  than  the 
lirst  day  of  the  taxable  year,  in  order  to  conform  the 
technical  accrual  with  the  economic  realities. 

Thus,  even  if  it  were  to  be  assumed  that  a  purely  ar- 
bitrary accrual  and  lien  date  in  advance  of  the  period 
"for"  which  the  tax  was  imposed  would  not  be  controll- 
ing for  Federal  income  tax  purposes — an  assumption  which 
is  directly  opposed  to  the  decisions  giving  effect  to  the 
arbitrary  lien  date  in  property  tax  cases — it  is  clear  that 
in  the  present  case  the  California  Legislature  has  }iot 
arbitrarily  or  capriciously  selected  an  accrual  and  lien 
date.  Rather,  it  has  abandoned  a  date  which  had  signi- 
ficance in  a  technical  legal  sense  only,  in  favor  of  a  date 
which  makes  the  establishment  of  liability  for  the  tax 
conform  to  the  economic  realities  in  regard  to  the  burden 
of  the  tax.  There  is  nothing  in  the  Anderson  case  or  in 
any  other  case  that  would  support  the  Commissioner  in 
disregarding  such  a  provision  of  the  controlling  local  law. 

It  is  submitted,  then,  that  if  the  requirement  of  the 
Anderson  case  that  the  tax  be  attributable  to  the  earning 
of  the  income  in  the  year  in  which  accrual  of  the  tax  is 
claimed   calls   for   something  more  than   proof  that   "lia- 


bility"  for  the  tax  arose  in  such  year,  such  "additional" 
requirement  is  abundantly  met  in  the  present  case. 

But  what  of  the  ''second"  principle  of  the  Anderson 
case,  viz.,  that  all  of  the  events  giving  rise  to  liability 
must  have  occurred  during  the  tax  year?  Petitioner  does 
not  dispute  that  this  "liability"  factor  is  a  basic  require- 
ment; in  fact,  it  asserts  that  it  is  the  basic  requirement. 
The  essential  difference  between  respondent  and  petitioner 
relates  to  the  proper  interpretation  or  true  meaning  of 
this  legal  principle. 

In  the  first  place,  although  in  stating  this  requirement 
it  is  sometimes  said  that  in  order  to  render  a  tax  accru- 
able  in  a  given  year  "all  of  the  events  must  occur  in  that 
year  which  fix  the  amount  and  the  fact  of  the  taxpayer's 
liability"  {Dixie  Pine  Products  Co.  v.  Commissioner 
(1944),  320  U.  S.  516,  64  S.  Ct.  364,  88  L.  Ed.  270),  it 
has  never  been  considered  that  absolute  certainty  is  neces- 
sary as  to  the  amount  which  may  ultimately  be  paid. 
All  that  is  required  is  that  the  amount  and  fact  of  the 
liability  be  established.  This  is  consistent  with  the  gen- 
eral rules  in  regard  to  the  accrual  of  contingent  liabilities. 

Respondent  states  (Br.  11)  that  a  "contingent"  liability 
will  not  satisfy  the  requirement  that  all  of  the  events 
giving  rise  to  liability  must  have  occurred  during  the  tax 
year  in  wliich  the  accrual  of  the  tax  is  claimed.  He  does 
not  favor  the  Court  with  any  discussion  of  the  effect  of 
this  proposition  as  applied  to  the  facts  herein.  It  is  ap- 
parent, however,  that  respondent's  conclusion  that  peti- 
tioner's liability  for  the  franchise  tax  based  on  its  1943 
net  income  was  contingent  on  December  31,  1943,  is  the 
result  of  his  fundamental  error  in  disregarding  the  ex- 
press provisions  of  the  Act  imposing  liability  on  that  date. 
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and  of  his  failure  to  recognize  the  principle  distinguish- 
ing between  contingencies  which  go  to  the  existence  of  lia- 
bility, and  contingencies  which  affect  the  amount  which 
may  ultimately  have  to  be  paid  on  account  of  the  liability. 
(See  Hek'criiig  v.  Ritssion  Finance  &  Construction  Co. 
(C.  C.  A.  2,  1935  j,  77  F.  (2d)  234.)  None  of  the  cases 
cited  by  respondent  which  relate  to  the  question  of  con- 
tingent liabilities  establish  any  different  principles  than 
those  stated  and  discussed  in  Petitioner's  Opening  Brief 
(p.  33  et  seq.). 

A  further  difference  between  respondent  and  petitioner 
is  in  determining  what  arc  "the  events''  which  determine 
the  liability  of  the  taxpayer  for  the  California  fran- 
chise tax. 

It  is  respondent's  position  that  there  is  and  can  be 
no  liability  for  the  franchise  tax  except  as  the  privilege 
is  exercised  ''for''  which  the  tax  is  imposed,  and  that  the 
doing  of  business  in  the  "taxable  year"  is,  therefore,  "the 
event"  which  gives  rise  to  liability.  (Br.  12-13.)  He 
repeats  this  erroneous  assertion  upon  numerous  occasions 
throughout  his  brief.  Manifestly,  this  proposition  is  of 
fundamental  importance  to  respondent's  case. 

There  are  two  answers  to  respondent's  statement  as 
made  at  pages  12-13  of  his  brief.  First,  it  is  not  true 
that  there  would  be  no  tax  if  the  taxpayer  did  no  luisi- 
ness  in  1944.  Secondly,  the  mere  fact  that  subsequent 
events  might  make  it  possible  for  the  taxpayer  to  obtain 
an  abatement  of  part  or  even  all  of  the  tax  for  which  the 
statute  imposes  liability  as  of  the  last  day  of  the  year 
on  the  income  on  which  it  is  based,  does  not  justify  the 
conclusion  that  there  "is  no  lial)ility"  on  the  date  specified. 
Fach  of  these  answers  will  be  separately  considered. 
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In  support  of  the  statement  that  ''if  the  taxpayer  did 
no  business  in  1944  there  would  be  no  tax,"  respondent 
refers  (Br.  13)  to  page  29  of  the  Transcript  of  Record. 
This  is  the  testimony  of  one  Harry  R.  Freese,  a  minor 
state  employee.  [R.  21.]  The  statement  of  the  witness  is 
merely  his  interpretation  of  the  effect  of  the  Act.  [See  R. 
23.]  Furthermore,  from  a  reading  of  the  entire  testimony 
of  this  witness  on  the  subject,  it  is  evident  that  he  was 
considerably  confused  by  the  questions.  [See  R.  29-30.] 
And  even  if  this  were  not  so,  the  fact  would  remain  that 
it  simply  is  not  the  law  that  a  corporation  is  not  re- 
quired to  pay  any  tax  under  the  Bank  and  Corporation 
Franchise  Tax  Act  merely  because  it  does  no  business 
during  the  hrst  fifteen  days  of  the  "taxable  year."  (See 
Op.  Br.  32-33  and  Appendix  thereto,  4,  11-12.) 

For  the  Franchise  Tax  Commissioner's  official  interpre- 
tation in  this  regard  see  Regulation  Article  29-1,  Para- 
graph 2,  Cal.  C.T.  Paragraph  8-053.  (Op.  Br.  Appendix, 
p.  18.)  Respondent's  constant  repetition  of  his  proposi- 
tion that  there  would  be  no  liability  if  no  business  clone 
in  the  taxable  year  does  not  change  the  law. 

It  should  also  be  noted  that  in  his  argument  respondent 
speaks  solely  in  terms  of  the  effect  of  not  doing  any 
"business"  in  the  taxable  year.  The  only  provisions  in 
the  Act  for  any  abatement  or  refund,  however,  relate  to 
a  dissolution  (of  a  domestic  corporation)  or  withdrawal 
(of  a  foreign  corporation).  Thus  it  is  clearly  not  simply 
a  matter  of  not  doing  any  business.  Nor,  in  fact,  is  it 
even  a  mere  matter  of  dissolving.  For  if  the  dissolution 
does  not  completely  terminate  the  conduct  of  the  business 
])y  any  corporation  under  the  "control"  (80%  of  stock) 
of  the  same  stockholders,  the  tax  liability  of  the  dissolved 
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corporation  will  be  carried  over  to  the  successor  corpora- 
tion. (Act,  Sec.  13(j)  and  (k),  Op.  Br.  Appendix  10-11.) 
Compare  Act.  Sec.  13(1)   (Op.  Br.  Appendix  12). 

Even  if  it  were  true,  however,  that  petitioner  could  have 
obtained  an  abatement  or  refund  of  the  entire  tax  based 
on  its  1943  income  if  it  "did  no  business"  in  1944,  it  would 
not  follow  that  there  was  no  "liability"  on  December  31, 
1943.  Manifestly,  there  can  be  an  existing  "liability" 
for  a  tax  even  though  it  is  one  w^hich  may  never  have  to 
be  satisfied  because  of  events  that  may  occur  after  the 
liability  has  been  established.  This  is  a  point  which  was 
fully  developed  by  petitioner  in  its  Opening  Brief  (pp. 
33-45;  see  also  Fawciis  Machine  Company  v.  United 
States  (1931),  282  U.  S.  375.  It  is  unmistakably  pro- 
vided in  the  tax  statute  here  in  question  that  liability  for 
the  tax  shall  arise  (accrue)  on  the  last  day  of  the  year  on 
the  income  of  which  the  tax  is  based.  In  other  words, 
under  the  statute  "the  events"  establishing  liability  are 
the  earning  of  net  income  in  the  "income  year"  and  the 
failure  to  dissolve  in  the  requisite  manner  by  the  last  day 
of  that  year.  Manifestly,  any  contingencies  based  on  sub- 
sequent events  relate  merely  to  the  amount  which  may 
liave  to  be  paid  in  order  to  discharge  the  liability  and  the 
lien  therefor ;  they  have  no  relation  whatsoever  to  the 
establisliment  of  "liability"  in  the  first  place. 

Hence,  in  order  to  say  that  there  was  no  ''liability"  on 
December  31,  1943,  for  the  tax  based  on  petitioner's 
1943  net  income,  it  would  be  necessary  to  hold  that  it  was 
beyond  the  power  of  the  California  Legislature  to  impose 
statutory  liability  on  that  date.  Even  respondent  has 
not  attempted  to  show  that  this  is  true. 

Certainly  the  legislative  body  which  has  the  power  to 
impose  the  tax  has  power  to  say  when  liability  for  such 
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tax  shall  arise.  The  California  Legislature  has  in  unmis- 
takable terms  identified  precisely  the  time  when  liability 
for  the  California  franchise  tax  arises.  The  respondent, 
however,  chooses  to  ignore  these  explicit  provisions  in 
favor  of  a  determination  by  a  reference  solely  to  other 
provisions  of  the  statute.  There  is  no  authority  which 
supports  this  disregard  of  the  statute  imposing  the  tax 
liability  the  accrual  of  which  is  in  question. 

Respondent  presents  several  asserted  reasons  for  dis- 
regarding the  lien  in  the  present  case  as  a  factor  in  identi- 
fying the  time  when  liability  for  the  tax  arises.  First,  he 
suggests  (Br.  p.  15)  that  in  the  Anderson  case  itself  the 
Court  ignored  a  lien  because  it  was  ''not  even  worthy  of 
the  'technical  legal'  characterization  given  to  the  assess- 
ment date  in  the  Anderson  opinion  *  *  *."  This  is 
refuted,  however,  by  the  fact  that  the  Supreme  Court 
itself,  in  Magruder  v.  Supplee  (1942),  316  U.  S. 
394,  recognized  the  establishment  of  a  lien  for  a  tax  as 
an  identification  of  the  time  when  liability  for  the  tax 
must  have  arisen.  See  also  Crozvn-Zellerbach  Corp,,  43 
B.  T.  A.  541  at  544.  Furthermore,  the  lien  provision  re- 
ferred to  by  respondent  (Br.  15),  by  its  very  terms, 
applies  only  when  a  person  is  liable  to  pay  any  tax 
and  neglects  and  refuses  to  pay  the  same  after  demand. 
In  such  event,  it  is  provided  that  the  amount  shall  be  a 
lien  from  the  time  the  tax  zuas  due  until  paid.  Manifestly, 
this  would  not  be  such  a  lien  as  would  have  changed  the 
result  of  the  Anderson  case,  for  the  Court  there  held  that 
the  tax  accrued  at  an  earlier  date  than  the  "due"  date. 
Under  this  view,  the  Anderson  case  would  be  an  example 
of  the  principle,  stated  in  Petitioner's  Opening  Brief  (p. 
30),  that  even  if  the  statute  contains  a  lien  provision,  it  is 
still  proper  to  determine,  from  a  consideration  of  all  of 
the  provisions  of  the  tax  statute,  that  liability  arises  at  an 
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earlier  date  than  the  lien  date.  See  5'.  E.  Bernheimer, 
41  B.  T.  A.  249,  252,  affirmed  by  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit,  in  a  per  curiam  opinion, 
on  the  authority,  in  part  of  the  Anderson  case.  (121  F. 
(2d)  454.) 

In  the  present  case,  however,  respondent  would  have 
this  Court  disregard  the  lien  in  favor  of  a  later  accrual 
date.  There  is  nothing  in  the  Anderson  case — or  in  any 
other  case  of  which  petitioner  is  aware — which  would 
justify  this  result. 

Respondent  also  seeks  to  avoid  the  effect  of  the  lien 
provisions  of  the  Franchise  Tax  Act  by  asserting  that  this 
lien  is  not  valid  in  any  event.  (Br.  20.)  If  the  lien  im- 
posed by  the  Franchise  Tax  Act  is  invalid  because,  as  re- 
spondent suggests  (p.  20),  it  precedes  the  other  steps  in 
assessing  and  collecting  the  tax,  then  all  of  the  tax  liens 
in  the  State  of  California  are  likewise  invalid.  It  is  sur- 
prising that  this  has  not  been  discovered  before.  (Cf.  au- 
thorities at  Op.  Br.  26.)  Furthermore,  the  Legislature 
has  removed  any  doubt  as  to  there  being  a  liability  at  the 
date  the  lien  attaches  by  expressly  providing  that  the  tax 
shall  accrue  on  that  day.  Manifestly,  the  Legislature  has 
gone  as  far  as  any  legislature  conceivably  could  to  remove 
any  question  as  to  when  it  intended  liability  for  the  tax 
to  arise.  Yet  the  resixmdent  persists,  repeatedly,  in  as- 
serting that  there  zvasnt  any  liability  on  the  last  day  of 
the  income  year. 

Respondent  states   (Br.  20): 

But  even  if  the  lien  were  valid  it  does  not  mark 
the  accrual  date  under  federal  law  because  California 
often  imposes  liens  for  taxes  before  all  the  events 
occur  which  fix  the  fact  and  amount  of  liability — 
and  the  latter  and  not  the  lien  dates,  we  aeain.  em- 
phasize, are  the  tests  of  accrual. 
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But  it  has  never  been  held  that  any  such  lien  is  for  that 
reason  to  be  disregarded  in  favor  of  a  later  accrual  date. 
(See  Crozvn-Zcllcrhach  Corp.,  supra.)  Manifestly,  the 
reason  is  the  universal  acceptance  of  the  fundamental 
principle  that  where  there  is  a  valid  lien  there  must  be 
liability,  and  when  ''the  events"  have  occurred  which  estab- 
lish liability  under  the  statute  then  ''the  events"  have  oc- 
curred to  support  an  accrual  of  the  liability. 

Respondent's  discussion  at  pages  20  to  21  misinterprets 
the  decisions  of  this  Court  in  United  States  v.  Sampsell, 
supra,  and  ///  re  Knox-Powell-Stockton,  100  F.  (2d) 
979.  These  cases  were  correctly  cited  and  analyzed  in  Pe- 
titioner's Opening  Brief  (pp.  IZ  et  seq.).  If  the  lien  is 
valid  so  as  to  be  entitled  to  recognition  in  a  bankruptcy 
proceeding,  there  must  necessarily  have  been  a  "liability" 
to  support  it.  (East  Bay  Municipal  Utility  District  v. 
Garrison,  191  Cal.  680,  692-693.  See  also  Magruder  v. 
Supplee,  316  U.  S.  394,  at  397.) 

Respondent  contends  (Br.  18-19)  that  it  would  violate 
Section  43  of  the  Internal  Revenue  Code  to  permit  a  de- 
duction in  1943  for  the  tax  based  on  1943  income  as  well 
as  on  1942  income.  This  is  not  true.  As  is  said  in 
Dixie  Pine  Products  Co.  v.  Commissioner  (1944),  320 
U.  S.  516,  at  519, 

"^  ""^  *  It  has  never  been  questioned  that  a  tax- 
payer who  accounts  on  the  accrual  basis  may,  and 
should,  deduct  from  gross  income  a  liability  which 
really  accrues  in  the  taxable  year.    (Emphasis  added.) 

Section  43  of  the  Internal  Revenue  Code  does  not  in  any 
way  limit  this  statement.  If  there  are  in  fact  two  tax 
liabilities  imposed  in  a  single  year,  the  taxpayer  is  enti- 
tled to  deduct  them  both.     The  Commissioner  has  in  ef- 
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fect himself  recognized  this  in  his  rulings  in  regard  to 
the  accrual  uf  franchise  taxes  imposed  by  other  states. 
(See  I.  T.  -3^,  1947-1  C.  B.  17,  in  effect  allowing  the 
deduction  of  two  Tennessee  franchise  taxes  in  a  single 
year  where  there  was  a  change  in  accrual  date  as  a  result 
of  a  new  interpretation  of  the  state  law.) 

Respondent  says  (Br.  18-19)  that  the  imposition  of  lia- 
bility for  two  taxes  in  1943  is  "not  to  be  distinguished 
from  liability  for  interest  or  rent  for  a  period  of  years 
*  *  *,"  which  is  within  the  scope  of  Section  43.  It 
seems  to  petitioner  that  there  is  a  substantial  difference 
betw^een  the  two  situations.  Each  tax  is  admittedly  a 
separate  tax  separately  imposed,  rather  than  being  a  sin- 
gle payment  for  several  years,  as  in  the  case  of  the  rent. 
The  situation  is  more  comparable  to  that  which  existed 
when  the  liability  for  personal  income  taxes  under  the 
Internal  Revenue  Code  was  placed  on  a  current  basis.  The 
only  difference  is  that  the  United  States  forgave  part  of 
the  tax  upon  1942  income,  whereas  the  State  of  Califor- 
nia did  not  forgive  any  tax  but  put  the  liability  of  cor- 
porations for  franchise  taxes  on  a  current  basis.  The 
fact  that  there  thus  resulted  two  tax  liabilities  in  one  year 
is  clearly  not  the  tyi)e  of  situation  covered  by  Section  43. 
(See  Security  Flour  Mills  Co.  v.  Commissioner  (1944), 
321  U.  S.  281.) 
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4.      Respondent's   Argument    That    "The    Tax    Court 
Decisions  Do  Not  Support  the  Taxpayer." 

Under  a  separate  heading  captioned  ''The  Tax  Court 
decisions  do  not  support  the  taxpayer"  respondent  states 
(Br.  22): 

Counsel's  approach  to  this  case  in  general  is  to 
ignore  the  controlling  decisions  of  the  Supreme 
Court  and  the  Circuit  Courts  of  Appeals,  with  the 
exceptions  which  we  have  noted  and  others  that  have 
no  bearing  on  the  issue.  This  is  perhaps  under- 
standable in  view  of  the  fact  that  they  could  find  no 
support  from  those  quarters.  What  is  surprising  is 
that  they  rely  largely  on  decisions  of  the  Tax  Court. 

Petitioner  cited  and  discussed,  in  what  appeared  to  it  to 
be  the  appropriate  setting,  not  only  the  leading  Supreme 
Court  cases — Magruder  v.  Supplee  and  United  States  v. 
Anderson' — but  numerous  other  decisions.  It  is  believed 
that  the  decisions  cited  and  discussed  by  petitioner  will 
afford  an  ample  basis  for  a  decision  herein. 

Some  of  the  Board  of  Tax  Appeals  decisions  cited  and 
discussed  by  petitioner  in  its  Opening  Brief,  very  clearly 
were  referred  to  for  the  sole  purpose  of  showing  that  they 
were  not  controlling  notwithstanding  that  they  were  re- 
lied upon  by  the  Tax  Court  in  support  of  its  decision  in 
the  present  case.  (Op.  Br.  47-54.)  Yet  respondent  re- 
fers (Br.  22-25)  to  these  cases  as  being  cited  by  and  ''re- 
lied on"  by  petitioner — and  he  proceeds  to  discuss  them  on 
this  basis.  This  portion  of  respondent's  discussion  is 
therefore  clearly  irrelevant,  and  needs  no  further  answer. 


-The  Sn])reme  Court  decisions  in  Sccuritv  Flour  Mills  Co.  v. 
Commissioner  (1944),  321  U.  S.  281,  and  Dixie  Pine  Products 
Co.  V.  Commissioner  (1944),  320  U.  S.  516,  are  also  considered 
under  appropriate  headings. 
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Although  criticizing  petitioner  for  referring  to  Tax 
Court  decisions  that  have  become  final,  respondent  deems 
it  important  to  make  the  point  that  "the  entire  Tax  Court 
is  convinced  of  the  correctness  of  the  result"  in  the  present 
case,  even  tliough  it  is  now  pending  on  review.  (  Br.  22.) 
It  is  not  apparent  how  this  would  remotely  support  the 
conclusion  reached  by  respondent,  even  if  it  were  true — 
as  certainly  does  not  appear  from  any  of  the  assertions 
made  by  respondent  in  support  thereof. 

5.     The  Commissioner's  Administrative  Practice. 

The  respondent  asserts  (Br.  26)  that  his  ruling  in  I.  T. 
3646,  1944-1  C.  B.  104,  relating  to  the  accrual  of  the 
California  franchise  tax,  was  "consistent  with  earlier 
ones  dealing  with  previous  versions  of  the  California  tax" 
and  also  was  ''consistent  with  the  treatment  accorded 
other  state  franchise  taxes."  There  are  two  answers  to 
these  assertions.  First,  they  are  not  wholly  accurate. 
Second,  they  are  immaterial  in  any  event. 

Respondent's  present  interpretation  of  I.  T.  3646  (Br. 
16)  is  that  ''the  tax  liability  arose  monthly  at  the  rate 
of  one-twelfth  of  the  tax  measured  by  1943  income 
*  *  *."  This  position  is  necessitated  by  his  insistence 
that  the  provisions  of  the  Act  relating  to  the  effect  of 
dissolution  during  the  "taxable  year"  are  conditions 
l)recedent  to  liability,  although  the  Act  clearly  shows 
that  liability  arose  on  the  last  day  of  the  income 
year  and  that,  at  most,  this  liability  is  subject  to  partial 
abatement  or  refund  if  the  corporation  dissolves  in  the 
requisite  manner  during  the  ''taxable  year."  This  same 
l)osition  was  not  taken  in  1.  T.  3646,  however.  There,  it 
was  ruled  that  under  the  HH3  Amendments,  the  Califor- 
nia franchise  tax  does  not  accrue  on  the  last  dav  of  a 
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taxpayer  corporation's  "income  year,"  but  on  the  first  day 
of  the  corporation's  '^taxable  year.'' 

The  earlier  rulings  relating  to  the  accrual  of  the  Cali- 
fornia franchise  tax  were  also  to  the  effect  that  the  tax 
accrued  on  the  first  day  after  the  close  of  the  year  on  the 
income  of  which  the  tax  was  based. ^  (I.  T.  2971,  XV- 1 
C  B.  Ill  (1934);  I.  T.  2988,  XV-2  C.  B.  179  (1936).) 
This  was  strictly  in  conformity  with  the  accrual  date  as 
then  specified  in  the  California  statute.  It  was  only  in 
I.  T.  3646  that  the  Commissioner  departed  from  the  ac- 
crual date  specihed  in  the  statute.  But  he  did  not  even 
then  conclude,  as  he  now  contends,  that  liability  for  the 
tax  accrued  monthly  during  the  taxable  year. 

Presumably  his  present  abandonment  of  his  earlier 
position  was  necessitated  by  the  inconsistency  in  which  it 
placed  him  in  contending  that  the  liability  was  contingent 
on  the  last  day  of  the  income  year  but  was  not  contingent 
on  the  first  day  of  the  taxable  year.  Certainly,  if  "all 
of  the  events"  fixing  liability  have  not  occurred  on  De- 
cember 31,  neither  have  they  on  January  1.  But  petitioner 
is  not  aware  of  any  decision  which  has  as  yet  required  a 
taxpayer  to  accrue  on  a  monthly  basis.  At  most,  this  has 
been  permitted  when  it  is  in  accordance  with  the  regular 
practice  of  the  taxpayer  and  usually  over  the  objection 
of  the  Commissioner.  Petitioner,  however,  has  regularly 
accrued  its  taxes  in  accordance  with  the  accrual  date  spe- 
cified in  the  local  law. 

Also,  in  regard  to  the  asserted  ''consistency^^  of  the 
Commissioner's  position  herein,  or  in  I.  T.  3646,  with 
the    treatment    accorded    other    state    franchise    taxes,    it 


=^The  references  to  "income  year"  and  to  '^taxable  year"  have  not 
always  been  the  same.     (See  Op.  Br.  p.  4,  Note  3.) 
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should  be  noted  that  so  far  as  appears  from  the  ruHngs 
themselves  the  Commissioner  has  never  previously  been 
confronted  with  a  statute  which  contained  an  express  ac- 
crual and  lien  provision  which  he  disregarded  in  favor  of 
a  later  accrual  date.  Manifestly,  neither  the  earlier  rul- 
ings on  the  California  franchise  tax  nor  the  rulings  on 
other  state  franchise  taxes,  even  if  constituting  "author- 
ity,"' establish  any  precedent  which  fits  the  situation  un- 
der the  1943  amendments  to  the  California  Franchise  Tax 
Act.     (See  Op.  Br.  23.) 

Secondly,  however,  it  is  elementary  that  rulings  of  the 
Commissioner  are  not  ''authority"  no  matter  how  con- 
sistent they  may  be.  {Cole  v.  Commissioner  (C.  C.  A.  9, 
1934 j,  81  F.  (2d)  485,  487-8.) 

As  a  part  of  his  discussion  of  the  discretionary  powers 
of  the  Commissioner  with  respect  to  accrual,  respondent 
states  that  petitioner's  accrual  in  1943  of  the  tax  based 
on  1943  income  does  not  "properly  retiect''  income.  Re- 
spondent says  (Br.  27-8)  : 

*  *  *  Section  41  delegates  to  the  Commissioner 
unusual  authority  to  determine  when  an  item  is  prop- 
erly accruable.  The  standard  is  proper  reflection  of 
income  "in  the  opinion  of  the  Commissioner."  The 
exercise  of  this  discretion  is  only  reviewable  when  it 
is  clearly  abused. 

But  no  case  to  which  respondent  refers,  and  none  of  which 
petitioner  is  aware,  holds  that  the  Commissioner  is  vested 
with  discretion  to  disregard  the  express  provisions  of  a 
state  tax  statute  as  to  when  liability  shall  accrue  and  a 
lien  attach,  in  favor  of  a  later  accrual  date.  If  the  statu- 
tory provisions  are  not  controlling,  then  it  is  not  neces- 
sary for  the  Commissioner  to  rely  on  any  "discretion" 
vested  in  him.     If  the  statutory  provisions  are  controlling, 
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then  a  disregard  thereof  is  a  clear  abuse  of  the  discretion 
that  is  vested  in  the  Commissioner.  The  provisions  of 
section  41  clearly  were  not  intended  to  authorize  the  Com- 
missioner to  change  the  year  in  which  an  item  really  ac- 
crues. {Cf.  Security  Flour  Mills  Co.  v.  Commissioner, 
supra.  And  see  Dixie  Pine  Products  Co.  v.  Commissioner, 
320  U.  S.  516,  519.) 

6.     Respondent's    Discussion   of   "The   Property   Tax 
Cases." 

Respondent  states  (Br.  29)  that: 

The  taxpayer  places  substantial,  if  not,  principal 
reliance  on  the  alleged  rule  that  real  property  taxes 
are  accrued  on  the  lien  date. 

What  petitioner  in  fact  stated  was  that  the  controlling 
principle  is  that  taxes  ''accrue"  for  Federal  income  tax 
purposes  in  the  Federal  taxable  year  in  which  falls  the 
date  on  which  personal  liability  for  the  tax  arises  or  in 
which  a  lien  therefor  attaches,  whichever  is  earlier.  It 
was  in  support  of  these  statements  that  petitioner  cited 
Magruder  v.  Supple e  (1942),  316  U.  S.  394,  supra;  Cali- 
fornia Sanitary  Co.,  Ltd.  (1935),  35  B.  T.  A.  122,  and 
Crown-Zellerhach  Corp.  (1941),  43  B.  T.  A.  541,  supra. 

Respondent  seeks  to  distinguish  the  first  two  of  these 
cases  upon  the  ground  that  they  involved  only  the  ques- 
tion of  "who  is  the  taxpayer,  not  when  does  the  tax  ac- 
crue." (Br.  29.)  It  would  seem  elementary  that  if  it 
has  been  determined,  as  in  the  cited  cases,  that  there  was 
a  tax  charge  upon  property  at  the  lien  date,  for  purposes 
of  ascertaining  who  is  entitled  to  a  tax  deduction  for  a 
payment  of  the  tax — i.e.,  the  person  who  owned  the  prop- 
erty on  the  lien  date  or  the  person  who  subsequently  pur- 
chased the  property — it  must  necessarily  have  been  de- 
termined that  there  was  a  tax  liability  on  the  lien  date. 
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Otherwise,  it  is  not  apparent  how  there  could  be  any  tax 
which  can  be  said  to  be  the  liabiHty  of  the  owner  as  of 
that  date. 

Even  if  there  were  any  room  for  doubt  upon  this  as  a 
matter  of  abstract  reason,  however,  it  is  completely  an- 
swered by  a  careful  reading  of  the  opinion  in  the  Supplee 
case.  See,  also,  Lifsoii  v.  Commissioner  (C.  C.  A.  8, 
1938),  98  F.   (2d)   508,  so  interpreting  the  Siipplcc  case. 

The  cases  cited  by  respondent  (Br.  29-30)'*  are  not  in 
point.  Their  distinction  of  the  Supplee  case  is,  at 
most,  applicable  where  the  taxpayer  has  regularly  em- 
ployed the  monthly  accrual  method  in  keeping  its 
books.  Certainly,  a  decision  that  a  taxpayer  may  ac- 
crue taxes  monthly  does  not  support  the  conclusion  that 
all  taxpayers  are  required  to  accrue  taxes  monthly.  See 
Atlantic  Coast  Line  R.  Co.,  4  T.  C.  140;  and  compare 
Budd  International  Corp.,  45  B.  T.  A.  737,  reversed  on 
other  grounds,  C.C.  A.  3,  1944,  143  F.  (2d)  784.  In 
the  present  case,  the  uniform  practice  of  the  petitioner 
was  to  accrue  liability  for  the  franchise  tax  on  the  single 
lien  and  accrual  date  specified  in  the  tax  statute. 

The  respondent  states  (Br.  30)  that  Crown-Zellerhach 
Corp.,  supra,  reached  a  result  contrary  to  that  reached  in 
the  Atlanta  Stove  Works,  and  Schock,  Gnsmcr  &  Co. 
cases.  Petitioner  does  not  agree.  The  decisions  cited  l)y 
respondent  merely  state  an  excei)tion  to  the  general  rule 
which  is  correctly  stated  and  api)lied  in  the  Crozvn-ZeUcr- 
hacli  case,  which  exception  is  wholly  inapplicable  in  the 
present  case. 


^Allen  V.  Atlanta  Stove  Works  (C.  C.  A.  5,  1943),  138  F.  (2d) 
452,  and  Comniissioncr  i'.  Sclioch,  Cusmcr  &  Co.  (C.  C.  A.  3, 
1943),  137  F.   (2d)  750. 
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Nor  is  Croztm-Zellerbach  "repudiated/'  as  respondent 
suggests  (Br.  30)  by  the  decision  in  S.  E.  and  M.  E. 
Bernheimer  Co.,  supra.  As  has  previously  been  noted, 
the  Bernheimer  case  merely  holds  that  a  tax  may  accrue 
prior  to  the  lien  date  if  the  other  provisions  of  the  tax 
statute  show  that  liability  in  fact  arose  at  such  earlier 
date.  However,  that  case  is  no  authority  whatsoever  for 
the  proposition — contended  for  herein  by  the  respondent 
— that  the  Commissioner  may  require  the  accrual  of  a 
tax  at  a  date  later  than  the  date  specified  in  the  tax  stat- 
ute for  the  accrual  of  liability  for  the  tax  and  for  the 
attaching  of  a  lien.  As  a  matter  of  fact,  in  affirming, 
per  curiam,  the  Bernheimer  case,  supra,  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  does  so  on  the  author- 
ity, in  part,  of  United  States  v.  Anderson,  supra.  Ap- 
parently, then,  that  Court  didn't  think  there  was  a  dif- 
ferent rule  for  property  taxes  than  for  income  taxes. 

As  a  final  ground  for  distinguishing  the  property  tax 
cases — holding  that  taxes  accrue  when  there  is  personal 
liability  or  a  lien  therefor,  whichever  is  earlier — -respond- 
ent asserts  (Br.  30-31)  that  these  cases  are  not  controll- 
ing because,  according  to  the  Supreme  Court  in  the  Sup- 
plee  case,  it  is  misleading  to  speak  of  real  estate  taxes  as 
''applicable"  to  the  fractional  part  of  a  tax  year,  whereas 
"the  California  franchise  tax  is  expressly  imposed  for  the 
privilege  of  doing  business  year  by  year  and  even  month 
by  month."  In  other  words,  respondent  in  effect  contends 
that  the  cases  involving  property  taxes  are  per  se  inap- 
plicable.    There  are  several  answers  to  this  contention. 

In  the  first  place,  respondent  himself  has  not  consistently 
considered  the  principles  of  cases  involving  the  accrual  of 
property  taxes  to  be  per  se  inapplicable  in  determining  the 
proper  time  of  accrual  of  the  tax  involved  herein.  On  the 
contrary,  he  cites  numerous  property  tax  cases  as  being 
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"direct  authority  against  taxpayer's  position"  herein.  (Br. 
12.)  Secondly,  the  dictum  in  the  Siipplee  case  which  re- 
spondent quotes  (Br.  30)  in  regard  to  property  taxes  not 
being  ''applicable"  to  the  fractional  part  of  a  tax  period 
is  disapproved  in  the  decision  in  Commissioner  v.  Schock, 
Gitsmer  &  Co.,  supra,  cited  by  respondent.  As  that  case 
points  out,  annually  recurring  property  taxes  are  a  very 
real  part  of  the  continuing  overhead  expense  of  a  busi- 
ness. In  this  they  are  not  essentially  different  from  a 
franchise  tax.  In  any  event,  however,  as  is  more  fully 
developed  elsewhere  herein,  the  California  franchise  tax 
is,  from  the  standpoint  of  the  taxpayer,  a  payment  for  the 
privilege  of  doing  business  in  the  taxable  year  in  a  ''tech- 
nical legal  sense"  only.  In  a  substantial  and  economic 
sense  it  is  a  charge  upon  the  income  which  is  the  basis 
for  the  tax.  The  purported  distinction  of  property  tax 
cases  upon  the  ground  that  the  tax  in  the  present  case 
is  for  the  privilege  of  doing  business  "year  by  year  and 
even  month  by  month"  is  without  merit.  So  are  property 
taxes  a  part  of  the  overhead  cost  of  doing  business  year 
by  year  and  even  month  by  month. 

Also,  in  support  of  his  contention  that  the  "property 
tax  cases"  are  inapplicable  herein,  respondent  says  that 
"When  a  lien  attaches  for  realty  taxes  a  liability  exists 
and  the  tax  cannot  be  defeated."  (Br.  31.)  This  is  not 
wholly  true.  If,  as  in  California,  the  lien  attaches  prior 
to  any  of  the  other  proceedings  for  the  assessment  or  col- 
lection of  the  tax,  there  is  considerably  less  certainty  in 
regard  to  both  the  existence  and  amount  of  the  liability 
than  there  was  in  regard  to  both  the  existence  and  amount 
of  petitioner's  liability  on  December  31,  1943,  for  the 
franchise  tax  based  on  its  1943  income.  If  the  lien  pre- 
cedes the  other  steps  in  the  assessment  and  collection  of 
the  tax,  there  is  no  certainty  at  all  as  to  the  amount  of 
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the  property  taxes.  The  levy  may  be  large  or  small,  or, 
as  is  judicially  recognized  in  Allen  v.  Atlanta  Stove 
Works,  supra,  may  be  omitted  entirely.  Or  certain  prop- 
erty may  subsequently  be  freed  of  any  liability  for  the 
tax.  This  has  actually  occurred  in  California,  even 
though  here  it  was  necessary  to  amend  the  State  Consti- 
tution to  do  so.  (See  Calif.  Const.,  Art.  XIII,  Sec.  8a.) 
In  states  which  do  not  have  a  constitutional  prohibition 
against  gifts  of  public  funds,  such  as  was  deemed  to  re- 
quire the  above-mentioned  constitutional  amendment  in 
California,  the  property  tax  could  be  abated,  and  the  lien 
thus  removed,  by  simple  legislative  action.  (See  Op.  Br. 
33  ct  seq.) 

Manifestly,  the  fact  that  there  are  many  contingencies 
which  may  affect  the  amount  which  may  ultimately  have 
to  be  paid  on  the  tax  does  not  justify  the  conclusion  that 
there  isn't  "liability''  until  all  of  those  contingencies  have 
been  eliminated.  The  imposition  of  a  statutory  lien  for  any 
tax,  whether  property  tax  or  franchise  tax  or  other  tax, 
as  of  a  specified  date,  is  simply  one  way  for  the  legislative 
body  to  say  to  the  taxpayer,  Now  and  henceforth  you 
are  liable,  even  though  the  amount  you  will  be  required 
to  pay  on  this  liability  may  be  reduced  or  even  entirely 
abated  by  certain  subsequent  events. 

7.  Respondent's  Consideration  of  the  Accrual  and 
Lien  Provisions  of  the  California  Franchise  Tax 
Act. 

Having  devoted  the  principal  portion  of  his  brief  to  a 
discussion  of  what  he  considers  to  be  the  established  rules 
of  when  to  accrue  a  liability  for  Federal  tax  purposes, 
in  complete  disregard  of  the  accrual  and  lien  provisions 
of  the  California  Franchise  Tax  Act,  respondent,  after 
a  very  brief  discussion,  brushes  aside  these  provisions  of 
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the  local  law  as  being  not  controlling  for  Federal  tax 
inirposes.  ( Resp.  Br.  31-34.)  He  attempts  to  justify  this 
upon  the  ground  that  Federal  revenue  laws  are  to  be  con- 
strued in  the  light  of  their  general  purpose  to  establish 
a  nationwide  scheme  of  taxation,  uniform  in  its  applica- 
tion. (Br.  31.)  In  support  of  this  proposition  he  cites 
(Br.  32)  various  cases  which  do  not  involve  the  accrual 
of  liability  for  taxes  imposed  by  local  law.  Their  in- 
applica])ility  is  so  self-evident  as  not  to  warrant  any  sepa- 
rate discussion  of  them.^ 

As  pointed  out  in  Petitioner's  Opening  Brief  (j).  21) 
it  is  expres^sly  declared  by  Randolph  Paul  in  his  Selected 
Studies  in  Federal  Taxation,  Second  Series,  page  2Z,  that 
the  Federal  statute  does,  by  "necessary  implication,"  make 
the  state  law  controlling  in  regard  to  when  a  tax  is  ac- 
crued as  well  as  in  regard  to  what  is  a  state  tax  and  who 
is  liable.  The  Supreme  Court  of  the  United  States,  in 
Macjriidcr  v.  Siipplcc,  supra,  cited  this  statement  by  Paul 
in  sui)port  of  the  proposition  that  "Resort  must  be  had 
here  to  the  laws  of  Maryland  and  the  city  of  Baltimore  to 
determine  upon  whom  the  state  and  city  real  estate  taxes 
were  imposed."     (316  U.  S.  394,  at  396.) 

Respondent   apparently    is    conscious,    however,    of    the 
importance  to  his  case  of  disregarding  completely  the  ex- 


•' Estate  of  Put  nam  v.  Commissioner,  312  U.  S.  399.  cited  1)y  re- 
spondent (Br.  p.  32),  involved  the  word  "accrued"  as  used  in  Sec- 
tion 42.  Even  the  most  cursory  examination  of  the  decisions  ap- 
plying Section  42  will  satisfy  that  the  word  "accrued,"  as  used  in 
that  section,  has  a  special  meaning  vastly  different  from  the  general 
definition  of  "accrued"  in  Section  48,  and  that  the  nature  of  the 
mischief  which  Congress  sought  to  remedy  when  in  1934  it  added 
the  last  sentence  of  Section  42,  required  that  the  meaning  of  "ac- 
crued"— "in  this  section."  as  the  Court  was  careful  to  say — be 
uniform.  See  Helvering  v.  Enright's  Estate,  312  U.  S.  636,  for  a 
statement  of  the  purpose  of  Congress  in  the  1934  amendment  to 
•Section  42. 
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press  provisions  of  the  local  law  as  to  when  liability  arises 
and  the  lien  attaches.  It  is  evident  that  it  is  only  upon 
this  basic  assumption,  upon  which  substantially  his  entire 
argument  rests,  that  he  can  possibly  reach  the  conclusions 
stated  in  the  earlier  portions  of  his  brief. 

Respondent  refers  to  George  S.  Colton  Elastic  IVch  Co. 
V.  United  States,  116  F.  (2d)  202,  in  support  of  the 
proposition  that  state  law  is  not  controlling  in  regard  to 
the  time  of  accrual  of  local  taxes.  That  case  did  at  least 
involve  the  question  of  the  accrual  of  a  state  tax.  Hov/- 
ever,  the  state  statute  there  involved  was  not  clear  in 
specifying  whether  the  excise  tax  thereby  imposed  was  a 
'^single  tax"  made  up  of  the  sum  of  two  factors,  one  ap- 
plied to  income  and  the  other  to  ''corporate  excess,"  or 
whether  it  imposed  a  separate  tax  with  respect  to  each 
factor.  The  Supreme  Judicial  Court  of  Massachusetts 
had  interpreted  the  statute  as  providing  for  a  single  tax, 
in  upholding  the  constitutionality  thereof.  The  Circuit 
Court  of  Appeals  in  the  cited  case,  however,  determined 
the  accrual  date  of  the  tax  for  Federal  income  tax  pur- 
poses in  accordance  with  its  own  interpretation  of  the  state 
statute.  It  did  this,  not  because  it  considered  the  local 
law  to  be  ineffective,  but  because  it  considered  that  the 
time  of  accrual  of  liability  under  the  local  law  was  not 
to  be  determined  according  to  the  characterization  of  the 
statute  for  purposes  of  determining  its  constitutionality. 
It  is  clear  that  even  the  court  which  decided  the  cited 
case  would  not  have  disregarded  a  clear  and  unequivocal 
provision  in  the  local  statute  identifying  the  time  when 
liability  for  the  tax  arises  and  the  lien  attaches. 

In  declining  to  follow  the  characterization,  by  the  Mas- 
sachusetts Supreme  Judicial  Court,  of  the  tax  as  a  single 
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excise  tax,  the  Circuit  Court  of  Appeals  stated   (116  F. 

(2d)  at  204)  : 

We  do  not  think  this  language  is  determinative 
of  the  issue  in  the  case  at  bar.  Certainly  the  char- 
acterization of  the  excise  as  "single",  apparently  di- 
rected to  the  queston  of  constitutionality,  is  not  con- 
clusive upon  us  in  determining  how  the  Massachu- 
setts tax  is  to  be  treated  for  federal  income  tax  pur- 
poses. However,  as  an  interpretation  of  the  Massa- 
chusetts statute  involved,  and  as  an  indication  of  the 
liabilities  of  corporate  taxpayers  under  that  act,  the 
Springdale  decision  is  of  course  binding  upon  us. 

The  case  thus  in  reality  is  in  support  of  petitioner's  con- 
tention herein  that  the  technical  characteristics  which  sup- 
port the  tax  from  a  constitutional  standpoint  are  not  nec- 
essarily controlling  in  determining  when  a  tax  "accrues." 

8.      Respondent's  Discussion  of  the  "Dobson" 
Principle. 

Petitioner  believes  that  it  is  clear  that  the  Tax  Court 
erred.  Further,  this  error  is  in  its  failure  to  apply  the 
correct  rule  of  law.  It  failed  to  determine  the  accrual  in 
accordance  with  the  express  provisions  of  the  Franchise 
Tax  Act.  It  admittedly  and  deliberately  disregarded  the 
express  provisions  of  the  Act  relating  to  the  time  "lia- 
bility" arose  and  a  lien  therefor  attached.  It  applied 
erroneous  principles  of  law,  and  misinterpreted  the  prin- 
ciples established  in  the  Anderson  case  and  in  the  Sttpplee 
case  relating  to  the  time  of  accrual  of  liability  for  taxes. 
Clearly,  the  Dobson^'  principle  has  no  application  under 
such  circumstances.      (See  Op.   Br.   10-12.) 

Nor  do  the  cases  cited  by   respondent  support   its  ap- 


"^Dobson  V.  Commissioner   (1943),  320  U.  S.  489. 
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plication  here.  The  Security  Flour  Mills  case,  supra, 
squarely  holds,  and  the  Dixie  Pine  Co.  case,  supra,  recog- 
nizes, that  if  the  Tax  Court  applies  an  incorrect  rule  of 
law  in  determining  that  an  item  is  not  deductible  on  the 
accrual  basis,  the  decision  is  not  entitled  to  the  finality 
indicated  by  the  Dobs  on  case.  In  fact,  in  the  Security 
Mills  case  both  the  Circuit  Court  of  Appeals  and  the 
Supreme  Court  reached  a  different  result  from  that 
reached  by  the  Tax  Court  decision  therein. 

Nor  does  the  doctrine  in  regard  to  deductions  being  a 
matter  of  grace,  referred  to  by  respondent  (Br.  34),  en- 
title the  Tax  Court  to  deny  deductions  according  to 
erroneous  principles.  Here  there  is  no  question  as  to  the 
right  to  a  deduction.  The  only  question  is  as  to  the  proper 
year  in  which  to  take  the  deduction  on  the  accrual  basis. 

The  recent  decisions  of  this  court  in  Seattle  Brezving 

&  Malting  Co.  v.  Commissioner,  F.  (2d)  ,  and 

Commissioner    v.    Rainier   Brewing    Co.,    F.    (2d) 

,  both  decided  on  January  8,  1948  (see  1948  Prentice- 
Hall  Federal  Tax  Service,  Paragraphs  72,315  and  72— 
316),  were  clearly  fact  cases.  This  is  emphasized  by  the 
opinions  rendered  in  denying  a  rehearing,  on  February  18, 
1948.  (See  1948  P.H.  Fed.  Tax  Serv.,  Paragraphs  72,- 
372  and  72,373.) 

Another  interesting  fact  in  regard  to  these  recent  de- 
cisions by  this  Court  is  that  they  utilize  exactly  the  same 
tests  with  respect  to  the  applicability  or  inapplicability 
of  the  Dobson  case,  regardless  of  whether  it  is  the  tax- 
payer or  the  government  that  is  seeking  the  review  of 
the  Tax  Court  decision.  They  thus  provide  a  complete 
answer,  if  any  be  needed,  to  the  Commissioner's  impHca- 
tion  (Br.  34)  that  although  the  Dobson  principle  must  be 
applied    against    the    taxpayer,    it    would    not    have    been 
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available   to   support  the  decision  if  the  Tax   Court  had 
held  in  favor  of  the  taxpayer. 

Finally,  respondent's  Dobson  argument  overlooks  the 
fact  that  it  was  he  who  appealed  from  the  decisions  of 
the  Tax  Court  in  the  Security  Mills  and  Lc  Roy^  cases. 
In  the  former  case  the  Tax  Court  was  reversed:  in  the 
latter  it  was  affirmed. 

Conclusion. 

The  petition  for  review  should  therefore  be  granted, 
and  the  decision  of  the  Tax  Court  reversed  and  the  case 
remanded  to  the  Tax  Court  with  instructions  to  enter 
judgment  for  the  petitioner  consistent  with  Section  322(d) 
of  the  Internal  Revenue  Code.  See  pages  7  and  8  of 
Petitioner's  Opening  Brief. 

Respectfully  submitted, 

Joseph  D.  Brady, 
John  O.  Paulston, 

c/o  Brady  &  Nossaman, 

433  South  Spring  Street, 
Los  Angeles   13,  California, 

Counsel  for  Petitioner. 
Los  Angeles,  California,  March  17,  1948. 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
ern Division 

No.  22147-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

230.5  ACRES  OP  LAND  in  the  City  and  County  of 
San  Prancisco,  State  of  California,  CARRIE  P. 
REDNALL,  et  al., 

Defendants. 

COMPLAINT  IN  CONDEMNATION 

Now  comes  the  United  States  of  America,  by  M. 
Mitchell  Bourquin,  Special  Assistant  to  the  Attor- 
ney General,  at  the  direction  and  under  the  author- 
ity of  the  Attorney  General  of  the  United  States 
and  pursuant  to  the  request  of  the  Acting  Secre- 
tary of  the  Navy,  and  for  cause  of  action  against 
the  above-named  defendants,  alleges  as  follows: 

That  this  proceeding  is  instituted  and  the  lands 
hereinafter  described  are  taken  pursuant  to  the  pro- 
visions contained  in  the  Act  of  Congress  approved 
July  19,  1940  (Public  Law  No.  757,  76th  Congress, 
3rd  Session),  which  Act  authorizes  the  acquisition 
of  land  for  naval  purposes,  and  the  Second  War 
Powers  Act  of  1942  (S.  2208,  77th  Congress,  2nd 
Session). 
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II. 

That  the  lands  hereinafter  described  are  taken 
and  condemned  under  the  authority  of  the  above- 
mentioned  Act  of  Congress,  for  the  uses  and  pur- 
poses authorized  by  said  act  and  are  sought  and 
taken  for  the  expansion  of  facilities  at  the  present 
Naval  Dry  Docks  Hunters  Point,  San  Francisco,. 
California,  and  are  suitable  and  necessary  for  said 
purpose;  that  said  use  of  said  lands  constitutes  a 
public  use  and  said  lands  have  been  selected  by  the 
Secretary  of  the  Navy  for  the  acquisition  for  said 
purposes  and  uses  above  stated  and  are  required  for. 
immediate  use  in  order  that  the  necessary  work  may 
be  begun  thereon  for  carrying  out  said  purposes  and:. 

uses.  ,:.;   :;,:■:  ] 

III. 


That  the  acquisition  of  said  lands  by  plaintiff  will 
be  of  the  greatest  public  benefit  and  the  least  pri- 
vate injury;  that  no  part  of  said  lands  has  hereto- 
fore been  appropriated  for  public  use  by  said  plain- 
tiff, or  the  State  of  California,  or  any  political  sub- 
division thereof. 

IV. 

That  the  estate  or  interest  which  plaintiff  seeks 
to  take  and  condemn  in  the  lands  hereinafter  de- 
scribed is  the  fee  simple  title  to  said  lands,  herein- 
after described.  [4*] 


*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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V. 

That  there  are  sufficient  funds  now  available  with 
which  plaintiff  can  and  is  authorized  to  pay  just 
compensation  for  the  lands  sought  to  be  taken  and 
condemned  herein  in  whatever  sum  may  be  ulti- 
mately awarded  in  this  proceeding  for  the  taking  of 
said  lands  and  any  damages  resulting  therefrom. 

VI. 

That  the  lands  to  be  taken  and  condemned  in  this 
proceeding  aggregate  230.5  acres,  more  or  less  are 
situate  in  the  City  and  County  of  San  Francisco, 
State  of  California,  and  more  particularly  de- 
scribed as  follows: 

Beginning  at  the  point  of  intersection  of  the 
northeasterly  line  of  Oakdale  Ave.  and  the  south- 
easterly line  of  Fitch  Street,  said  point  also  being 
the  northwesterly  corner  of  Block  4725  as  shown  on 
that  certain  map  entitled  ''Naval  Dry  Docks,  Himt- 
ers  Point,  California,  Acquisition  of  Land,"  Num- 
bered C-1892-5  and  prepared  by  the  Public  Works 
Administration  and  from  said  point  of  beginning 
southeasterly  along  the  northeasterly  line  of  Oak- 
dale  Ave.  and  the  projection  thereof  to  a  point 
which  is  the  point  of  intersection  of  the  line  pro- 
jected from  the  northeasterly  line  of  Oakdale  Ave. 
and  the  United  States  Bulkhead  Line;  thence  in  a 
northeasterly  direction  along  said  United  States 
Bulkhead  Line  to  a  point  which  is  the  point  of 
intersection  of  the  United  States  Bulkhead  Line 
and  the  southwesterly  boundary  line  of  the  Hunters 
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Point  Naval  Dry  Docks ;  thence  northwesterly  along 
said  southwest  boundary  line  to  a  point  which  is 
the  most  westerly  corner  of  the  lands  of  said  Hunt- 
ers Point  Naval  Dry  Docks;  thence  northeasterly 
along  the  northwesterly  boundary  line  of  Hunters 
Point  Naval  Dry  Docks  to  a  point  which  is  the  point 
of  intersection  of  said  northwesterly  boundary  line 
and  the  United  States  Bulkhead  Line ;  thence  along- 
said  United  States  Bulkhead  Line  to  a  point  which 
is  the  point  of  intersection  of  said  United  States 
Bulkhead  Line  and  the  southeasterly  line  of  Cole- 
man Street;  thence  southwesterly  along  the  south- 
easterly line  of  said  Coleman  Street  to  a  point 
which  is  the  [5]  point  of  intersection  of  said  south- 
easterly line  of  Coleman  Street  and  the  southwest- 
erly line  of  McKinnon  Ave. :  thence  northwesterly 
along  the  southwesterly  line  of  McKinnon  Ave.  to  a 
point  which  is  the  point  of  intersection  of  the 
southwesterly  line  of  McKinnon  Ave.  and  the 
southeasterly  line  of  Earl  Street ;  thence  southwest- 
erly on  the  southeasterly  line  of  Earl  Street  to  a 
point  which  is  the  point  of  intersection  of  said 
southeasterly  line  of  Earl  Street  and  the  south- 
westerly line  of  Newcomb  Ave.;  thence  northwest- 
erly on  the  southwesterly  line  of  Newcomb  Ave. 
to  a  point  which  is  the  point  of  intersection  of 
the  southwesterly  line  of  Newcomb  Ave.  and  the 
southeasterly  line  of  Pitch  Street;  thence  south- 
westerly along  the  southeasterly  line  of  Pitch  Street 
to  a  point  which  is  the  point  of  intersection  of  the 
southeasterly  line  of  Pitch  Street  and  the  northeast- 
erly line  of  Oakdale  Ave.,  said  point  being  the  point 
of  beginning,  containing  230.5  acres,  more  or  less. 


6  State  of  California  vs, 

VII. 

That  a  plan  showing  the  lands  taken  as  above 
described  is  attached  hereto,  marked  Exhibit  ^'A/' 
and  made  a  part  hereof  by  reference. 

VIII. 

That  plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  none  of  said  lands  taken  by  this  pro- 
ceeding are  a  part  of  any  larger  tract  belonging  to 
the  apparent  owners  of  said  lands  herein  described. 

IX. 

Each  of  the  defendants  above  named  claims  to  be 
the  owner  of  a  portion  of  the  property  subject  of 
this  action,  or  has  or  claims  to  have  some  interest 
therein. 

That  so  far  as  is  known  to  plaintiff,  the  only  per- 
sons, firms  or  corporations  having  or  claiming  any 
interest  in  the  above-described  property,  and  who 
are  therefore  joined  as  defendants,  are  the  follow^- 
ing:  City  and  County  of  San  Francisco,  and  State 
of  California.  [6] 

XI. 

That  the  defendants  Second  Doe  to  Twenty-fifth 
Doe,  inclusive,  and  First  Doe  Corporation  to  Twen- 
tieth Doe  Corporation,  inclusive,  are  sued  and  des- 
ignated herein  by  fictitious  names  for  the  reason 
that  their  true  names  are  unknown  to  plaintiff,  but 
the    plaintiff    will,    upon    ascertaining    their    true 
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names,  substitute  the  same  for  such  fictitious  names 
by  appropriate  amendment,  and  prays  such  leave 
of  the  Court ;  that  said  defendants,  and  each  of 
them,  may  have  or  claim  to  have  an  interest  in  some 
piece  or  parcel  of  the  lands  sought  to  be  taken  and 
condemned  in  this  action,  but  that  the  nature,  char- 
acter or  extent  of  such  interest  is  unknown  to  plain- 
tiff. 

XII. 
That  the  Acting  Secretary  of  the  Navy  has  deter- 
mined that  it  is  necessary,  advantageous  and  in  the 
interest  of  the  United  States  that  an  order  be  ob- 
tained from  this  Court  authorizing  said  Navy  De- 
partment to  take  immediate  possession  of  the  above- 
described  lands  to  the  extent  of  the  interest  above:- 
described,  and  the  above-mentioned  Special  Assist- 
ant to  the  Attorney  General  has  been  authorized 
and  directed  by  the  Attorney  General  of  the  United 
States  to  take  proper  proceedings  herein  to  acquire 
such  order  from  this  Honorable  Court. 

Wherefore,  plaintiff  prays: 

1.  For  an  order  authorizing  and  directing  the 
United  States  to  take  immediate  possession  of  the 
above-described  lands. 

2.  For  judgment : 

(a)  Decreeing  that  said  lands  above  described, 
to  the  extent  of  the  title  and  interest  which  plaintiff 
seeks  to  acquire  by  this  action,  are  condemned  for 
necessary  public  uses  of  the  plaintiff  as  authorized 
by  law ;  that  all  of  said  lands  are  necessary  and  suit- 
able thereto ; 
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(b)  Determining  the  value  of  the  lands  subject 
of  this  action  and  each  separate  interest  therein  and 
directing  the  payment  for  each  separate  interest  to 
the  persons  entitled  thereto. 

3.  For  such  other  and  further  relief  as  the  Court 
may  deem  meet  and  proper  in  the  premises. 

M.  MITCHELL  BOURQUIN, 

Special  Assistant  to  the 
Attorney  General.  [7] 
(Verification.) 

[Endorsed] :     Piled  Apr.  4,  1942.  [8] 


[Title  of  District  Court  and  Cause.J 

ANSWER   OF   DEFENDANT,    STATE   OF 

CALIFORNIA 

Comes  now  the  defendant,  State  of  California,  one 
of  the  defendants  in  the  above  action,  and  for  an- 
swer to  plaintiff's  complaint  herein,  affirms,  denies 
and  alleges  as  follows: 

I. 

Denies  the  allegations  contained  in  paragraph  I 
of  plaintiff's  complaint  herein. 

IL 

Denies  the  allegations  contained  in  paragraph  II 
of  plaintiff's  complaint  herein,  and  in  this  connec- 
tion alleges: 
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That  it  is  not  necessary,  for  the  purposes  men- 
tioned in  said  paragraph  II,  to  acquire  the  sub- 
surface estate,  consisting  of  the  mineral  and  min- 
eral rights,  in  and  to  the  property  condemned 
herein ;  that  the  acts  referred  to  in  said  paragraphs 
I  and  II  of  the  complaint  herein  do  not  authorize 
the  condemnation  or  taking  of  minerals  and  min- 
eral rights  in  property  where  such  taking  or  con- 
demnation is  not  essential  to  the  uses  and  purposes 
for  which  the  property  is  condemned. 

That  Section  6401  of  the  Public  Resources  Code 
of  the  State  of  California  provides  that  in  the  dis- 
posal of  all  tide  and  submerged  lands,  belonging  to 
the  State  of  California,  there  be  reserved  to  the 
State  the  mineral  deposits  and  mineral  rights  in 
lands  authorized  to  be  sold. 

That  on  November  4,  1943,  the  State  Lands 
Commission  adopted  a  resolution  requiring  that  res- 
ervation to  the  State  be  made  of  all  deposits  of  min- 
erals and  mineral  rights.  A  certified  copy  of  said 
resolution  is  attached  hereto  and  made  a  part  hereof 
and  for  reference  is  marked  Exhibit  ^^A." 

III. 

Denies  the  allegations  of  Paragraph  III  of  plain- 
tiff's complaint  herein.  [9] 

IV. 

Admits  as  alleged  in  paragraph  IV  that  the  estate 
or  interest  which  plaintiff  seeks  to  condemn  in  the 
lands  described  in  the  complaint  is  the  fee  simple 
title  thereto  but  in  this  connection  this  defendant 
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alleges  that  such  estate  or  interest  is  not  necessary 
for  the  purposes  mentioned  in  paragraphs  I  and  II 
of  the  complaint;  that  it  is  not  necessary  to  con- 
demn the  minerals  and  mineral  rights  in  said  de- 
scribed lands. 

V. 

Respecting  the  allegations  in  paragraph  V  of 
plaintiff's  complaint  herein,  defendant,  State  of 
California,  has  no  information  or  belief  upon  the 
subject  and,  placing  its  denial  upon  said  ground, 
denies  the  allegations  therein  contained. 

VI. 

Admits  the  allegations  of  paragraph  VI  of  plain- 
tiff's  complaint  herein. 

VII. 

Admits  that  the  defendant.  State  of  California, 
has  and  claims  an  interest  in  the  property  subject 
to  suit,  as  alleged  in  paragraph  X  of  plaintiff's 
complaint  herein,  and  in  this  connection  alleges: 

That  prior  to  September  9,  1850,  a  portion  of  the 
lands  subject  to  this  action  were  tide  and  submerged 
lands  covered  by  the  waters  of  the  Bay  of  San 
Francisco;  that  on  said  date  California  was  admitted 
into  the  and  became  a  member  of  the  Union  of 
States  upon  an  equal  footing  with  the  original 
States,  in  all  respects,  and  thereupon  and  by  that 
fact  acquired  title  to  all  such  tide  and  submerged 
Irtnds.  That  thereafter,  and  on  June  20,  1863,  the 
defendant,  State  of  California,  acting  through  its 
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Governor,  Leland  Stanford,  conveyed  by  patent  to 
the  South  San  Francisco  Homestead  and  Railroad 
Association  certain  of  the  said  tide  and  submerged 
lands;  that  said  patent  is  hereinafter,  for  conven- 
ience, referred  to  as  the  '^Stanford"  patent.  That 
thereafter,  and  on  March  30,  1868,  the  Legislature 
of  the  State  of  California  enacted  ^^An  Act  to  Sur- 
vey and  Dispose  of  Certain  Salt  Marsh  and  Tide 
[10]  Lands  Belonging  to  the  State  of  California/' 
That  said  Act  created  a  Board  of  Tide  Land  Com- 
missioners and  authorized  and  directed  the  said 
Board  to  take  possession  of  all  the  salt  marsh  and 
tide  lands  and  lands  lying  under  water,  situated  in 
the  City  and  County  of  San  Francisco,  and  cause 
the  same  to  be  surveyed  to  a  point  withiii  24  feet 
of  water  at  the  lowest  stage  of  the  tide.  That  after 
the  completion  of  such  preliminary  survey,  the  &aid 
Board  was  directed  to  establish  the  Water  Line 
Front  of  San  Francisco,  and  cause  all  the  property 
belonging  to  the  State  lying  South  of  Second  Street 
within  the  City  and  County  to  be  surveyed  into  lots 
and  blocks  with  reservations  of  so  much  thereof  for 
streets,  docks,  piers,  slips,  canals,  drains  or  other 
uses  necessary  for  the  public  convenience  and  pur- 
poses of  commerce  as  the  said  Board  deemed  re- 
quired. That  the  said  Act  further  authorized  and 
directed  the  said  Board  to  prepare  maps  of  the  area 
as  re-surveyed,  and  to  cause  the  lots  as  so  established 
to  be  sold  at  public  auction.  That  pursuant  to  said 
Act  the  said  Board  caused  said  surveys  to  be  made 
and  prepared  the  ^'Map  of  Salt  Marsh  and  Tide 
Lands  and  Lands  Lying  Under  Water,  ^'  ^hieh  Map 
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was  duly  adopted  by  the  said  Board  of  Tide  Land 
Commissioners  on  March  19,  1869.  That  the  said 
^^  Stanford''  patent,  hereinbefo  reref erred  to,  granted 
to  the  said  South  San  Francisco  Homestead  and 
Railroad  Association  certain  swamp  and  overflow, 
tide  and  submerged  lands  in  addition  to  the  Bay- 
w^ard  of  the  lands  delineated  upon  the  said  "^'Map  of 
Salt  Marsh  and  Tide  Lands  and  Lands  Lying  Under 
Water''  as  the  property  of  the  said  South  San  Fran- 
cisco Homestead  and  Railroad  Association.  That 
the  said  survey  established,  within  24  feet  of  water 
at  the  lowest  stage  of  the  tide,  the  Water  Line 
Front ;  which  said  Water  Line  Front  coincided  with 
the  easterly  line  of  Water  Front  Street,  as  deline- 
ated on  said  Map.  That  in  and  by  said  survey,  there 
were  further  laid  out,  established,  reserved  and  dedi- 
cated certain  Basins,  among  which  is  that  area 
known  as  Dry  Dock  Basin.  That  there  were  also 
laid  out  and  established  by  said  survey  blocks  and 
lots  surrounded  by  areas  delineated  upon  the  said 
Map  as  Streets  and  Avenues.  That  said  Map  con- 
tains a  certification  that  said  Map  correctly  exhibits 
the  Water  Line  Front  of  the  City  and  County  [11] 
of  San  Francisco,  together  with  reservations  for 
streets,  docks,  piers,  slips,  canals,  basins  and  other 
uses  necessary  for  public  convenience  and  purposes 
of  commerce.  That  none  of  the  lands  lying  within 
the  said  Dry  Dock  Basin  has  ever  been  conveyed  by 
the  State  of  California;  that  none  of  the  lands 
lying  outside  the  line  of  the  ^'Stanford"  patent  to 
the  South  San  Francisco,  Homestead  and  Railroad 
Association   and   within   the    areas    designated    as 
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Streets  and  Avenues  upon  the  ''Map  of  Salt  Marsh 
and  Tide  Lands  and  Lands  Lying  Under  Water" 
has  ever  been  conveyed  or  dedicated  by  the  State  of 
California,  by  the  State  Board  of  Tide  Land  Com- 
missioner, or  by  any  municipal  corporation,  pur- 
suance to  authority  of  the  defendant.  State  of  Cali- 
fornia, or  otherwise.  That  about  the  year  1890'  the 
Harbor  Line  Board  of  the  United  States  Engineers 
established  the  present  United  States  Bulkhead 
Line ;  that  said  Bulkhead  Line  lies  Bay  ward  of  said 
Water  Line  Front  and  easterly  line  of  Water  Front 
Street.  That  none  of  the  said  tide  and  submerged 
land  situated  between  the  said  Water  Line  Front 
and  easterly  line  of  Water  Front  Street  and  the 
said  United  States  Bulkhead  Line  has  ever  been 
conveyed  by  the  State  of  California. 

That  the  description  in  plaintiff's  complaint 
herein  embraces  the  following  lands : 

(1)  That  area  known  and  designated  as  Dry- 
Dock  Basin; 

(2)  The  Lands  Lying  Bayward  of  Water 
Line  Front  and  the  easterly  line  of  Water  Front 
Street  and  situated  between  such  line  and  the 
United  States  Bulkhead  Line; 

(3)  The  lands  lying  outside  the  line  of  the 
''Stanford"  patent  and  delineated  upon  the 
"Map  of  Salt  Marsh  and  Tide  Lands  and  lands 
Lying  Under  Water"  as  Streets  and  Avenues. 

That  the  defendant,  State  of  California,  is  the 
owner  of  and  was,  at  the  time  of  the  filing  of  the 
complaint  herein,  entitled  to  the  possession  of  such 
lands. 
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That  the  Lands  above  referred  to  are  hereinafter 
referred  to  as  parcels  #1,  #2,  #3A  and  #3B.  [12] 

That  the  said  Parcel  #1  contains  all  of  the  area 
comprising  Dry  Dock  Basin,  together  with  the  land 
lying  Bayward  of  the  Water  Line  Front  and  east- 
erly line  of  Water  Front  Street  and  sitnate  between 
such  Water  Line  Front  and  the  United  States  Bulk- 
head Line;  that  said  area  is  more  particularly  de- 
scribed as  follows: 

Commencing  at  the  intersection  of  the  northeast- 
erly extension  of  the  southeasterly  line  of  Coleman 
Street  and  the  LTnited  States  Bulkhead  Line ;  thence 
along  said  United  States  Bulkhead  Line  southeast- 
erly to  the  northwesterly  line  of  the  Hunters  Point 
Naval  Dry  Docks;  thence  southwesterly  along  said 
northwesterly  line  to  the  ^'Stanford"  patent  line; 
thence  westerly  along  said  ^^ Stanford"  patent  line 
to  the  southeasterly  line  of  China  Street;  thence 
northeasterly  along  the  southeasterly  line  of  China 
Street  to  the  easterly  line  of  Water  Front  Street; 
thence  northerly  along  the  easterly  line  of  Water 
Front  Street  to  said  northeasterly  extension  of  the 
southeasterly  line  of  Coleman  Street ;  thence  north- 
easterly along  said  northeasterly  extension  to  the 
point  of  commencement,  containing  7.84  acres,  more 
or  less. 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #1  is  $7000.02. 

That  Parcel  #2  contains  that  area  lying  Bay^vard 
of  the  line  of  the  Water  Line  Front  and  easterly 
liiiie  of  Water  Front  Street  and   situate  between 
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such  Water  Line  Front  and  the  United  States  Bulk- 
head Line,  and  is  more  particularly  described  as 
follows : 

Commencing  at  the  intersection  of  the  United 
States  Bulkhead  Line  and  the  southwesterly  boun- 
dary line  of  the  Hunters  Point  Naval  Dry  Docks; 
thence  southerly  along  said  United  States  Bulkhead 
Line  to  the  southeasterly  extension  of  the  northeast- 
erly line  of  Oakdale  Avenue;  thence  northwesterly 
along  said  line  of  Oakdale  Avenue  to  the  easterly 
line  of  Water  Front  Street;  thence  in  a  general 
northerly  direction  along  the  easterly  line  of  Water 
Front  Street,  being  the  Water  Line  Front,  to  the 
southwesterly  boundary  line  of  the  Hunters  Point 
Naval  Dry  Docks;  thence  along  said  line  of  the 
Hunters  Point  Naval  Dry  Docks  southeasterly  to 
the  point  of  commencement  containing  [13]  12.72 
acres,  more  or  less. 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #2  is  $13,357.18. 

That  Parcel  #3A  contains  that  area  shown  on 
the  ^^Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water,"  outside  the  line  of  the  ^^ Stan- 
ford" patent  to  the  South  San  Francisco  Homestead 
and  Railroad  Association,  and  delineated  upon  said 
Map  as  Streets  and  Avenues,  and  is  more  particu- 
larly described  as  follows: 

All  those  certain  streets  and  avenues  lying  within 
an  area  bounded  on  the  west  by  the  southeasterly 
line  of  Coleman  Street,  on  the  north  and  east  by  the 
Water  Line  Front  and  on  the  south  by  the  ^^  Stan- 
ford" patent  line,  containing  6.85  acres,  more  or  less. 
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That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #3A  is  $6116.10. 

That  Parcel  #3B  contains  that  area  sho^vn  on 
the  ''Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water,"  outside  the  line  of  the  ''Stan- 
ford" patent  to  the  South  San  Francisco  Home- 
stead and  Railroad  Association,  delineated  upon  said 
Maj)  as  streets  and  avenues,  and  is  more  particu- 
larly described  as  follows: 

An  those  certain  streets  and  avenues  lying  within 
an  area  bounded  on  the  east  by  the  Water  Line 
Front,  on  the  south  by  the  northeasterly  line  of  Oak- 
dale  Avenue,  on  the  west  by  the  "Stanford"  patent 
line,  and  on  the  north  by  the  southwesterly  line  of 
the  Hunter's  Point  Naval  Dry  Docks,  containing 
28.13  acres,  more  or  less. 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #3B  is  $25,116.15. 

That  a  copy  of  the  "Map  of  Salt  Marsh  and  Tide 
Lands  and  Lands  Lying  Under  Water"  is  attached 
hereto,  marked  Exhibit  "B,"  and  made  a  part 
hereof  by  reference.  That  the  said  Exhibit  "B" 
shows  the  line  of  the  "Stanford"  patent,  hereinbe- 
fore referred  to,  and  shows,  delineated  in  red,  the 
areas  owned  by  the  defendant.  State  of  California. 

Wherefore,  said  defendant,  State  of  California, 
prays:  [14] 

(1)  That  the  Court  assess  the  sum  of  $49,589.44 
and  award  the  same  to  the  defendant.  State  of  Cali- 
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fornia,  as  compensation  for  the  taking  of  its  inter- 
est, exclusive  of  minerals  and  mineral  rights  in  the 
said  premises,  in  the  land  subject  to  this  suit; 

(2)  That  the  Court  adjudge  the  defendant,  State 
of  California,  the  owner  of  the  sub-surface  estate  in 
the  minerals  and  mineral  rights; 

(3)  That  the  Order  granting  immediate  posses- 
sion and  use  of  the  lands  herein,  heretofore  made 
on  the  4th  day  of  April,  1942,  to  such  extent;  be 
modified ; 

(4)  That  the  Court  grant  such  other  and  further 
relief  as  may  be  meet  and  proper  in  the  premises. 

ROBERT  W.  KENNY, 
Attorney  General, 
State  of  California. 
By  NIEL  CUNNINGHAM, 
JOHN  F.  HASSLER,  JR., 

Deputies  Attorney  General. 

Dated  December  6,  1943,  San  Francisco. 

(Acknowledgment  of  receipt  of  copy.)  [15] 

No.  1017 

Division  of  State  Lands 
State  Lands  Commission,  State  of  California 

Los  Angeles 

The  undersigned,  acting  in  this  behalf  for  the 
State  Lands  Commission,  does  hereby  certify  that 
the  annexed  document  is  a  true  and  correct  copy  of 
a  Resolution  adopted  by  the  State  Lands  Commis- 
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sion  on  November  4,  1943,  on  file  in  the  office  of 
the  State  Lands  Commission;  that  said  copy  has 
been  compared  ])y  the  nndersigned  witli  tlie  original, 
and  is  a  correct  transcript  therefrom. 

In  Witness  Whereof,  the  nndersii^ied  has  exe- 
cnted  this  certificate  and  affixed  the  seal  of  the  State 
Lands  Commission,  this  19th  day  of  November,  A.D. 
1943. 

[Seal]  CARLILE  P.  LYNTON, 

Executive  Officer, 

State  Lands  Commission. 

[Endorsed] :     Filed  Dec.  6,  1943.  [16] 

EXHIBIT  ^^A" 
RESOLUTION 

Whereas,  The  Sovereign  State  of  California  has 
in  many  instances  in  the  Past  conveyed  by  grant, 
deed  or  under  court  decree  lands  belonging  to  the 
Sovereign  State  of  California  and, 

Whereas,  the  Sovereign  State  of  California  has 
failed  in  most  instances  to  reserve  to  the  Sovereign 
State  of  California,  the  mineral  which  might  have 
been  contained  in  such  conveyed  lands,  and, 

Whereas,  the  people  of  the  Sovereign  State  of 
California  have  been  deprived  of  revenue  which 
might  have  accrued  to  their  benefit  had  such  min- 
erals been  reserved,  and, 

Whereas,  Section  6401  of  the  Public  Resources 
Code  of  the  State  of  California  specifically  pro- 
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vides  for  a  reservation  to  the  Sovereign  State  of 
California  of  all  mineral  deposit  in  lands  belong- 
ing to  the  State  of  California, 

Now,  Therefore,  be  it  resolved,  that  the  State 
Lands  Commission  does  hereby  record  itself  as  be- 
ing opposed  to  any  further  conveyance  of  State 
Lands  to  the  Federal  Government  without  insisting 
upon  reserving  to  the  State  of  California,  the  min- 
erals which  might  be  contained  therein,  and 

Be  It  Further  Resolved,  that  the  Executive  Offi- 
cer of  the  State  Lands  Commission  be  instructed 
to  present  to  the  Honorable  Robert  W.  Kenny,  At- 
torney General  of  the  State  of  California,  a  copy 
of  this  resolution,  together  with  a  request  that  the 
Attorney  GeneraPs  office  from  this  date  henceforth 
shall  demand  reservation  to  the  Sovereign  State  of 
California  of  all  deposits  of  coal,  phosphate,  sodium, 
gold,  silver,  oil,  gas,  oil  shale,  or  other  hydrocar- 
bons and  all  other  mineral  deposits  which  might  be 
contained  within  any  State  Lands  which  the  Fed- 
eral Government  seeks  to  condemn  or  otherwise 
acquire. 

November  4,  1943. 

STATE  LANDS  COMMISSION, 
J.  F.  HASSLER,  [17] 

Chairman. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER  OF  DEPENDANT, 
STATE  OF  CALIFORNIA 

Comes  now  the  defendant,  State  of  California, 
one  of  the  defendants  in  the  above  action,  and  for 
answer  to  plaintiif 's  comj^laint  herein,  aflSrms,  de- 
nies and  alleges  as  follows: 

I. 

Denies  the  allegations  contained  in  paragraph  I 
of  plaintiff's  complaint  herein. 

II. 

Denies  the  allegations  contained  in  paragraph  II 
of  plaintiff's  complaint  herein,  and  in  this  connec- 
tion alleges: 

That  the  sub-surface  estate  in  the  minerals  and 
mineral  rights  in  the  property  condemned  herein  are 
not  among  the  uses  and  purposes  of  the  Act  referred 
to  in  paragraphs  I  and  II  of  plaintiff's  complaint 
herein,  and  are  not  suitable  and  necessary  for  the 
purposes  of  condemnation  alleged  in  such  [18]  com- 
plaint. 

That  Section  6401  of  the  Public  Resources  Code  of 
the  State  of  California  specifically  provides  that  in 
the  disposal  of  all  tide  and  submerged  lands  there 
be  reserved  to  the  State  of  California  mineral  de- 
posits in  lands  belonging  to  the  State  of  California. 

That  on  Novem])er  4,  1943,  the  State  Lands  Com- 
mission adopted  a  resolution  requiring  that  res- 
ervation to  the  State  be  made  of  all  deposits  of 
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minerals  and  mineral  rights.  A  certified  copy  of 
said  resolution  attached  to  the  Answer  of  defend- 
ant, State  of  California  as  Exhibit  ^^A"  and  is  by 
this  reference  incorporated  herein. 

III. 

Denies  the  allegations  of  Paragraph  III  of  plain- 
tiff's complaint  herein. 

IV. 

Admits  the  allegations  contained  in  Paragraph  IV 
of  plaintiff's  complaint  herein. 

V. 

Respecting  the  allegations  in  Paragraph  V  of 
plaintiff's  complaint  herein,  defendant,  State  of 
California,  has  no  information  or  belief  upon  the 
subject  and,  placing  its  denial  upon  said  ground, 
denies  the  allegations  therein  contained. 

VI. 

Admits  the  allegations  of  Paragraph  VI  of  plain- 
tiff's complaint  herein. 

VII. 

Denies  the  allegations  of  Paragraph  VIII  of 
plaintiff's  complaint  herein. 

VIII. 

Admits  the  allegations  of  Paragraph  IX  of  plain- 
tiff's  [19]  complaint  herein. 
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IX. 

Admits  that  the  defendant,  State  of  California, 
has  and  claims  an  interest  in  the  property  subject 
to  suit,  as  alleged  in  parag-raph  X  of  plaintiff's  com- 
])laint  herein,  and  in  this  connection  alleges: 

That  prior  to  September  9,  1850,  a  portion  of 
the  lands  subject  to  this  action  were  tide  and  sub- 
merged lands  covered  by  the  waters  of  the  Bay  of 
San  Francisco;  that  on  said  date  California  was 
admitted  into  and  became  a  member  of  the  Union 
of  States  upon  an  equal  footing  with  the  original 
States,  in  all  respects,  and  thereupon  and  by  that 
fact  acquired  title  to  all  such  tide  and  submerged 
lands.  That  thereafter,  and  on  June  20,  1863,  the 
defendant,  State  of  California,  acting  through  its 
Governor,  Leland  Stanford,  conveyed  by  patent  to 
the  South  San  Francisco  Homestead  and  Railroad 
Association  certain  of  the  said  tide  and  submerged 
lands;  that  said  patent  is  hereinafter,  for  conven- 
ience, referred  to  as  the  '^Stanford"  patent.  That 
thereafter,  and  on  March  30,  1868,  the  Legislature 
of  the  State  of  California  enacted  ^*An  Act  to  Sur- 
vey and  Dispose  of  Certain  Salt  Marsh  and  Tide 
Lands  Belonging  to  the  State  of  California."  That 
said  Act  created  a  Board  of  Tide  Land  Commis- 
sioners and  authorized  and  directed  the  said  Board 
to  take  possession  of  all  the  salt  marsh  and  tide 
lands  and  lands  lying  under  water,  situated  in  the 
City  and  County  of  San  Francisco,  and  cause  the 
same  to  be  surveyed  to  a  point  within  24  feet  of 
water  at  the  lowest  stage  of  the  tide.   That  after  the 
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completion  of  such  preliminary  survey,  the  said 
Board  was  directed  to  establish  the  Water  Line 
Front  of  San  Francisco,  and  cause  all  the  property 
belonging  to  the  State  lying  South  of  Second  Street 
within  the  City  and  County  to  be  surveyed  into  lots 
and  blocks  with  reservations  of  so  much  thereof 
for  [20]  streets,  docks,  piers,  slips,  canals,  drains 
or  other  uses  necessary  for  the  public  convenience 
and  purposes  of  commerce  as  the  said  Board  deemed 
required.  That  the  said  Act  further  authorized  and 
directed  the  said  Board  to  prepare  maps  of  the  area 
as  re-surveyed,  and  to  cause  the  lots  as  so  established 
to  be  sold  at  public  auction.  That  pursuant  to 
said  Act  the  said  Board  caused  said  surveys  to  be 
made  and  prepared  the  *^Map  of  Salt  Marsh  and 
Tide  Lands  and  Lands  Lying  Under  Water,"  which 
Map  was  duly  adopted  by  the  said  Board  of  Tide 
Land  Commissioners  on  March  19,  1869.  That  the 
said  ''Stanford"  patent,  hereinbefore  referred  to, 
granted  to  the  said  South  San  Francisco  Homestead 
and  Railroad  Association  certain  swamp  and  over- 
flow, tide  and  submerged  lands  in  addition  to  and 
Bayward  of  the  lands  delineated  upon  the  said 
''Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water"  as  the  property  of  the  said 
South  San  Francisco  Homestead  and  Railroad  As- 
sociation. That  the  said  survey  established,  within 
24  feet  of  water  at  the  lowest  stage  of  the  tide,  the 
Water  Line  Front;  which  said  Water  Line  Front 
coincided  with  the  easterly  line  of  Water  Front 
Street,  as  delineated  on  said  Map.  That  in  and  by 
said  survey,  there  were  further  laid  out,  established, 
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reserved  aiul  dedicated  certain  Basins,  among  which 
is  that  area  known  as  Dry  Dock  Basin.  That  there 
were  also  laid  out  and  established  by  said  survey 
blocks  and  lots  surrounded  by  areas  delineated  upon 
the  said  Maps  as  Streets  and  Avenues.  That  said 
Map  contains  a  certification  that  said  Map  cor- 
rectly exhibits  the  Water  Line  Front  of  the  City 
and  County  of  San  Francisco,  together  with  reser- 
vations for  streets,  docks,  piers,  slips,  canals,  basins 
and  other  uses  necessary  for  public  convenience  and 
purposes  of  commerce.  That  none  of  the  lands  lying 
within  the  said  Dry  Dock  Basin  has  ever  been  con- 
veyed by  the  State  of  California;  that  none  of  the 
lands  lying  outside  the  line  of  the  *^ Stanford"  [21] 
patent  to  the  South  San  Francisco  Homestead  and 
Railroad  Association  and  within  the  areas  desig- 
nated as  Streets  and  Avenues  upon  the  ^^Map  of 
Salt  Marsh  and  Tide  Lands  and  Lands  Lying  Under 
Water"  has  ever  been  conveyed  or  dedicated  by  the 
State  of  California,  by  the  State  Board  of  Tide 
Lands  Commissioners,  or  by  any  municipal  corpo- 
ration, pursuant  to  authority  of  the  defendant.  State 
of  California,  or  otherwise.  That  about  the  year 
1890  the  Harbor  Line  Board  of  the  United  States 
Engineers  established  the  present  United  States 
Bulkhead  Line;  that  said  Bulkhead  Line  lies  Bay- 
ward  of  said  Water  Line  Front  and  easterly  line  of 
Water  Front  Street.  That  none  of  the  said  tide  and 
submerged  lands  situated  between  the  said  Water 
Line  Front  and  easterly  line  of  Water  Front  Street 
and  the  said  United  States  Bulkhead  Line  has  ever 
been  conveyed  by  the  State  of  California. 
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That  the  description  in  plaintiff's  complaint 
herein  embraces  the  following  lands : 

(1)  That  area  known  and  designated  as  Dry 
Dock  Basin; 

(2)  The  Lands  lying  Bayward  of  Water 
Line  Front  and  easterly  line  of  Water  Front 
Street  and  situated  between  such  line  and  the 
United  States  Bulkhead  Line ; 

(3)  The  lands  lying  outside  the  line  of  the 
^^ Stanford"  patent  and  delineated  upon  the 
^^Map  of  Salt  Marsh  and  Tide  Lands  Lying 
Under  Water"  as  Streets  and  Avenues. 

That  the  defendant,  State  of  California,  is  the 
owner  of  and  was,  at  the  time  of  the  filing  of  the 
complaint  herein,  entitled  to  the  possession  of  such 
lands. 

That  the  lands  above  referred  to  are  hereinafter 
referred  to  as  Parcels  #1,  #2,  #3A  and  #3B.  [22] 

That  the  said  Parcel  #1  contains  all  of  the  area 
comprising  Dry  Dock  Basin,  together  with  the  land 
lying  Bayward  of  the  Water  Line  Front  and  east- 
erly line  of  Water  Front  Street  and  situate  between 
such  Water  Line  Front  and  the  United  States  Bulk- 
head Line;  that  said  area  is  more  particularly  de- 
scribed as  follows: 

Commencing  at  the  intersection  of  the  north- 
easterly extension  of  the  southeasterly  line  of 
Coleman  Street  and  the  United  States  Bulk- 
head  Line;   thence   along   said   United    States 
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Bulkhead  Line  southeasterly  to  the  northwest- 
erly line  of  the  Hunters  Point  Naval  Dry 
Docks;  thence  southwesterly  along  said  north- 
westerly line  to  the  ^^Stanford"  patent  line; 
thence  westerly  along  said  ^'Stanford"  patent 
line  to  the  southeasterly  line  of  China  Street; 
thence  northeasterly  along  the  southeasterly  line 
of  China  Street  to  the  easterly  line  of  Water 
Front  Street;  thence  northerly  along  the  east- 
erly line  of  Water  Front  Street  to  said  north- 
easterly extension  of  the  southeasterly  line  of 
Coleman  Street;  thence  northeasterly  along  said 
northeasterly  extension  to  the  point  of  com- 
mencement, containing  7.909  acres,  more  or  less. 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #1  is  $7630.02. 

That  Parcel  #2  contains  that  area  lying  Bay- 
ward  of  the  line  of  the  Water  Line  Front  and  east- 
erly line  of  Water  Front  Street  and  situate  between 
such  Water  Line  Front  and  the  United  States  Bulk- 
head Line,  and  is  more  particularly  described  as  fol- 
lows: 

Commencing  at  the  intersection  of  the  United 
States  Bulkhead  Line  and  the  southwesterly 
boundary  line  of  the  Hunters  Point  Naval  Dry 
Docks;  thence  southerly  along  said  United 
States  Bulkhead  Line  to  the  southeasterly  ex- 
tension of  the  northeasterly  line  of  Oakdale 
Avenue;  thence  northwesterly  along  said  line 
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of  Oakdale  Avenue  to  the  easterly  line  of  Water 
Front  Street;  thence  in  a  general  northerly 
direction  along  the  easterly  line  of  Water 
Front  Street,  being  the  Water  Line  Front,  to 
the  southwesterly  boundary  line  of  the  Hunters 
Point  Naval  Dry  Docks;  thence  along  said  line 
of  the  Hunters  Point  Naval  Dry  Docks  south- 
easterly to  the  point  of  commencement,  contain- 
ing 13.376  acres,  more  or  less.  [23] 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #2  is  $14,045.07. 

That  Parcel  #3A  contains  that  area  shown  on 
the  ^^Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water,"  outside  the  line  of  the  ** Stan- 
ford" patent  to  the  South  San  Francisco  Home- 
stead and  Railroad  Association,  and  delineated 
upon  said  Map  as  Streets  and  Avenues,  and  is 
more  particularly  described  as  follows : 

All  those  certain  streets  and  avenues  lying 
within  an  area  bounded  on  the  west  by  the 
southeasterly  line  of  Coleman  Street,  on  the 
north  and  east  by  the  Water  Line  Front  and 
on  the  south  by  the  ^^ Stanford"  patent  line, 
containing  6.85  acres,  more  or  less. 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #3A  is  $616.10. 
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That  Parcel  #3B  contains  that  area  shown  on 
the  '^Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water/'  outside  the  line  of  the  ''Stan- 
ford'' patent  to  the  South  San  Francisco  Home- 
stead and  Railroad  Association,  delineated  upon 
said  Map  as  streets  and  avenues,  and  is  more  par- 
ticularly described  as  follows: 

All  those  certain  streets  and  avenues  lying 
within  an  area  bounded  on  the  east  by  the 
Water  Line  Front,  on  the  south  by  the  north- 
easterlv  line  of  Oakdale  Avenue,  on  the  west 
by  the  ''Stanford"  patent  line,  and  on  the 
north  by  the  southwesterly  line  of  the  Hunters 
Point  Naval  Dry  Docks,  containing  28.13  acres, 
more  or  less. 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #3B  is  $25,116.15. 

That  a  copy  of  the  "Map  of  Salt  Marsh  and  Tide 
Lands  and  Lands  Lying  Under  Water"  is  attached 
to  the  Answer  of  [24]  defendant,  State  of  Cali- 
fornia, as  Exhibit  "B"  and  is  by  this  reference 
incorporated  herein.  That  the  said  Exhibit  "B" 
shows  the  line  of  the  "Stanford"  patent,  herein 
before  referred  to,  and  shows,  delineated  in  red,  the 
areas  owned  by  the  defendant,  State  of  California. 

Wherefore,  said  defendant,  State  of  California, 
prays : 

(1)  That  the  court  assess  the  sum  of  $52,907.34 
and  award  the  same  to  the  defendant.  State  of  Call- 
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fornia,  as  compensation  for  the  taking  of  its  in- 
terest, exclusive  of  minerals  and  mineral  rights  in 
the  said  premises,  in  the  land  subject  to  this  suit ; 

(2)  That  the  court  adjudge  the  defendant^  State 
of  California,  the  owner  of  the  sub-surface  estate 
in  the  minerals  and  mineral  rights ; 

(3)  That  the  Order  granting  immediate  posses- 
sion and  use  of  the  lands  herein,  heretofore  made 
on  the  4th  day  of  April,  1942,  to  such  extent  be 
modified. 

(4)  That  the  court  grant  such  other  and  further 
relief  as  may  be  meet  and  proper  in  the  premises. 

ROBERT  W.  KENNY, 

Attorney  General  of  the  • 
State  of  California, 

/s/  HAROLD  B.  HAAS, 

Deputy  Attorney  General, 

/s/  MIRIAM  E.  WOLFF, 

Deputy  Attorney  General, 
Attorneys  for  defendant. 
State  of  California. 

[Affidavit  of  service.] 

[Endorsed]:     Filed  June  21,  1946.    [25] 
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In  the  District  Court  of  tlie  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
em  Division. 

No.  22147-E 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 
vs. 

230.5  ACRES  OF  LAND  in  the  City  and  County 
of  San  Francisco,  State  of  California,  CAR- 
RIE F.  REDNALL,  et  al., 

Defendants. 

No.  22261-G 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

193  ACRES  OF  LAND,  City  and  County  of  San 
Francisco,  State  of  California,  MATILDA 
PRIOR  ANDREWS  II,  et  al., 

Defendants. 

No.  22416-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

CERTAIN  LAND  IN  THE  CITY  AND  COUNTY 
OP  SAN  FRANCISCO,  STATE  OF  CALI- 
FORNIA, et  al.. 

Defendants. 
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STIPULATION  AS  TO  MARKET  PLACES 

Whereas  title  to  the  lands  lying  within  the  tide 
blocks  733  and  734,  as  the  same  are  delineated  upon 
the  *'Map  of  Salt  Marsh  and  Tidelands  and  Lands 
Lying  Under  Water/'  was  claimed,  each  for  itself, 
by  defendant  State  of  California  and  defendant 
City  and  County  of  San  Francisco  at  the  time  the 
above  action  number  22261  was  filed  by  the  United 
States  of  America;  and  is  now  so  claimed;  and 

Whereas  it  appears  that  there  are  no  other  claims 
of  title  to  the  lands  so  delineated ;  and 

Whereas  it  appears  advisable  and  to  the  best  in- 
terests of  the  parties  that  said  claims  be  compro- 
mised without  the  necessity  of  further  litigation  in 
respect  thereto ; 

Now,  Therefore,  the  said  defendants  do  hereby 
stipulate  as  follows : 

I         ■■  .  ;       _ 

I. 

Each  of  said  defendants  claims  that  it  held  legal 
title  to  and  was  entitled  to  the  possession  of  said 
lands  so  delineated  at  the  time  the  same  were  con- 
demned in  the  above  cause. 

IL 

Each  of  said  defendants  agrees  that  it  will  re- 
lease and  discharge  by  whatever  means  may  be  re- 
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quired  by  the  United  States  of  America  or  the 
above  coui*t  all  its  right,  title,  and  interest  in  and 
to  said  land  as  so  delineated  w^on  receipt  by  it  of 
one-half  of  the  amount  mutually  agreeable  to  said 
defendants  and  offered  by  the  United  States  of 
America,  or  one-half  of  such  amount  as  the  court 
awards  as  the  value  of  the  said  land  so  delineated. 

III. 

This  stipulation  is  an  agreement  of  compromise 
between  the  said  defendants  and  may  be  filed  in 
court  in  the  above  cases  if  desired  by  the  United 
States  of  America  or  the  court.  [25-B] 

IV. 

It  is  prayed  that  the  court  make  no  adjudication 
of  title  as  between  said  defendants  in  respect  to 
said  land  so  delineated,  except  that  the  title  thereto 
was  disputed  by  said  defendants  and  that  the  entire 
title  thereto  at  the  time  of  condemnation  lies  be- 
tween the  said  defendants. 

V. 

The  defendant  City  and  County  of  San  Francisco 
stipulates  that  it  withdraws  any  and  all  claim  of 
title  heretofore  made  to  any  of  the  streets  involved 
in  the  condemnation  in  the  above  causes. 
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Dated  June   ..-,   1946. 

/s/  ROBERT  W.  KENNY, 

Attorney  General  of  the 
State  of  California, 

/s/  HAROLD  B.  HAAS, 

Deputy  Attorney  General, 

/s/  MIRIAM  E.  WOLFF, 

Deputy  Attorney  General, 
Attorneys  for  Defendant, 
State  of  California. 

/s/  JNO.  J.  O 'TOOLE, 

City  Attorney,  City  and 
County  of  San  Francisco, 

/s/  REYNALD  J.  BIANCHI, 

Deputy  City  Attorney, 
City  and  County  of 
San  Francisco, 

Attorneys  for  Defendant, 
City  and  County  of 
San  Francisco. 

[Endorsed] :     Filed  July  4,  1947.    [25-C] 


34  State  of  California  vs, 

[Title  of  District  Court  and  Causes.] 

STIPULATION    ENTERED    INTO    AT    THE 
TRIAL    OF    THE    ABOVE    CAPTIONED 

CASE 

Mr.  Healy:  May  it  please  your  Honor,  your 
Honor  will  recall  this  trial  was  to  have  commenced 
about  three  weeks  ago,  and  just  after  getting 
started,  because  of  another  case,  this  matter  was 
continued  until  today.  Your  Honor  requested  that 
counsel  make  every  effort  possible  to  stipulate  to 
as  many  facts  as  we  could,  so  that  we  could  sim- 
plify the  issues. 

We  have  agreed  upon  certain  facts,  and  they 
were  draWji  up.  The  State  drew  up  the  stipulation; 
and  certain  portions  we  were  not  able  to  agree  with 
until  a  short  time  ago,  and  with  certain  amendments 
made  by  our  office,  these  facts  will  read  as  follows. 
A  little  later  we  will  have  this  document  tivnnscri^^ed 
and  presented  to  your  Honor. 

The  facts  we  now  stipulate  to  are  as  follows: 

That  prior  to  September  9,  1850,  a  portion  of 
the  land  subject  to  this  action,  and  all  of  the  lands 
claimed  by  the  State  of  California,  were  tide  and 
submerged  lands  covered  by  the  waters  of  the  Bay 
of  San  Francisco ;  that  on  said  date,  (alif  ornia  was 
admitted  into  and  became  a  member  of  the  miion 
of  states,  upon  an  equal  footing  with  the  original 
states  in  all  respects,  and  thereupon  and  by  that 
fact  acquired  title  to  all  tide  and  submerged  lands 
involved  in  these  cases ;  that  said  Act  of  1868,  page 
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716,  created  a  Board  of  Tide  Land  Commisgioiiers, 
and  authorized  and  directed  tlie  said  Board  io  take 
possession  of  all  the  salt  marsh  and  tide  lands  .and 
lands  lying  under  water,  situated  in  the  City  d^jxA 
County  of  San  Francisco,  and  to  cause  the  same  tO; 
be  surveyed  to  a  point  within  24  feet  of  wat^r  at, 
the  lowest  stage  of  the  tide;  that  after  the  comple- 
tion of  such  preliminary  survey,  the  Board  was  . 
directed  to  establish  the  Water  Line  Front  of  San 
Francisco,  and  cause  all  of  the  property  belonging 
to  the  State  lying  south  of  Second  Street,  within 
the  said  County  to  be  surveyed  into  lots  and  blocks. ' 

That  the  said  Act  further  authorized  and  diredteH ' 
the  said  Board  to  prepare  maps  of  the  aresi'as'  re^' 
surveyed  and  to  cause  the  lots  as  so  established  ito 
be  sold  at  public  auction;  that  pursuaiat  to- said-! 
Act,  the  Board  caused  said  surveys  to  be  ;made'aii4.j 
prepared  the  '^Map  of  Salt  Marsh  and  Tide  Lanida 
and  Lands  Lying  Under  Water,"  which  map  was 
duly  adopted  by  the  said  Board  of  Tide  Land  Com-  , 
missioners  on  March  19,  1869.  .       ,   : 

That  none  of  the  land  claimed  by  the  State  of 
California  in  these  answers  had  been  reclaimed,  at 
the  time  said  actions  were  commenced  and  that  all 
of  the  land  so  claimed  was  tide  or  submerged  lands. 

It  is  further  stipulated  that  the  acreage  claimed 
by  the  State  of  California  in  Action  No.  22416-R., 
Parcel  No.  1  as  described  in  the  amended  answer 
filed  by  the  State  is  0.79  acres,  and  that  as  to  this 
said  portion  of  the  property,  the  plaintiff  is 'com- 
j)romising  with  defendant  State  of  California  and 
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the  parties  pray  that  the  court  continue  the  hearing 
as  to  this  parcel  until  a  stipulation  for  judgment 
is  filed. 

That  in  Action  No.  22416-R,  in  Parcel  No.  2  as 
described  in  the  amended  answer  filed  by  the  State, 
the  State  of  California  claims  8.73  acres,  and  the 
parties  do  stipulate  that  8.73  acres  is  the  correct 
amount  of  acreage  in  said  parcel  claimed  by  the 
defendant,  State  of  California. 

That  in  Action  No.  22416-R,  Parcel  No.  3  as  de- 
scribed in  the  amended  answer  filed  by  the  State, 
the  State  has  been  paid  its  damages  and  the  matter 
is  not  at  issue  as  to  that  parcel. 

That  in  Action  No.  22147-R,  Parcel  No.  1  as 
described  in  the  amended  answer  filed  by  the  State, 
the  State  of  California  claims  7.909  acres,  and  that 
as  to  this  said  portion  of  the  property,  the  plaintiff 
is  compromising  with  defendant  State  of  California 
and  the  parties  pray  that  the  Court  continue  the 
hearing  as  to  this  parcel  until  a  stipulation  for 
judgment  is  filed. 

That  in  Action  No.  22147-R,  Parcel  No.  2  as 
described  in  the  amended  answer  filed  by  the  State, 
the  State  of  California  claims  13.476  acres  and  the 
parties  do  stipulate  that  13.376  acres  is  the  correct 
amount  of  acreage  in  said  parcel  claimed  by  the 
defendant.  State  of  California.   [28] 

That  in  Action  No.  22147-R,  Parcel  No.  3A  as 
described  in  the  amended  answer  filed  by  the  State, 
the  State  of  California  claims  6.85  acres,  and  the 
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parties  do  stipulate  that  6.85  acres  is  the  correct 
amount  of  acreage  in  said  parcel  claimed  by  the 
defendant,  State  of  California. 

That  in  Action  No.  22147-R,  Parcel  No.  3B  as 
described  in  the  amended  answer  filed  bv  the  State, 
the  State  of  California  claims  28.13  acres  is  the 
correct  amount  of  acreage  in  said  parcel  claimed 
by  the  defendant,  State  of  California. 

It  is  further  stipulated  that  the  acreage  claimed 
by  the  State  of  California  in  Action  No.  22261-R, 
Parcel  No.  1  as  described  in  the  amended  answer 
filed  by  the  State  is  1.884  acres,  and  that  as  to  this 
said  portion  of  the  property,  the  plaintiff  is  com- 
promising with  defendant  State  of  California  and 
the  parties  pray  that  the  court  continue  the  hear- 
ing as  to  this  parcel  until  a  stipulation  for  judg- 
ment is  filed. 

That  in  Action  No.  22261-R,  Parcel  No.  2  as 
described  tti  the  amended  answer  filed  bv  the  State, 
the  State  of  California  claims  64.61  acres,  and  the 
parties  so  stipulate  that  64.61  acres  is  the  correct 
amount  of  acreage  in  said  parcel  claimed  by  the 
defendant.  State  of  California. 

That  in  action  No.  22261-R,  Parcels  Nos.  3A  and 
3B,  the  United  States  of  America  is  compromising 
the  claims  of  both  the  State  of  California  and  the 
City  and  County  of  San  Francisco,  and  the  parties 
pray  that  as  to  said  parcels  the  court  continue  this 
hearing  until  a  stipulation  for  judgment  is  filed. 

That  the  matters  relevant  to  the  causes  and  not 
herein  stipulated  may  be  heard  and  determined  at 
the  trial  on  said  parcels. 
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I  may  say  to  your  Honor  now  the  portions  that 
the  gentleman  has  been  pointing  to  wliile  I  liave 
been  giving  to  your  Honor  the  facts  stipulated  to, 
all  of  tlie  portions  that  appear  in  blue  oi^  I  should 
say,  all  of  the  portions  other  than  in  j)ink,  are  mat- 
ters that  we  have  agreed  upon,  and  there  is  no  issue, 
and  vour  Honor  will  not  be  troubled  to  decide  those. 
Your  Honor  will  be  only  concerned  with  the  por- 
tions [29]  in  pink  on  this  large  map. 

Those,  your  Honor,  after  considerable  conferences 
and  meetings,  we  believe  are  the  facts  we  are  able 
to  stipulate  on,  and  the  other  points  of  the  case,  I 
think,  are  at  issue.   Is  that  correct,  Mr.  Haas? 

Mr.  Haas:  That  is  correct,  your  Honor.  This 
map  has  been  set  up  so  that  it  can  be  clearly  seen 
that  the  only  things  we  are  here  litigating  about  are 
the  areas  colored  in  pink.  All  of  the  rest  have  been 
compromised  out  and  are  not  at  issue. 

The  Court:     Very  well. 

Mr.  Haas:  It  will  be  stipulated  that  with  the 
exception  of  the  market  places,  the  lots  and  blocks 
inside  the  street  lines  were  sold  off  to  private  in- 
dividuals and  corporations,  and  that  the  dispute 
is  over  whether  or  not  the  street  areas  were  sold 
off.  At  least,  that  is  contended,  apparently,  that 
they  were. 

Mr.  Healy:  I  just  wanted  to  know  whether  we 
understand  each  other  on  this.  I  am  not  asking 
anything  about  the  streets  now,  because  that  is 
something  for  the  Court  to  determine,  but  it  is  an 
agreed  fact,  is  it  not,  Counsel,  that  the  area  between 
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the  streets,  the  lot  and  block  area,  was  sold  off  to 
private  ownership,  to  private  owners,  pursuant  to 
the  statute  of  1868  by  the  Board  of  Tide  Land  Com- 
missioners ?    That  is  so,  is  it  not? 

Mr.  Haas:  That  is  so,  of  course,  subject  to  fur- 
ther evidence  that  we  intend  to  put  in  as  to  the 
method  of  selling. 

Mr.  Healy:  We  won't  talk  about  the  method  of 
selling,  but  it  was  sold.  Did  I  state  it  fairly  and 
accurately  ? 

Mr.  Haas:  I  can't  speak  for  the  State.  So  far 
as  our  records  show. 

Mr.  Healy:     That  is  an  agreed  fact  in  the  case? 

Mr.  Haas:    Yes. 

Mr.  Healy:     All  right.   That  is  all. 

And  the  area  that  I  was  talking  about  is  the  area 
that  is  embraced  [30]  within  the  confines  of  these 
three  actions. 

Mr.  Haas:  That  is  that  portion  of  the  area  em- 
braced within  the  confines  of  these  three  actions 

Mr.  Healy:     Other  than  the  Stanford  Grant. 

Mr.  Haas:  I  was  going  to  say  it  was  the  Tide 
Land.  We  are  making  no  claims  to  the  central  part, 
the  Stanford  grant. 

[Endorsed] :     Filed  July  12,  1946.   [31] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
ern Division. 

No.  22147-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

230.5  ACRES  OP  LAND  in  the  City  and  County 
of  San  Francisco,  State  of  California,  CAR- 
RIE F.  REDNALL,  et  al.. 

Defendants. 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above  entitled  action  was  consolidated  for 
trial  with  United  States  vs.  193  acres  of  land  in 
the  City  and  County  of  San  Francisco,  State  of 
California,  Civil  22261-R,  and  United  States  vs. 
Certain  land  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  Civil  No.  22416-R,  and 
came  on  for  hearing  the  25th  day  of  June,  1946, 
before  the  above  entitled  Court,  the  Honorable 
Michael  J.  Roche  presiding,  a  jury  having  been 
waived  by  all  parties,  the  cause  having  been  duly 
and  regularly  continued  to  Jime  26,  1946,  for  fur- 
ther hearing  and  M.  Mitchell  Bourquin,  Special 
Assistant  to  the  Attorney  General,  John  J.  Healy, 
Jr.,  and  J.  Harold  Weise,  Special  Attorneys,  ap- 
pearing for  the  plaintiff,  United  States  of  America, 
and  Robert  W.   Kenny,  Attorney  General  of  the 
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State  of  California,  Harold  B.  Haas  and  Miriam  E. 
Wolff,  Deputies  Attorney  General,  appearing  for 
the  State  of  California,  and  the  evidence  having 
been  duly  taken  and  heard  and  the  cause  submitted 
for  decision,  the  Court  makes  and  files  its  Findings 
of  Fact  and  Conclusions  of  Law  as  follows:  [32] 

I. 

That  the  Complaint  in  the  above  entitled  action 
was  filed  on  the  4th  day  of  April,  1942 ;  that  on  the 
22nd  day  of  April,  1942,  plaintiff  filed  a  Declara- 
tion of  Taking  and  deposited  in  the  Registry  of  the 
Court,  the  sum  of  Seven  Hundred  Fifty-five  Thou- 
sand Three  Hundred  and  86/100  Dollars  ($755,- 
300.86)  estimated  just  compensation  for  the  taking 
of  the  property  the  subject  of  this  action  of  which 
said  sum  One  and  no/100  Dollar  ($1.00)  was  de- 
posited for  the  taking  of  Parcels  3A  and  3B  as 
hereinafter  more  particularly  described.  That  on 
said  day  April  22,  1942,  a  Judgment  on  said  Dec- 
laration of  Taking  was  entered  decreeing  that  the 
title  to  all  the  land  subject  of  the  above  entitled 
proceeding,  including  the  land  herein  referred  to 
as  Parcels  3A  and  3B  and  hereinafter  more  par- 
ticularly described,  vested  in  the  United  States  of 
America  in  fee  simple  and  the  right  to  just  com- 
pensation therefor  vested  in  the  persons  entitled 
thereto  upon  the  filing  of  said  Declaration  of 
Taking. 

II. 

That  the  above  entitled  action  was  instituted  and 
the  lands  the  subject  matter  of  said  action  are 
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taken  and  condemned  pursuant  to,  and  under  the 
authority  of  the  Act  of  Congress  approved  July  19, 
1940  (Public  Law  No.  757,  76th  Congress,  Third 
Session),  which  act  authorizes  the  acquisition  of 
land  for  Naval  purposes  and  the  Second  War  Pow- 
ers Act  of  1942  (S2208,  77th  Congress,  Second 
Session). 

III. 

That  said  lands  were  taken  and  condemned  under 
the  authority  of  the  above  mentioned  acts  of  Con- 
gress for  the  expansion  of  facilities  at  the  Naval 
Drydock,  Hunters  Point,  San  Francisco,  California, 
and  are  suitable  and  necessary  for  said  purpose; 
that  said  use  of  said  lands  constitutes  a  public  use, 
and  that  the  acquisition  of  said  lands  by  plaintiff 
was  of  the  greatest  public  benefit  and  the  least  pri- 
vate injury. 

IV. 

That  service  has  been  properly  made  upon  all 
persons  interested  in  said  lands  hereinafter  de- 
scribed :   [33] 

V. 

That  prior  to  September  9,  1850,  the  lands  sub- 
ject of  this  trial  were  tide  and  submerged  lands 
covered  by  the  waters  of  the  Bay  of  San  Francisco ; 
that  on  said  date,  California  was  admitted  into  and 
became  a  member  of  the  union  of  states,  upon  an 
equal  footing  with  the  original  states  in  all  re- 
spects, and  thereupon  and  by  that  fact  acquired 
title  to  all  tide  and  submerged  lands  involved  in  this 
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trial;  that  the  Act  of  1868  (Stats,  of  Cal.  1867-68, 
page  716)  created  a  Board  of  Tide  Land  Commis- 
sioners, and  authorized  and  directed  the  said  Board 
to  take  possession  of  all  the  salt  marsh  and  tide 
lands  and  lands  lying  under  water,  situated  in  the 
City  and  County  of  San  Francisco,  and  to  cause 
the  same  to  be  surveyed  to  a  point  within  24  feet 
of  water  at  the  lowest  stage  of  the  tide;  that  after 
the  completion  of  such  preliminary  survey,  the 
Board  was  directed  to  establish  the  Water  Line 
Front  of  San  Francisco,  and  cause  all  of  the  prop- 
erty belonging  to  the  State  lying  south  of  Second 
Street,  within  the  said  County  to  be  surveyed  into 
lots  and  blocks. 

That  the  said  Act  further  authorized  and  directed 
the  said  Board  to  prepare  maps  of  the  area  as  re- 
surveyed  and  to  cause  the  lots  as  so  established  to 
be  sold  at  public  auction ;  that  pursuant  to  said  Act, 
the  Board  caused  said  surveys  to  be  made  and  pre- 
pared the  ^^Map  of  Salt  Marsh  and  Tide  Lands  and 
Lands  Lying  Under  Water,"  which  map  was  duly 
adopted  by  the  said  Board  of  Tide  Land  Commis- 
sioners on  March,  1869. 

That  none  of  the  land  claimed  by  the  State  of 
California  in  this  action  had  been  reclaimed  at  the 
time  said  action  was  commenced  and  that  all  of  the 
land  so  claimed  was  tide  or  submerged  lands. 

VI. 

That  pursuant  to  said  statute,  said  Tide  Land 
Commissioners  sold,  at  public  auction,  all  the  right, 
title,  and  interest  of  defendant.  State  of  California, 


44  State  of  California  vs. 

in  and  to  the  property  in  said  lots  exhibited  on  said 
map  and  said  sales  were  by  lots  in  accordance  with 
said  survey  and  map. 

VII. 

That  said  Parcels  3A  and  3B,  respectively,  em- 
brace and  are  a  portion  [34]  of  certain  streets  and 
alleys  exhibited  and  delineated  upon  said  map, 
^*Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water." 

VIII. 

That  the  interest  or  title  that  defendant,  State 
of  California,  retained  in  said  Parcels  3A  and  3B, 
respectively,  was  retained  only  for  the  purpose  of 
providing  ingress  and  egress  to  said  lots  sold  and 
that  the  interest  or  title  of  defendant,  State  of 
California,  in  and  to  said  parcels  at  the  date  of  the 
taking  herein  was  subject  to  easements  for  access 
to  and  from  said  lots  exhibited  and  delineated  upon 
said  survey  and  map. 

IX. 

That  Parcel  3A  is  that  certain  piece  or  parcel  of 
land  situate  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  and  more  particularly 
described  as  follows: 

All  those  certain  streets  and  avenues  lying 
within  an  area  bounded  on  the  west  by  the 
southeasterly  line  of  Coleman  Street,  on  the 
north  and  east  by  the  Water  Line  Front  and 
on  the  south  by  the  ^'Stanford"  patent  line, 
containing  6.85  acres,  more  or  less. 
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That  just  compensation  for  said  parcel  including 
any  and  all  damages  to  the  larger  tract  of  which 
said  Parcel  3A  is  a  part  is  the  sum  of  One  and 
no/100  Dollar  ($1.00). 

X. 

That  Parcel  3B  is  that  certain  piece  or  parcel  of 
land  situate  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  and  more  particularly 
described  as  follows: 

All  those  certain  streets  and  avenues  lying 
within  an  area  bounded  on  the  east  by  the 
Water  Line  Front,  on  the  south  by  the  north- 
easterly line  of  Oakdale  Avenue,  on  the  west 
by  the  *' Stanford"  patent  line,  and  on  the  north 
by  the  southwesterly  line  of  the  Hunters  Point 
Naval  Drydocks,  containing  28.13  acres,  more 
or  less. 

That  just  compensation  for  said  parcel  including 
any  and  all  [35]  damages  to  the  larger  tract  of 
which  said  Parcel  3B  is  a  part  is  the  sum  of  One 
and  no/100  Dollar  ($1.00). 

XI. 

Eixcept  as  hereinbefore  more  particularly  set 
forth  all  of  the  allegations,  the  Plaintiff's  Com- 
plaint are  true. 

XII. 

Except  as  hereinbefore  more  particularly  set 
forth  all  the  allegations  of  the  answer  and  amended 
answer  of  defendant,  State  of  California,  are  not 
true. 
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Conclusions  of  Law 

I. 

That  the  Court  has  jurisdiction  of  the  parties 
and  the  subject  matter  of  this  action. 

II. 

That  the  use  for  which  the  property  is  taken  is 
a  public  use  of  the  United  States  and  that  the 
United  States  is  authorized  by  law  to  acquire  the 
same  by  condemnation. 

III. 

That  the  damage  suffered  by  the  State  of  Cali- 
fornia for  the  taking  of  Parcel  3A  is  the  sum  of 
One  and  no/100  Dollar  ($1.00). 

That  the  damage  suffered  by  the  State  of  Cali- 
fornia for  the  taking  of  Parcel  3B  is  the  sum  of 
One  and  no/100  Dollar  ($1.00). 

IV. 

That  a  Judgement  of  Condemnation  in  the  form 
provided  by  law  shall  be  made  and  entered  herein. 

V. 

Let  Judgment  be  entered  accordingly. 
Done  in  Open  Court,  this  22nd  day  of  January, 
1947. 

MICHAEL  J.  ROCHE, 
Judge. 
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Receipt  of  the  foregoing  Findings  of  Fact  and 
Conclusions  of  Law  is  hereby  acknowledged  this 
12th  day  of  December,  1946. 

ROBERT  W.  KENNY, 

Attorney  General  of  the 
State  of  California, 

By  HAROLD  H.  HAAS, 

Deputy  Attorney  General. 

[Endorsed] :     Filed  Jan.  22,  1947.  [36] 


[Title  of  District  Court  and  Cause.] 

FINAL  JUDGMENT  AS  TO  PARCELS 
3-A  AND  3-B 

The  above  entitled  action  was  consolidated  for 
trial  with  United  States  v.  193  Acres  of  land  in 
the  City  and  County  of  San  Francisco,  State  of 
California,  Civil  22261-R  and  United  States  v. 
Certain  land  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California  Civil  No.  22416-R,  and 
came  on  for  hearing  the  25th  day  of  June,  1946, 
before  the  above  entitled  Court,  the  Honorable 
Michael  J.  Roche  presiding,  a  jury  having  been 
waived  by  all  parties,  the  cause  having  been  duly 
and  regularly  continued  to  June  26,  1946,  for  fur- 
ther hearing  and  M.  Mitchell  Bourquin,  Special  As- 
sistant to  the  Attorney  General,  John  J.  Healy,  Jr., 
and  J.  Harold  Weise,  Special  Attorneys  appearing 
for  the  plaintiff.  United  States  of  America,  and 
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Ro])ert  W.  Kennv,  Attorney  General  of  the  State 
of  California,  Harold  B.  Haas  and  [37]  Miriam  E. 
Wolff,  Deputies  Attorney  General,  appearing  for 
the  State  of  California,  and  the  evidence,  l)oth  oral 
and  documentary,  having  been  introduced  by  the 
parties  hereto  and  the  case  having  been  fully  tried 
and  presented  to  the  Court,  and  briefs  having  been 
submitted  by  the  respective  parties  and  the  cause 
having  been  submitted  for  decision  on  the  19th  day 
of  October,  1946,  and  the  Court  having  heretofore 
filed  its  written  Findings  of  Fact  and  Conclusions 
of  Law; 

Wherefore,  by  reason  of  the  law  and  the  findings 
herein. 

It  Is  Hereby  Ordered,  Adjudged  And  Decreed : 

I. 

That  the  title  to  Parcels  3-A  and  3-B  of  the  lands 
subject  of  the  above  entitled  action  vested  in  the 
United  States  of  America  in  fee  simple  absolute  on 
the  22nd  day  of  April,  1942. 

II. 

That  Parcel  3-A  is  that  certain  piece  or  parcel  of 
land  situate  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  and  more  particularly 
described  as  follows: 

All  those  certain  streets  and  avenues  lying 
within  an  area  bounded  on  the  west  by  the 
southeasterly  line  of  Coleman  Street,  on  the 
north  and  east  by  the  Water  Line  Front  and 
on  the  south  by  the  ''Stanford"  patent  line, 
containing  6.85  acres,  more  or  less. 
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III. 

That  Parcel  3-B  is  that  certain  piece  or  parcel 
of  land  situate  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  and  more  particularly 
described  as  follows: 

All  those  certain  streets  and  avenues  lying 
within  an  area  bounded  on  the  east  by  the 
Water  Line  Front,  on  the  south  by  the  north- 
easterly line  of  Oakdale  Avenue,  on  the  west 
by  the  ^'Stanford"  patent  line,  and  on  the  north 
by  the  southwesterly  line  of  the  Hunters  Point 
Naval  Dry  docks,  containing  28.13  acres,  more 
or  less. 

IV. 
That  the  defendant  State  of  California  is  awarded 
the  sum  of  One  Dollar  for  each  of  said  Parcels 
3-A  and  3-B,  respectively,  [38]  together  with  inter- 
est from  the  date  of  the  entry  of  this  Judgment 
until  paid. 

Done  In  Open  Court,  this  22nd  day  of  January, 
1947. 

MICHALE  J.  ROCHE, 
Judge. 

Approved  as  to  form: 

FRED  N.  HOWSER, 

Attorney  General  of  the 
State  of  California. 
By  MIRIAM  E.  WOLFF, 

Deputy  Attorney  General, 
Attorney  for  the  State  of 
California.  •  i   - 

[Endorsed]:     Filed  and  Entered  Jan.  22,  1947. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Honorable  Michael  J.  Roche,  Judge  of  the 
District  Court  of  the  United  States,  Southern 
Division,  Northern  District  of  California,  and 
to  M.  Mitchell  Bourquin,  Esq.,  Special  Assist- 
ant to  the  Attorney  General,  and  John  H. 
Healy,  Jr.  and  John  Harold  Weise,  Esqs.,  At- 
torneys for  Plaintiff: 

You  and  each  of  you  will  please  take  notice  that 
the  defendant,  State  of  California,  hereby  appeals, 
to  the  United  States  Circuit  Court  of  Appeals, 
Ninth  Judicial  District,  from  that  portion  of  the 
final  judgment  as  to  parcels  3-A  and  3-B  therein 
awarding  defendant,  State  of  California,  the  sum 
of  One  Dollar  for  its  interest  therein  and  denying 
defendant,  State  of  California,  any  further  or  addi- 
tional compensation  for  the  taking  of  said  property. 

Dated :   April  21,  1947. 

/s/  FRED  N.  HOWSER, 

Attorney  General. 

/s/  HAROLD  B.  HAAS, 

Deputy  Attorney  General. 
/s/  MIRIAM  E.  WOLFF, 

Deputy  Attorney  General. 
Attorneys  for  Defendant 
State  of  California. 
[Affidavit  of  service  by  mail.] 

[Endorsed]:     Filed  April  21,  1947.  [40] 
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In  The  District  Court  of  tlie  United  States  in 
and  for  the  Northern  District  of  California, 
Southern  Division 

No.  22147-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

230.5  Acres  of  Land  in  the  City  and  County  of  San 
Francisco,  State  of  California,  CARRIE  F. 
REDNALL,  et  al.. 

Defendants. 

[Title  of  District  Court  and  Cause.]  ^  . 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  By  These  Presents:  '  ' 

That  Pacific  Indemnity  Company  a  cor|)oration 
duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  California,  and  duly 
licensed  to  transact  a  surety  business  in  the  State 
of  California,  is  held  and  firmly  bound  unto  the 
United  States  of  America,  plaintiff  in  the  above 
entitled  action,  in  the  sum  of  Two  Hundred  Fifty 
and  No/100  Dollars  ($250.00),  to  be  paid  xmto  said 
United  States  of  America,  for  which  payment  well 
and  truly  to  be  made  Pacific  Indemnity  Company 
binds  itself,  its  successors  and  assigns  firmly  by 
these  presents. 


52  State  of  California  vs. 

Signed,  Sealed  And  Dated  This  10th  Day  Of 
March,  1947. 

The  condition  of  the  above  obligation  is  such  that 
[41]  whereas  State  of  California,  defendant  in  the 
above  entitled  cause,  has  appealed  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  judgment  of  the  above  entitled 
court  entered  in  said  cause  on  the  22nd  day  of 
January,  1947; 

Now,  Therefore  the  condition  of  the  above  obli- 
gation is  such  that  is  the  said  appellant,  State  of 
California,  shall  pay  all  costs  if  the  said  appeal  is 
dismissed  or  the  said  judgment  affirmed,  or  such 
costs  as  the  appellate  court  may  award  if  the  said 
judgment  is  modified,  then  this  obligation  shall  be 
void ;  otherwise  the  same  shall  be  and  remain  in  full 
force  and  effect. 

It  Is  Further  Stipulated  as  a  part  of  the  fore- 
going bond  that  in  case  of  a  breach  of  any  condi- 
tion thereof,  the  above  named  District  Court  may, 
upon  notice  to  said  surety  of  not  less  than  ten  days, 
proceed  summarily  in  the  above  entitled  action  to 
ascertain  the  amount  which  said  surety  is  bound  to 
pay  on  account  of  such  breach  and  render  judgment 
therefor  against  said  surety  and  award  execution 
therefor. 

PACIFIC  INDEMNITY  CO. 

[Seal]        By  B.  L.  TRAVISS, 

Attorney  in  Fact. 
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State  of  California, 

City  and  County  of  San  Francisco — ss: 

On  this  10th  day  of  March  in  the  year  one  thou- 
sand nine  hundred  and  forty-seven  before  me, 
Emily  K.  McCorry  a  Notary  Public  in  and  for  said 
County  and  State,  residing  therein,  duly  commis- 
sioned and  sworn,  personally  appeared  R.  L.  Tra- 
viss,  known  to  me  to  be  the  duly  authorized  Attor- 
ney-in-Fact of  Pacific  Indemnity  Company,  and  the 
same  person  whose  name  is  subscribed  to  the  within 
instrument  as  the  Attorney-in-Fact  of  said  Com- 
pany, and  the  said  R.  L.  Traviss  acknowledged  to 
me  that  he  subscribed  the  name  of  Pacific  Indemnity 
Company,  thereto  as  surety  and  his  own  name  as 
Attorney-in-Fact. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year  in 
this  Certificate  first  above  written. 

[Seal]  EMILY  K.  McCORRY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  December  21,  1950. 
[Endorsed]:     Filed  April  21,  1947.   [42] 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSMISSION  OF  EXHIBITS 
TO  THE  UNITED  STATES  CIRCUIT 
COURT  OF  APPEALS  FOR  THE  NINTH 
CIRCUIT 

It  appearing  to  the  court  that  the  exhibits  in  the 
above  entitled  matter  consist  of  maps,  diagrams 
and  original  papers,  not  capable  of  reproduction 
in  the  printed  record. 

Now,  Therefore,  It  Is  Hereby  Ordered  that  copies 
of  the  original  papers  and  exhibits  which  were 
introduced  in  evidence  during  the  trial  of  said 
cause  need  not  be  copied  in  the  Record  of  Appeal 
in  said  cause  to  be  filed  in  connection  with  the 
appeal  of  said  defendant  and  appellant,  and  that 
all  original  papers  and  exhibits  introduced  in  evi- 
dence at  the  trial  of  said  cause  in  the  above  entitled 
court  by  plaintiff.  United  States  of  America,  and 
defendant,  State  of  California,  [43]  with  respect 
to  Parcels  3-A  and  3-B,  together  with  all  the  orig- 
inal papers  and  exhibits  introduced  in  evidence  at 
the  trial  of  said  action  with  respect  to  Parcel  2  of  ac- 
tion 22261-R  and  Parcel  2  of  action  22416-R,  which 
actions  were  consolidated  with  the  above  entitled 
action  for  the  purposes  of  trial,  may  be  transferred 
and  transmitted  in  their  original  form  to  the  court 
to  which  said  appeal  is  taken,  namely,  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit;  and 
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It  Is  Further  Ordered  that  all  such :  original 
papers  and  exhibits  shall  be  included  in  and  be  a 
part  of  the  Eecord  on  Appeal  to  the  same  effect 
as  though  copied  therein.  , 

It  Is  Further  Ordered  that  the  said  exhibits  and 
testimony  introduced  in  evidence  at  the  trial  of 
Parcels  3-A  and  3-B  of  the  above  entitled  action 
were  also  introduced  in  evidence  with  reference  to 
Parcel  2  of  action  22261-R  and  Parcel  2  of  action 
22416-R,  which  actions  were  consolidated  with  the 
above  entitled  action  for  the  purposes  of  trial,  and 
that  the  original  papers  and  exhibits,  all  of  which 
are  the  subject  of  this  Order,  may  be  "Considered  by 
the  court  with  like  effect  with  reference  to  Parcel 
2  of  action  22261-R  and  Parcel  2  of  action  22416-R. 

Dated:  July  29,  1947. 

GEORGE  B.  HARRIS, 
Judge  of  the  U.  S. . 
District  Court.      ; 

[Endorsed]:     Filed  July  29,  1947.  [44] 
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STIPULATION  AND  AGREEMENT  FOR 
CONSOLIDATION 

Whereas,  this  case  with  respect  to  Parcels  3-A 
and  3-B  was  consolidated  with  case  22261-G  with 
respect  to  Parcel  2  of  that  case,  and  with  case 
22416-R  with  respect  of  Parcel  2  of  that  case,  for 
purposes  of  trial,  the  evidence  relating  to  each  of  the 
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above  parcels  being  considered  with  reference  to 
each  of  the  other  parcels;  and  judgment  having  been 
entered  on  January  22,  1947,  in  each  of  these  cases 
as  to  each  of  these  parcels  in  the  amount  of  $1.00 
each,  and  the  State  of  California  having  filed  notice 
of  appeal  in  each  of  these  cases  dated  April  21,  1947, 
as  to  each  of  these  judgments  for  each  of  the  afore- 
mentioned parcels;  and 

Whereas,  it  is  the  intention  of  the  State  of  Cali- 
fornia to  appeal  said  cases  to  the  Ninth  Circuit 
Court  of  Appeals ; 

Therefore,  it  is  hereby  stipulated  by  the  State  of 
California,  one  of  the  Defendants  herein,  by  Fred 
N.  Howser,  Attorney  General  of  the  State  of  Cali- 
fornia, and  Harold  B.  Haas,  Deputy  Attorney  Gen- 
eral of  the  State  of  California,  and  Miriam  E. 
Wolff,  Deputy  Attorney  General  of  the  State  of 
California,  and  the  United  States  of  America,  Pe- 
titioner, by  J.  Edward  Williams,  Acting  Assistant 
Attorney  General  of  the  United  States,  and  M. 
Mitchell  Bourquin,  Special  Assistant  to  the  Attor- 
ney General,  that  said  causes,  to  wit:  Civil  Nos. 
22147-R  with  respect  to  Parcels  3-A  and  3-B 
22261-G  with  respect  to  Parcel  2,  and  22416-R  with 
respect  to  Parcel  2,  above  designated,  be  consoli- 
dated as  one  cause  for  the  purpose  of  appealing 
the  sanie  to  the  Ninth  Circuit  Court  of  Appeals. 
It  is  further  agreed  that  but  one  appeal  be  prose- 
cuted regarding  such  consolidated  cases,  and  that 
the  record  be  printed  and  treated  as  one,  and  that 
all  considerations,  orders,  judgments  and  mandates 
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made  by  the  Ninth  Circuit  Court  of  Appeals  be 
effective  in  each  case  above  described  the  same  as  if 
the  appeal  had  been  taken  in  each  case  individually. 

Dated:   this  27th  day  of  August,  1947. 

THE  STATE  OF  CALIFORNIA, 

Defendant. 

By  /s/  FRED  M.  HOWSER, 

Attorney  General  of  the  State 
of  California. 

/s/  HAROLD  B.  HAAS, 

Deputy  Attorney  General  of 
the  State  of  California. 

/s/  MIRIAM  E.  WOLFF, 

Deputy  Attorney  General  of 
the  State  of  California. 

UNITED  STATES 
OF  AMERICA, 

Petitioner. 

By  /s/  J.  EDWARD  WILLIAMS, 
Acting  Assistant  Attorney  General  of  the  United 
States  of  America. 

M.  MITCHELL  BOURQUIN, 

Special  Assistant  to  the 
Attorney  General. 

[Endorsed] :     Filed  August  27,  1947.  [46] 
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[Title  of  District  Court  and  Cause.] 

ORDER  CONSOLIDATING  CAUSES 
ON  APPEAL 

Upon  the  filing  and  reading  of  the  Stipulation 
and  Agreement  to  consolidate  this  case  with  respect 
to  Parcels  3-A  and  3-B  with  case  22261-G  with 
respect  to  Parcel  2  of  that  <^ase,  and  with  case 
22416-R  with  respect  to  Parcel  2  of  that  case  for 
purposes  of  Appeal  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  good  cause  appearing 
therefore, 

It  is  hereby  ordered  that  said  causes,  to  wit: 
Civil  Nos.  22147-R  with  respect  to  Parcels  3-A 
and  3-B,  22261-G  with  respect  to  Parcel  2,  and 
22416-R  with  respect  to  Parcel  2,  above  designated, 
be  and  the  same  are  hereby  consolidated  as  one 
cause  for  the  purpose  of  appealing  the  same  to  the 
Ninth  Circuit  Court  of  Appeals,  and  it  is  further 
ordered  [47]  that  but  one  appeal  be  prosecuted  re- 
garding such  consolidated  causes,  and  that  the  rec- 
ord be  printed  and  treated  as  one  and  the  same 
appeal. 

Dated  at  San  Francisco,  California,  this  28th 
day  of  August,  1947. 

MICHAEL  J.  ROCHE, 
Judge,  United  States 
District  Court. 
FRANCIS  A.  GARRECHT, 
Judge,  Circuit  Court 
of  Appeals. 

[Endorsed] :     Filed  August  28,  1947.  [48] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON 
APPEAL 

Comes  Now  Appellant,  State  of  California,  one 
of  the  defendants  above  named,  and  states  that  its 
appeal  is  from  that  portion  of  the  judgment  de- 
creeing that  the  State  of  California  is  entitled  to 
receive  the  sum  of  One  and  no/100  ($1.00)  Dollars 
and  no  more  for  the  taking  of  parcel  3- A  and  the 
sum  of  One  and  no/100  ($1.00)  Dollars  and  no  more  ' 
for  the  taking  of  parcel  3-B,  which  was  given,  made 
and  entered  in  the  above  entitled  cause  on  the  22nd 
day  of  January,  1947,  and  that  said  appellant  will 
rely  on  its  appeal  herein  on  the  following  points;  i; 

I. 

That   the    above-named    United    States    District 
Court  erred  in  finding  that  the  interest  or  title  that 
defendant,  State  of  California,  retained  in  said  pa,r-  - 
eels  3-A  and  3-B  was  retained  only  for  the  purpose 
of  providing  ingress  and  egress  to  said  lots  sold. 

n. 

That  the  said  Court  erred  in  finding  that  the 
interest  or  title  that  defendant.  State  of  California, 
retained  in  said  parcels  3-A  and  3-B  at  the  date  of 
the  taking  herein  was  subject  to  easements  for 
access  to  and  from  said  lots  delineated  Upon  said 
survey  map. 
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III. 

That  the  said  Court  erred  in  finding  that  just 
compensation  for  the  taking  of  said  parcels  3-A 
and  3-B,  including  any  and  all  damages  to  the 
larger  tract  of  which  said  parcels  3-A  and  3-B  are 
a  part,  is  the  sum  of  Two  and  no/100  (|2.00) 
Dollars. 

IV. 

That  the  said  Court  erred  in  not  finding  that  said 
property  was  never  laid  out  upon  the  grounds  as 
streets. 

V. 

That  the  said  Court  erred  in  not  finding  and  in 
not  concluding  that  the  said  property  was  never 
opened  nor  declared  open  as  streets. 

VI. 

That  the  said  Court  erred  in  not  finding  and  in 
not  concluding  that  the  said  property  was  never 
dedicated  as  streets. 

VIL 

That  the  said  Court  erred  in  not  finding  and 
in  not  concluding  that  the  said  property  was  not 
subjected  to  any  [50]  easement  as  streets. 

VIII. 

That  the  said  Court  erred  in  rendering  its  deci- 
sion and  making  and  entering  its  judgment  herein 
in  that  the  evidence  was  and  is  insufiicient  to  justify 
the  judgment  rendered  by  said  Court. 
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IX. 

That  the  said  Court  erred  in  rendering  its  deci- 
sion and  making  and  entering  its  judgment  herein 
against  the  defendant,  State  of  California,  in  that 
said  judgment  is  contrary  to  the  law  and  the  facts. 

X. 

That  the  said  Court  erred  in  not  making  its  judg- 
ment herein  in  favor  of  defendant.  State  of  Cali- 
fornia and  against  plaintiff  United  States  of 
America  in  the  sum  of  $31,232,25. 

Dated:  June  15,  1947. 

FRED  N.  HOWSER, 

Attorney  General  of  the  State 
of  California, 

/s/  HAROLD  B.  HAAS, 

Deputy  Attorney  General, 

/s/  MIRIAM  E.  WOLFF, 

Deputy  Attorney  General, 
Attorneys  for  defendant 
State  of  California. 

[Endorsed] :  Filed  Sept.  4,  1947.  [51]  , 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
ern Division 

No.  22147-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs.  ' 

230.5  Acres  of  land  in  the  City  and  County  of  San 
Francisco,  State  of  California,  CARRIE  P. 
REDNALL,  et  al., 

Defendants. 

No.  22261-R 
UNITED  STATES  OF  AMERICA, 

^^  Plaintiff, 

193  Acres  of  land,  City  and  County  of  San  Fran- 
cisco, State  of  California,  MATILDA  PRIOR 
ANDREWS  II,  et  al., 

Defendants. 

No.  22416-R 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 

V  o. 

CERTAIN  LAND  IN  THE  CITY  AND  COUNTY 
OF  SAN  FRANCISCO,  STATE  OF  CALI- 
FORNIA, et  al., 

Defendants.  [52] 

DESIGNATION  OF  THE  PORTIONS  OF  THE 
RECORD,  PROCEEDINGS  AND  EVI- 
DENCE TO  BE  CONTAINED  IN  THE 
RECORD  ON  APPEAL 

The  following  portions  of  the  record,  proceedings 
and  evidence  in  the  above  three  cases  are  hereby 
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designated  by  appellant  to  be  the  portions  of  the 
record,  proceedings  and  evidence  to  be  contained 
in  the  record  on  appeal  in  this  canse. 

In  action  No.  22147-R: 

(1)  Complaint; 

(2)  Answer  of  Defendant,  State  of  California; 

(3)  Amended  Answer  of  Defendant,  State  of 
California; 

(4)  Stipulation  entered  into  at  the  trial  of  the 
above-captioned  case; 

(5)  Stipulation  as  to  Market  Places  entered  into 
between  the  Defendant,  State  of  California,  and  the 
Defendant,  City  and  County  of  San  Francisco; 

(6)  Findings  of  Fact  and  Conclusions  of  Law, 
with  respect  to  Parcels  3-A  and  3-B ; 

(7)  Judgment  as  to  Parcels  3-A  and  3-B; 

(8)  Notice  of  Appeal; 

(9)  Bond  for  costs  on  Appeal; 

(10)  All  exhibits  introduced  by  plaintiff  United 
States  of  America  and  Defendant  State  of  Califor- 
nia with  respect  to  Parcels  3-A  and  3-B  and  all 
exhibits  introduced  by  plaintiff  United  States  of 
America  and  Defendant  State  of  California  with 
respect  to  Parcel  2  of  action  22261-R  and  Parcel  2 
of  action  22416-R  which  actions  were  consolidated 
with  the  above-entitled  action  for  the  purposes  of 
trial ; 

(11)  All  testimony  and  proceedings  of  the  trial 
with  respect  to  Parcels  3-A  and  3-B  contained  in 
the  original  Transcript  of  Testimony  prepared  by 
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the  Official  Court  Reporter,  together  with  all  testi- 
mony and  proceedings  of  the  trial  with  respect  to 
Parcel  2  of  action  22261-R  and  Parcel  2  of  action 
22416-R,  which  actions  were  consolidated  with  the 
above-entitled  action  for  the  purposes  of  trial ; 

(12)  Statement  of  Points  on  which  Appellant  in- 
tends to  rely  on  appeal;  [53] 

(13)  Order  for  transmission  of  exhibits  to  the 
United  States  Circuit  Court  of  Appeals; 

(14)  Stipulation   and   agreement   for   consolida- 
tion; 

(15)  Order  consolidating  causes  on  appeal; 

(16)  This  Designation; 

(17)  Clerk's  Certificate. 

In  action  No.  22261-R : 

(18)  Complaint  and  Order  for  immediate  pos- 
session ; 

(19)  Answer  of  Defendant,  State  of  California; 

(20)  Amendment  to  Complaint; 

(21)  Amended  Answer  of  Defendant,   State   of 
California ; 

(22)  Findings  of  Fact  and  Conclusions  of  Law 
with  respect  to  Parcel  No.  2; 

(23)  Judgment  as  to  Parcel  No.  2; 

(24)  Notice  of  Appeal; 

(25)  Bond  for  Costs  on  Appeal; 

(26)  Statement  of  Points  on  which  appellant  in- 
tends to  rely  on  appeal. 
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In  action  No.  22416-R: 

(27)  Complaint  and  Order  for  immediate  pos- 
session ; 

(28)  Answer  of  Defendant,  State  of  California; 

(29)  Amended  Answer  of  Defendant,   State  of 
California ; 

(30)  Findings  of  Fact  and  Conclusions  of  Law 
with  respect  to  Parcel  No.  2; 

(31)  Judgment  as  to  Parcel  No.  2; 

(32)  Notice  of  Appeal; 

(33)  Bond  for  Costs  on  Appeal; 

(34)  Statement  of  points  which  appellant  intends 
to  rely  on  appeal. 

Dated  September  4,  1947. 

FRED  N.  HOWSER, 

Attorney  General  of  the 
State  of  California, 

/s/  HAROLD  B.  HAAS, 

Deputy  Attorney  General, 

/s/  MIRIAM  E.  WOLFF, 

Deputy  Attorney  General, 
Attorneys  for  Defendant 
State  of  California. 
[Affidavit  of  mailing.] 

[Endorsed] :     Filed  Sept.  4,  1947.  [54] 
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In  tlie  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
em  Division 

No.  22261-W 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 
vs. 

193  ACRES  OF  LAND,  City  and  County  of  San 
Francisco,  State  of  California,  and  MATILDA 
PRIOR  ANDREWS  II,  et  al.. 

Defendants. 

COMPLAINT  IN  CONDEMNATION 

Now  comes  the  United  States  of  America,  by 
M.  Mitchell  Bourquin,  Special  Assistant  to  the 
Attorney  General,  at  the  direction  and  under  the 
authority  of  the  Attorney  General  of  the  United 
States,  and  pursuant  to  the  request  of  the  Acting 
Secretary  of  the  Navy,  and  for  cause  of  action 
against  the  above  named  defendants,  alleges  as 
follows : 

I. 

That  this  proceeding  is  instituted  and  the  lands 
hereinafter  described  are  taken  pursuant  to  the 
provisions  contained  in  the  Act  of  Congress  ap- 
proved January  29,  1942  (Public  Law  420,  77th 
Congress,  56  Stat.,  Chap.  25),  and  the  Act  of  Con- 
gress approved  February  7,  1942  (Public  Law  441, 
77th  Congress,  56  Stat.,  Chap.  46),  appropriating 
funds  therefor. 
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II. 

That  the  lands  hereinafter  described  are  taken 
and  condemned  under  the  authority  of  the  above 
mentioned  Acts  of  Congress  for  the  uses  and  pur- 
poses authorized  by  said  Acts,  and  are  sought  and 
taken  for  use  in  connection  with  the  establishment 
of  the  Naval  Dry  Docks,  Hunters  Point,  California, 
and  are  suitable  and  necessary  for  said  purpose; 
that  said  use  of  said  lands  constitutes  a  public  use, 
and  said  lands  have  been  selected  by  the  Acting 
Secretary  of  the  Navy  for  acquisition  for  said  pur- 
poses and  uses  above  stated,  and  are  required  for 
immediate  use  in  order  that  the  necessary  work  may 
be  begun  thereon  for  carrying  out  said  purposes  and 
uses. 

III. 

That  the  acquisition  of  said  lands  by  plaintiff  will 
be  of  the  greatest  public  benefit  and  the  least  private 
injury;  that  no  part  of  said  lands  has  heretofore 
been  [57]  appropriated  for  public  use  by  said  plain- 
tiff or  for  the  State  of  California,  or  any  political 
subdivision  thereof. 

IV. 

That  the  estate  or  interest  which  plaintiff  seeks 
to  take  and  condemn  is  the  fee  simple  title  to  the 
hereinafter  described  lands. 

V. 

That  there  are  sufficient  funds  now  available  with 
which  plaintiff  can  and  is  authorized  to  pay  just 
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compensation  for  the  lands  sought  to  be  taken  and 
condemned  herein,  in  whatever  sum  may  be  ulti- 
mately awarded  in  this  proceeding  for  the  taking 
of  said  lands  and  any  damages  resulting  therefrom. 

VI. 

That  the  lands  to  be  taken  and  condemned  in  this 
proceeding  aggregate  193  acres,  are  situate  in  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, and  are  more  particularly  described  as 
follows : 

Beginning  at  the  intersection  of  the  North- 
easterly line  of  Oakdale  Avenue  with  the  South- 
easterly line  of  Donahue  Street;  thence  South- 
easterly along  the  Northeasterly  line  of  said 
Oakdale  Avenue  to  the  U.  S.  Government  Bulk- 
head line ;  thence  Southerly  along  the  said  U.  S. 
Government  bulkhead  line  to  its  intersection 
with  the  Southwesterly  line  of  Shafter  Ave- 
nue; thence  Northwesterly  along  the  South- 
westerly line  of  Shafter  Avenue  to  its  inter- 
section with  the  Southeasterly  line  of  Alvord 
Street;  thence  Southwesterly  along  the  South- 
easterly line  of  Alvord  Street  to  its  intersection 
with  the  Southwesterly  line  of  Wallace  Ave- 
nue; thence  Northwesterly  along  the  South- 
westerly line  of  Wallace  Avenue  to  its  inter- 
section with  the  Southeasterly  line  of  Donahue 
Street;  thence  Northeasterly  along  the  South- 
easterly line  of  Donahue  Street  to  the  place  of 
beginning,  containing  193  acres,  more  or  less. 
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VII. 

That  a  plan  showing  the  lands  taken  as  above 
described  is  attached  hereto,  marked  Exhibit  ^^A'^ 
and  made  a  part  hereof  by  reference. 

VIII. 

That  plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  none  of  said  lands  taken  by  this 
proceeding  are  a  part  of  any  larger  tract  belonging 
to  the  apparent  or  purported  owners  of  said  lands 
herein  described. 

IX. 

That  each  of  the  defendants  named  in  the  title 
to  this  action  may  have  or  claim  some  interest  in 
the  above  described  land. 

X. 

That  the  defendants,  City  and  Coimty  of  San 
Francisco  and  State  of  California  may  have  or 
claim  some  interest  or  lien  in  and  to  the  above- 
described  lands  for  taxes. 

XL 

That  the  defendants  First  Doe  to  Fifteenth  Doe, 
inclusive,  and  First  Doe  Corporation  to  Tenth  Doe 
Corporation,  inclusive,  are  used  and  designated 
herein  by  fictitious  names  for  the  reason  that  their 
true  names  are  unknown  to  plaintiff,  but  the  plain- 
tiff will,  upon  ascertaining  their  true  names,  sub- 
stitute the  same  for  such  fictitious  names  by  appro- 
priate amendment,   and  prays  such  leave  of  the 
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Court ;  that  defendants,  and  each  of  them,  may  have 
or  claim  to  have  an  interest  in  some  piece  or  parcel 
of^"  the  lands  sought  to  be  taken  and  condemned  in 
this  action,  but  that  the  nature,  character  or  extent 
of  such  interest  is  unknown  to  plaintiff.  [59] 

XII. 
That  a  state  of  war  now  exists  between  the  plain- 
tiff. United  States  of  America,  and  certain  foreign 
governments,  and  pursuant  to  the  provisions  of  the 
Second  War  Powers  Act,  Public  Law  507,  77th 
Congress,  Second  Session,  approved  March  27,  1942, 
the  plaintiff,  upon  the  filing  of  this  Complaint  in 
this  proceeding,  becomes  entitled  to  the  right  to 
take  immediate  possession  of  the  above  described 
lands. 

XIII. 

That  the  Acting  Secretary  of  the  Navy  has  de- 
termined that  it  is  necessary,  advantageous  and  in 
the  interest  of  the  United  States  that  an  order  be 
obtained  from  this  Court  authorizing  said  Navy 
Department  to  take  immediate  possession  of  the 
above  described  lands  to  the  extent  of  the  interest 
above  described,  and  the  above  mentioned  Special 
Assistant  to  the  Attorney  General  has  been  authoi'- 
ized  and  directed  by  the  Attorney  General  of  the 
United  States  to  take  proper  proceedings  herein  to 
acquire  such  order  from  this  Honorable  Court. 

Wherefore,  plaintiff  prays: 

1.  For  an  order  authorizing  and  directing  the 
United  States  to  take  imn^.ediato  possession  of  the 
above  described  lands. 
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2.  For  judgment: 

(a)  Decreeing  that  said  lands  above  described, 
to  the  extent  of  the  title  and  interest  which  plaintiff 
seeks  to  acquire  by  this  action,  are  condemned  for 
necessary  public  uses  of  the  plaintiff  as  authorized 
by  law;  that  all  of  said  lands  are  necessary  and 
suitable  thereto; 

(b)  Determining  the  value  of  the  lands  subject 
of  this  action  and  each  separate  interest  therein, 
and  directing  the  payment  for  each  separate  in- 
terest to  the  [60]  persons  entitled  thereto. 

3.  For  such  other  and  further  relief  as  the  Court 
may  deem  proper  in  the  premises. 

/s/  M.  MITCHELL  BOURQUIN, 
Special  Assistant  to  the 

Attorney  General, 
Attorney  for  Phxintiff.   [61] 

VERIFICATION 

United  States  of  America, 

Northern  District  of  California, 

City  and  County  of  San  Francisco — ss. 

M.  Mitchell  Bourquin,  being  first  duly  sworn,  de- 
poses and  says : 

That  he  is  a  Special  Assistant  to  the  Attorney 
Oeneral  of  the  United  States  and  attorney  for  the 
plaintiff  in  the  above-entitled  action;  that  he  has 
read  the  foregoing  Complaint  and  knows  the  con- 
tents thereof;  that  the  same  is  true  of  his  own 
knowledge  except  as  to  matters  which  are  therein 
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stated  on  his  information  or  belief,  and  as  to  those 
matters  that  he  believes  it  to  be  true. 

That  the  reason  this  vertification  is  made  by 
affiant  and  not  by  the  plaintiff  is  that  the  plaintiff 
is  a  corporation  sovereign. 

That  the  sources  of  affiant's  information  and  the 
grounds  for  his  belief  are  the  official  commimica- 
tions,  records,  files  and  documents  received  from 
the  Attorney  General  of  the  United  States,  and 
from  the  Navy  Department  of  the  United  States. 
/s/  M.  MITCHELL  BOURQUIN. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  July,  1942. 

[Seal]  LOUIS  V.  VASQUEZ, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  December  4,  1943. 
[Endorsed] :     Filed  July  25,  1942.  [62] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  IMMEDIATE  POSSESSION 

Upon  reading  the  Complaint  on  file  in  the  above 
entitled  action,  and  it  appearing  that  application 
has  been  made  by  plaintiff  to  be  let  into  immediate 
possession  of  the  lands  subject  of  this  action  and 
hereinafter  described,  and  to  use  said  lands  to  the 
extent  and  for  the  purposes  as  alleged  in  said  Com- 
plaint and  to  i)roceed  thereon  with  the  public  works 
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authorized  by  Congress  and  directed  by  the  Acting 
Secretary  of  the  Navy: 

Now,  Therefore,  It  Is  Ordered  that  the  United 
States  of  America  be,  and  it  is  hereby  granted  leave 
to  take  immediate  possession  of  the  lands  subject 
of  this  action  and  hereinafter  described,  to  the  ex- 
tent of  the  estate  and  interest  to  be  acquired  in 
this  action,  to-wit:  the  fee  simple  title  to  said  lands 
for  use  in  connection  with  the  establishment  of  the 
Naval  Dry  Docks,  Hunters  Point,  California,  and 
for  related  military  purposes,  and  to  proceed 
thereon  with  such  public  works  as  have  been  author- 
ized by  Congress  and  directed  by  the  Acting  Sec- 
retary of  the  Navy. 

And  It  Appearing  that  the  United  States  of 
America  has  made  adequate  provision  for  the  pay- 
ment of  just  compensation  to  the  parties  entitled 
thereto  by  virtue  of  the  appropriations  made  by 
Congress  therefor,  as  set  forth  in  the  Complaint 
on  file  herein,  it  shall  not  be  necessary  for  the 
United  States  to  deposit  any  sum  of  money  or  other 
form  of  security  for  the  purpose  of  securing  pay- 
ment of  compensation  to  the  parties  entitled  thereto. 

The  United  States  Marshal  is  hereby  authorized 
and  directed  to  place  plaintiff  in  possession  of  said 
property. 

Following  is  a  particular  description  of  the  lands 
affected  by  this  order,  which  said  lands  are  situate 
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in  the  City  and  County  oT  San  Francisco,  State  of 

California:  [65] 

Beginning  at  the  intersection  of  the  Nortli- 
easteiiy  line  of  Oakdale  Avenue  with  the  South- 
easterly  line  of  Donahue  Street;  thence  South- 
easterly along  the  Northeasterly  line  of  said 
Oakdale  Avenue  to  the  U.  S.  Government  bulk- 
head line;  thence  Southerly  along  the  said  U.  S. 
Grovernment  bulkhead  line  to  its  intersection 
with  the  Southwesterly  line  of  Shaffer  Ave- 
nue; thence  Northwesterly  along  the  South- 
westerly line  of  Shafter  Avenue  to  its  intersec- 
tion with  the  Southeasterly  line  of  Alvord 
Street;  thence  Southwesterly  along  the  South- 
easterly line  of  Alvord  Street  to  its  intersection 
with  the  Southwesterly  line  of  Wallace  Ave- 
nue ;  thence  Northwesterly  along  the  Southwest- 
erly line  of  Wallace  Avenue  to  its  intersection 
with  the  Southeasterly  line  of  Donahue  Street ; 
thence  Northeasterly  along  the  Southeasterly 
line  of  Donahue  Street  to  the  place  of  begin- 
ning, containing  193  acres,  more  or  less. 

The  Court  reserves  the  right  hereafter  to  make 
such  other  and  further  orders,  judgments  and  de- 
crees herein  as  may  be  necessary  in  the  premises. 

Done  in  open  Court,  this  25th  day  of  July,  1942. 

/s/  MICHAEL  J.  ROCHE, 
Judge. 

[Endorsed]:     Piled  July  25,  1942.  166^ 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
ern Division 

No.  22261-W 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

193  ACRES  OF  LAND,  City  and  County  of  San 
Francisco,  State  of  California,  et  al.. 

Defendants. 

ANSWER  OF  DEFENDANT,  STATE  OP 
CALIFORNIA 

Comes  now  the  defendant.  State  of  California, 
one  of  the  defendants  in  the  above  action,  and  for 
answer  to  plaintiff's  complaint  herein,  affirms,  de- 
nies and  alleges  as  follows: 

I. 

Denies  all  the  allegations  contained  in  paragraph 
I  of  plaintiff's  complaint  herein. 

II. 

Denies  the  allegations  contained  in  paragraph  II 
of  plaintiff's  complaint  herein,  and  in  this  connec- 
tion alleges: 

That  it  is  not  necessary,  for  the  purposes  men- 
tioned in  said  paragraph  II,  to  acquire  the  sub- 
surface estate,  consisting  [67]  of  the  mineral  and 
mineral  rights,  in  and  to  the  property  condemned 
herein ;  that  the  acts  referred  to  in  said  paragraphs 
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I  and  II  of  the  complaint  herein  do  not  authorize 
the  condemnation  or  taking  of  minerals  and  mineral 
rights  in  property  where  such  taking  or  condemna- 
tion is  not  essential  to  the  uses  and  purposes  for 
which  the  property  is  condemned. 

That  Section  6401  of  the  Public  Resources  Code 
of  the  State  of  California  provides  that  in  the  dis- 
posal of  all  tide  and  submerged  lands,  belonging  to 
the  State  of  California,  there  be  reserved  to  the 
State  the  mineral  deposits  and  mineral  rights  in 
lands  authorized  to  be  sold. 

That  oji  November  4,  1943,  the  State  Lands  Com- 
mission adopted  a  resolution  requiring  that  reserva- 
tion to  the  State  be  made  of  all  deposits  of  minerals 
and  mineral  rights.  A  certified  copy  of  said  reso- 
lution is  attached  hereto  and  made  a  part  hereof 
and  for  reference  is  marked  Exhibit  ^*A." 

III. 

Denies  the  allegations  of  paragraph  III  of  plain- 
tiff's complaint  herein. 

IV. 

Admits  as  alleged  in  paragraph  IV  that  the 
estate  or  interest  which  plaintiff  seeks  to  condemn 
in  the  lands  described  in  the  complaint  is  the  fee 
simple  title  thereto,  but  in  this  connection  this  de- 
fendant alleges  that  such  estate  or  interest  is  not 
necessary  for  the  purposes  mentioned  in  paragraphs 
I  and  II  of  the  complaint;  that  it  is  not  necessaiy 
to  condemn  the  minerals  and  mineral  rights  in  said 
described  lands. 


United  States  of  America  77 

V. 

Respecting  the  allegations  contained  in  para- 
graph V  of  plaintiff's  complaint  herein,  defendant, 
State  of  California,  has  no  informaiton  or  belief 
upon  the  subject,  and,  placing  its  denial  upon  said 
grounds,  denies  the  allegations  thereof.  [68] 

VI. 

Admits  the  allegations  of  paragraph  VI  of  plain- 
tiff's complaint  herein. 

VII. 

Admits  that  the  defendant.  State  of  California, 
has  and  claims  an  interest  in  the  property  subject 
to  suit,  as  alleged  in  paragraph  IX  of  plaintiff's 
complaint  herein,  and  in  this  connection  alleges: 

That  prior  to  September  9,  1850,  a  portion  of  the 
lands  subject  to  this  action  were  tide  and  submerged 
lands  covered  by  the  waters  of  the  Bay  of  San 
Francisco;  that  on  said  date  California  was  ad- 
mitted into  and  became  a  member  of  the  Union  of 
States  upon  an  equal  footing  with  the  original 
States,  in  all  respects,  and  thereupon  and  by  that 
fact  acquired  title  to  all  such  tide  and  submerged 
lands.  That  thereafter,  and  on  June  20,  1863,  the 
defendant.  State  of  California,  acting  through  its 
Governor,  Leland  Stanford,  conveyed  by  patent  to 
the  South  San  Francisco  Homestead  and  Railroad 
Association  certain  of  the  said  tide  and  submerged 
lands;  that  said  patent  was  recorded  in  the  Office 
of  the  Recorder  of  the  City  and  County  of  San 
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Francisco  iii  Liber  1  of  Patents,  at  page  44;  that 
said  patent  is  hereinafter,  for  convenience,  referred 
to  as  the  ^^ Stanford"  patent.  That  thereafter,  and 
on  March  30,  1868,  the  Legislature  of  the  State  of 
California  enacted  ''An  Act  to  Survey  and  Dispose 
of  Certain  Salt  Marsh  and  Tide  Lands  Belonging 
to  the  State  of  California."  That  said  Act  created 
a  Board  of  Tide  Land  Commissioners  and  author- 
ized and  directed  the  said  Board  to  take  possession 
of  all  the  salt  marsh  and  tide  lands  and  lands  lying 
under  water,  situated  in  the  City  and  County  of 
San  Francisco,  and  cause  the  same  to  be  surveyed 
to  a  point  within  24  feet  of  water  at  the  lowest  stage 
of  the  tide.  That  after  the  completion  of  such  pre- 
liminary survey,  the  said  Board  was  directed  to 
establish  the  [69]  Water  Line  Front  of  San  Fran- 
cisco, and  cause  all  the  property  belonging  to  the 
State  lying  South  of  Second  Street  within  the  City 
and  County  to  be  surveyed  into  lots  and  blocks  with 
reservations  of  so  much  thereof  for  streets,  docks, 
piers,  slips,  canals,  drains  or  other  uses  necessary 
for  the  public  convenience  and  purposes  of  com- 
merce as  the  said  Board  deemed  required.  That  the 
said  Act  further  authorized  and  directed  the  said 
Board  to  prepare  maps  of  the  area  as  resurveyed, 
and  to  cause  the  lots  as  so  established  to  be  sold  at 
public  auction.  That  pursuant  to  said  Act  the  said 
Board  caused  said  surveys  to  be  made  and  prei)ared 
the  ''Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  tinder  Water,"  which  Map  was  duly  adopted 
by  the  said  Board  of  Tide  Land  Commissioners  on 
March  19,  1869.   That  the  said  "Stanford"  patent, 
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hereinbefore  referred  to,  granted  to  the  said  South 
San  Francisco  Homestead  and  Railroad  Association 
certain  swamp  and  overflow,  tide  and  submerged 
lands  in  addition  to  and  Bayward  of  the  lands  de- 
lineated upon  the  said  ''Map   of  Salt  Marsh  and 
Tide  Lands  and  Lands  Lying  Under  Water"  as  the 
property  of  said  South  San  Francisco  Homestead 
and  Railroad  Association.    That  the  said  survey 
established,  within  24  feet  of  water  at  the  lowest 
stage  of  the  tide,  the  Water  Line  Front;  which  said 
Water  Line  Front  coincided  with  the  easterly  line 
of  Water  Front  Street,  as  delineated  on  said  Map. 
That  the  said  Board  of  Tide  Land  Commissioners, 
by  resolution  duly  made  and  recorded,  reserved  and 
dedicated  certain  market  places  and  produce  ex- 
changes ;  that  among  such  market  places  were  those 
areas  delineated  upon  the  said  ''Map  of  Salt  Marsh 
and  Tide  Lands  and  Lands  Lying  Under  Water" 
as  Tide  Blocks  733  and  734.   That  said  Tide  Blocks 
733  and  734  have  never  been  conveyed  by  the  de- 
fendant, State  of  California,  the  Board  of  Tide 
Land  Commissioners,  or  any  officer  or  department 
acting  for  or  in  behalf  of  either  said  defendant, 
State  of  California,  or  said  Board  of  Tide  Land 
Commissioners.  [70]  That  there  were  also  laid  out 
and  established  by  said  survey  blocks  arid  lots  sur- 
rounded by  areas  delineated  upon  the  said  Map  as 
Streets  and  Avenues.    That  said  Map  contains  a 
certification  that  said  Map  correctly  exhibits  the 
Water  Line  Front  of  the  City  and  County  of  San 
Francisco,  together  with  reservations  for  streets, 
docks,  piers,  slips,  canals,  basins  and  other  uses 
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necessary  for  public  convenience  and  purposes  of 
commerce;  that  none  of  the  lands  lying  outside  the 
line  of  the  ''Stanford''  patent  to  the  South  San 
Francisco  Homestead  and  Railroad  Association  and 
within  the  areas  designated  as  Streets  and  Ave- 
nues upon  the  ''Map  of  Salt  Marsh  and  Tide  Lands 
and  Lands  Lying  Under  Water"  has  ever  been  con- 
veyed or  dedicated  by  the  State  of  California,  by  the 
State  Board  of  Tide  Land  Commissioners,  or  by 
any  municipal  corporation,  pursuant  to  authority 
of  the  defendant,  State  of  California,  or  otherwise. 
That  about  the  year  1890  the  Harbor  Line  Board 
of  the  United  States  Engineers  established  the  pres- 
ent United  States  Bulkhead  Line;  that  said  Bulk- 
head Line  lies  Bayward  of  said  Water  Line  Front 
and  easterly  line  of  Water  Front  Street.  That  none 
of  the  said  tide  and  submerged  lands  situated  be- 
tween the  said  Water  Line  Front  and  the  said 
United  States  Bulkhead  Line  has  ever  been  con- 
veyed by  the  State  of  California. 

That  the  description  in  plaintiff's  complaint  here- 
in embraces  the  following  lands : 

(1)  The  lands  lying  Bayward  of  Water  Line 
Front  and  easterly  line  of  Water  Front  Street 
and  situated  between  such  line  and  the  United 
States  Bulkhead  Line; 

(2)  The  lands  lying  outside  the  line  of  the 
"Stanford"  patent  and  delineated  upon  Ihe 
"Map  of  Salt  Marsh  [71]  and  Tide  Lands  and 
Lands  Lying  Under  Water"  as  Streets  and 
Avenues. 
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(3)  The  lands  lying  within  Tide  Blocks  733 
and  734,  as  the  same  are  delineated  upon  the 
''Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water." 

That  the  defendant,  State  of  California,  is  the 
owner  of  and  was,  at  the  time  of  the  filing  of  the 
complaint  herein,  entitled  to  the  possession  of  such 
lands. 

That  the  lands  above  referred  to  are  hereinafter 
referred  to  as  Parcels  Nos.  1,  2,  3A  and  3B. 

That  Parcel  No.  1  contains  that  area  lying  Bay- 
ward  of  the  line  of  the  Water  Line  Front  Street 
and  situate  between  such  Water  Line  Front  and 
the  United  States  Bulkhead  Line,  and  is  more  par- 
ticularly described  as  follows : 

''Commencing  at  the  intersection  of  the 
United  States  Bulkhead  Line  with  the  south- 
easterly extension  of  the  northeasterly  line  of 
Oakdale  Avenue;  thence  southerly  along  said 
United  States  Bulkhead  Line  to  its  intersection 
with  the  southeasterly  extension  of  the  south- 
westerly line  of  Shaf ter  Avenue ;  thence  north- 
westerly along  said  southeasterly  extension  of 
the  southwesterly  line  of  Shafter  Avenue  to  the 
southerly  line  of  Water  Front  Street;  thence 
along  the  southerly  and  easterly  line  of  Water 
Front  Street  northerly  to  said  southeasterly  ex- 
tension of  the  northeasterly  line  of  Oakdale 
Avenue;  thence  along  said  southeasterly  exten- 
sion of  the  northeasterly  line  of  Oakdale  Ave- 
nue, southeasterly  to  the  point  of  Commence- 
ment.  Containing  1.93  acres  more  or  less. 
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That  the  reasonable  market  value  of  the  lands, 
exclusive  ot*  minerals  and  mineral  rights,  contained 
in  Parcel  No.  1  is  $1723.22. 

That  Parcel  No.  2  contains  that  area  shown  on 
the  *^Mai)  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water,''  outside  the  line  of  the  *^ Stan- 
ford" patent  to  the  South  San  Francisco  Home- 
stead and  Railroad  Association,  and  delineated  upon 
said  Map  as  Streets  and  Avenues,  and  is  more  par- 
ticularly described  as  follows:     [72] 

^^All  those  certain  streets  and  avenues  lying 
within  an  area  bounded  on  the  north  by  the 
'Stanford'  patent  line  and  the  northeasterly 
line  of  Oakdale  Avenue ;  on  the  east  by  the 
Water  Line  Front;  on  the  south  by  the  south- 
westerly line  of  Shafter  Avenue,  the  southeast- 

'"  erly  line  of  Alvord  Street  and  the  southwesterly 
*      line  of  Wallace  Avenue  and  on  the  west  by  the 

■  •  southeasterly  line  of  Donahue  Street.  Contain- 
ing 63.15  acres,  more  or  less." 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #2  is  $56,384.10. 

That  Parcel  #3A  contains  that  area  within  Tide 
Block  733,  as  the  same  is  delineated  upon  the  ''Map 
of  Sg^lt  Marsh  and  Tide  Lands  and  Lands  Lying 
Under  Water",  and  is  more  particularly  described 
as  follows: 

,  .  .     '''AH  of  Block  733,  as  said  Block  is  shown 

on. that  certain  may  entitled  'Map  of  the  Salt 

•;;    Marsh  and  Tide  Lands  Lying  Under   Water' 

adopted  hy  the  Board  of  Tide  Land  Commis- 
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sioners  on  March  19,  1869,  said  block  also  being 
known  as  City  and  County  of  San  Francisco 
Assessors  Block  No.  4781.  Containing  2.80 
acres  more  or  less." 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #3A  is  $2500.01. 

That  Parcel  #3B  contains  that  area  within  Tide 
Block  734  as  the  same  is  delineated  upon  the  ^*  Map 
of  Salt  Marsh  and  Tide  Lands  and  Lands  Lying 
Under  Water",  and  is  more  particularly  described, 
as  follows:  V     -  ,1 

*'A11  of  Block  34,  as  said  Block  is  shown:  on 
that  certain  Map  entitled  ^May  of  Salt  Marsh 
and  Tide  Lands  and  Lands  Lying ;  JUtoder 
Water'  adopted  by  the  Board  of  Tide  Land 
Commissioners  on  March  19,  1869,  said  block 
also  being  known  as  City  and  County  of  San 
Francisco  Assessors'  Block  No.  4798.  Contain- 
ing 2.80  acres  more  or  less." 

That  the  reasonable  market  value  of  the  lands 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #3B  is  $2500.0L     [73]  ..    > 

That  a  copy  of  the  ''Map  of  Salt  Marsh  and  Tide 
Lands  and  Lands  Lying  Under  Water"  is  attached 
hereto,  marked  Exhibit  '''B"  and  made  a  part 
hereof  by  reference.  That  the  said  Exhibit  ''B" 
shows  the  line  of  the  ''Stanford"  patent,  hereinbe- 
fore referred  to,  and  shows,  delineated  in  Blue 
(Parcel  #  1),  Red  (Parcel  2)  and  Yellow  (Parcels 
3 A  and  3B),  the  areas  owned  by  the  defendant, 
State  of  California. 
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Wherefore,  said  defendant,  State  of  California, 
prays : 

(1)  That  the  Court  assess  the  sum  of  $63,069.43 
and  award  the  same  to  the  defendant.  State  of  Cali- 
fornia, as  compensation  for  the  taking  of  its  in- 
terest, exclusive  of  minerals  and  mineral  rights  in 
the  said  premises,  in  the  land  subject  to  this  suit; 

(2)  That  the  Court  adjudge  the  defendant, 
State  of  California,  the  owner  of  the  sub-surface 
estate  in  the  minerals  and  mineral  rights; 

(3)  That  the  Order  granting  immediate  posses- 
sion and  use  of  the  lands  herein,  heretofore  made 
on  the  25th  day  of  July,  1942,  to  such  extent  be 
modified; 

(4)  That  the  Court  grant  such  other  and  further 
relief  as  may  be  meet  and  proper  in  the  premises. 

ROBERT  W.  KENNY, 

Attorney  General,  State  of 
California, 
/s/  By  JOHN  F.  HASSLER,  JR., 

Deputy  Attorney  General, 
Attorneys  for  Defendant, 
State  of  California. 

Receipt  of  copy  of  the  within  Answer  is  hereby 
admitted  this  26th  day  of  December,  1943. 

/s/  M.  MITCHELL   BOURQUIN, 

(DAR) 
Special  Assistant  to  the 

Attorney  General. 
Attorney  for  Plaintiff. 

[Endorsed] :     Piled  Dec.  21,  1943.  [75] 


United  States  of  America  85 

No.  1177 

Division  of  State  Lands,  State  Lands  Commission, 

State  of  California,  Sacramento 

The  undersigned,  acting  in  this  behalf  for  the 
State  Lands  Commission,  does  hereby  certify,  that 
the  annexed  document  is  a  true  and  correct  copy  of 
a  resolution  unanimously  passed  by  the  State  Lands 
Commission  at  a  meeting  held  in  Sacramento  No- 
vember 4,  1943,  on  file  in  the  office  of  the  State 
Lands  Commission;  that  said  copy  has  been  com- 
pared by  the  undersigned  with  the  original,  and  is 
a  correct  transcript  therefrom. 

In  Witness  Whereof,  the  undersigned  has  ex- 
ecuted this  certificate  and  affixed  the  seal  of  the 
State  Lands  Commission,  this  17th  day  of  Decem- 
ber, A.  D.  1943. 

[Seal]       /s/  CARLYLE  P.  LYNTON, 

Executive  Officer,  State 
Lands  Commission.  [76] 


EXHIBIT  '^A'' 
RESOLUTION 

Whereas,  the  Sovereign  State  of  California  has 
in  many  instances  in  the  past  conveyed  by  grant, 
deed  or  under  court  decree  lands  belonging  to  the 
Sovereign  State  of  California  and. 

Whereas,  the  Sovereign  State  of  California  has 
failed  in  most  instances  to  reserve  to  the  Sovereign 
State  of  California,  the  mineral  which  might  have 
been  contained  in  such  conveyed  lands,  and, 
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Whereas,  the  people  of  the  Sovereign  State  of 
California  have  been  deprived  of  revenue  wliich 
might  have  accrued  to  their  benefit  had  such  min- 
erals been  reserved,  and 

Whereas,  Section  6401  of  the  Public  Resources 
Code  of  the  State  of  California  specifically  pro- 
vides for  a  reservation  to  the  Sovereign  State  of 
California  of  all  mineral  deposit  in  lands  belonging 
to  the  State  of  California, 

Now  Therefore  Be  It  Resolved,  that  the  State 
Lands  Commission  does  hereby  record  itself  as 
being  op])osed  to  any  further  conveyance  of  State 
Lands  to  the  Federal  Government  without  insisting 
upon  reserving  to  the  State  of  California,  the  min- 
erals which  might  be  contained  therein,  and 

Be  It  Further  Resolved,  that  the  Executive  Of- 
ficer of  the  State  Lands  Commission  be  instructed 
to  present  to  the  Honorable  Robert  W.  Kenny,  At- 
torney General  of  the  State  of  California,  a  copy  of 
this  resolution  together  with  a  request  that  the  At- 
torney General's  office  from  this  date  henceforth 
shall  demand  reservation  to  the  Sovereign  State 
of  California  of  all  deposits  of  coal,  phosphate, 
sodium,  gold,  silver,  oil,  gas,  oil  shale,  or  other 
hydrocarbons  and  all  other  mineral  deposits  which 
might  be  contained  within  any  State  Lands  which 
the  Federal  Government  seeks  to  condemn  or  other- 
wise acquire. 

November  4,  1943. 

/s/  JOHN  F.  HASSLER, 

Chairman,  State  Lands 
Commission.  [77] 
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In  the  District  Court  of  the  United  States  in  and 
For  the  Northern  District  of  California,  South- 
ern Division 

No.  22261-G 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

193  acres  of  land,  City  and  County  of  San  Fran- 
cisco, State  of  California,  MATILDA  PRIOR 
ANDREWS  II,  et  al., 

Defendants. 

AMENDMENT  TO  COMPLAINT 

Now  comes  the  United  States  of  America,  by  M. 
Mitchell  Bourquin,  Special  Assistant  to  the  At- 
torney General,  and,  as  of  course,  files  this  Amend- 
ment to  Complaint,  and  alleges  as  follows: 

Amends  Paragraph  X  of  said  Complaint  by  de- 
leting said  paragraph  contained  therein,  and  in- 
serting in  its  place  and  stead  the  following : 

That  the  defendants,  City  and  County  of  San 
Francisco  and  State  of  California,  may  have  or 
claim  some  interest  or  lien  in  or  to  the  following 
described  lands: 

Parcel  52 

All  that  real  property  situate  in  the  City  and 
County  of  San  Francisco,  State  of  California, 
described  as  follows: 

Commencing  at  the  point  of  intersection  of 
the  southwesterly  line  of  Revere  Avenue  and 
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the  Southeasterly  line  of  Coleman  Street;  run- 
ning thence  southeasterly  and  along  said  line 
of  [78]  Revere  Avenue  600  feet  to  the  north- 
westerly line  of  Boalt  Street ;  thence  at  a  right 
angle  southwesterly  along  said  line  of  Boalt 
Street  200  feet  to  the  northeasterly  line  of 
Shafter  Avenue;  thence  at  a  right  angle  north- 
westerly along  said  line  of  Shafter  Avenue  600 
feet  to  the  southeasterly  line  of  Coleman 
Street;  thence  at  a  right  angle  northeasterly 
along  said  line  of  Coleman  Street  200  feet  to 
the  point  of  commencement. 

Being  all  of  Block  No.  733  Tide  Lands. 

Parcel  60 

All  that  real  property  situate  in  the  City  and 
County  of  San  Francisco,  State  of  California, 
described  as  follows: 

Commencing  at  the  point  of  intersection  of 
the  southwesterly  line  of  Shafter  Avenue  and 
the  southeasterly  line  of  Coleman  Street;  run- 
ning thence  southeasterly  and  along  said  line 
of  Shafter  Avenue  600  feet  to  the  northwesterly 
line  of  Boalt  Street;  thence  at  a  right  angle 
southwesterly  along  said  line  of  Boalt  Street 
200  feet  to  the  northeasterly  line  of  Thomas 
Avenue;  thence  at  a  right  angle  northwesterly 
along  said  line  of  Thomas  Avenue  600  feet  to 
the  southeasterly  line  of  Coleman  Street;  thence 
at  a  right  angle  northeasterly  along  said  line 
of  Coleman  Street  200  feet  to  the  point  of 
commencement. 
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Being  all  of  Block  No.  734  Tide  Lands." 

Wherefore,  plaintiff  prays  Judgment  as  prayed 
for  in  the  Complaint  on  file  herein. 

/s/  MITCHELL  BOURQUIN, 
Special  Assistant  to  the 

Attorney  General. 
Attorney  for  Plaintiff.  [79] 

VERIFICATION 

United  States  of  America, 

Northern  District  of  California, 

City  and  County  of  San  Francisco — ss. 

M.  Mitchell  Bourquin,  being  first  duly  sworn,  de- 
poses and  says : 

That  he  is  a  Special  Assistant  to  the  Attorney 
General  of  the  United  States  and  attorney  for  the 
plaintiff  in  the  above  entitled  action;  that  he  has 
read  the  foregoing  Complaint  in  Condemnation  and 
knows  the  contents  thereof ;  that  the  same  is  true  of 
his  own  knowledge  except  as  to  matters  which  are 
therein  stated  on  his  information  or  belief,  and  as 
to  those  matters  that  he  believes  it  to  be  true ; 

That  the  reason  this  verification  is  made  by  af- 
fiiant  and  not  by  the  plaintiff  is  that  the  plaintiff 
is  a  corporation  sovereign; 

That  the  sources  of  affiant's  information  and  the 
grounds  for  his  belief  are  the  official  communica- 
tions, records,  files  and  documents  received  from 
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the  Attorney  General  of  the  United  States  and  from 
Navy  Department  of  the  United  States. 

/s/  M.  MITCHELL  BOURQUIN, 

Subscribed  and  s\Yorn  to  before  me  this  11th  day 
of  April,  1945. 

[Seal]  LOUIS  V.  YASQUEZ, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  December  4,  1947. 
[Endorsed]  :     Filed  April  17,  1945.     [80] 


In  the  District  Court  of  the  United  States,  in  and 
For  the  Northern  District  of  California,  South- 
ern Division 

No.  22261  W 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

193  Acres  of  land.  City  and  County  of  San  Fran- 
cisco, State  of  California,  et  al., 

Defendants. 

AMENDED  ANSWER  OF  DEFENDANT, 
STATE  OF  CALIFORNIA 

Comes  now  the  defendant.  State  of  California, 
one  of  the  defendants  in  the  above  action,  and  for 
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answer  to  plaintiff's  complaint  herein,  affirms,  de- 
nies and  alleges  as  follows : 

I. 

Denies  all  the  allegations  contained  in  paragraph 
I  of  plaintiff's  complaint  herein. 

II. 

Denies  the  allegations  contained  in  paragraph  II 
of  plaintiff's  complaint  herein,  and  in  this  con- 
nection alleges : 

That  it  is  not  necessary,  for  the  purposes  men- 
tioned in  said  paragraph  II,  to  acquire  the  sub- 
surface estate,  consisting  of  the  mineral  and  min- 
eral rights,  in  and  to  the  property  condemned 
herein;  that  the  acts  referred  to  in  said  [81]  para- 
graphs I  and  II  of  the  complaint  herein  do  not 
authorize  the  condemnation  or  taking  of  minerals 
and  mineral  rights  in  property  where  such  taking 
or  condemnation  is  not  essential  to  the  uses  and 
purposes  for  which  the  property  is  condemned. 

That  Section  6401  of  the  Public  Resources  Code 
of  the  State  of  California  provides  that  in  the  dis- 
posal of  all  tide  and  submerged  lands,  belonging  to 
the  State  of  California,  there  be  reserved  to  the 
State  the  mineral  deposits  and  mineral  rights  in 
lands  authorized  to  be  sold. 

That  on  November  4,  1943,  the  State  Lands  Com- 
mission adopted  a  resolution  requiring  that  reserva- 
tion to  the  State  be  made  of  all  deposits  of  minerals 
and  mineral  rights.    A  certified  copy  of  said  resolu- 
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tion  is  attached  to  the  Answer  of  defendant,  State 
of  California  as  Exhibit  ^*A''  and  is  by  this  refer- 
ence incorporated  lierein. 

III. 

Denies  the  allegations  of  paragraph  III  of  plain- 
tiff's complaint  herein. 

IV. 

Admits  as  alleged  in  paragraph  IV  that  the 
estate  or  interest  which  plaintiff  seeks  to  condemn 
in  the  lands  described  in  the  complaint  is  the  fee 
simple  title  thereto,  but  in  this  connection  this  de- 
fendant alleges  that  such  estate  or  interest  is  not 
necessary  for  the  purposes  mentioned  in  paragraphs 
I  and  II  of  the  complaint;  that  it  is  not  necessary 
to  condemn  the  minerals  and  mineral  rights  in  said 
described  lands. 

V. 

Respecting  the  allegations  contained  in  paragraph 
V  of  plaintiff's  complaint  herein,  defendant,  State 
of  California  has  no  information  or  belief  upon  the 
subject,  and,  placing  its  denial  upon  said  ground, 
denies  the  allegations  thereof.  [82] 

VI. 

Admits  the  allegations  of  paragraph  VI  of  plain- 
tiff's complaint  herein. 

VII. 

Admits  that  the  defendant,  State  of  California, 
has  and  claims  an  interest  in  the  property  subject 
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to  suit,  as  alleged  in  paragraph  IX  of  plaintiff's 
complaint  herein,  and  in  this  connection  alleges : 

That  prior  to  September  9,  1850,  a  portion  of  the 
lands  subject  to  this  action  were  tide  and  submerged 
lands  covered  by  the  waters  of  the  Bay  of  San 
Francisco;  that  on  said  date  California  was  ad- 
mitted into  and  became  a  member  of  the  Union  of 
States  upon  an  equal  footing  with  the  original 
States,  in  all  respects,  and  thereupon  and  by  that 
fact  acquired  title  to  all  such  tide  and  submerged 
lands.  That  thereafter,  and  on  June  20,  1863,  the 
defendant.  State  of  California,  acting  through  its 
Governor,  Leland  Stanford,  conveyed  by  patent  to 
the  South  San  Francisco  Homestead  and  Railroad 
Association  certain  of  the  said  tide  and  submerged 
lands;  that  said  patent  was  recorded  in  the  office 
of  the  Recorder  of  the  City  and  County  of  San 
Francisco  in  Liber  1  of  Patents,  at  page  44;  that 
said  patent  is  hereinafter,  for  convenience,  referred 
to  as  the  ^'Stanford"  patent.  That  thereafter,  and 
on  March  30,  1868,  the  Legislature  of  the  State 
of  California  enacted  ^^An  Act  to  Survey  and  Dis- 
pose of  Certain  Salt  Marsh  and  Tide  Lands  Be- 
longing to  the  State  of  California".  That  said 
Act  created  a  Board  of  Tide  Land  Commissioners 
and  authorized  and  directed  the  said  Board  to  take 
possession  of  all  the  salt  marsh  and  tide  lands  and 
lands  lying  under  water,  situated  in  the  City  and 
County  of  San  Francisco,  and  cause  the  same  to 
be  surveyed  to  a  point  within  24  feet  of  water  at 
the  lowest  stage  of  the  tide.  That  after  the  com- 
pletion of  such  preliminary  survey,  the  said  Board 
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was  [83]  directed  to  establish  the  Water  Line  Front 
of  San  Francisco,  and  cause  all  the  property  be- 
longing to  the  State  lying  South  of  Second  Street 
witliin  the  City  and  County  to  be  surveyed  into  lots 
and  blocks  with  reservations  of  so  much  thereof 
for  streets,  docks,  piers,  slips,  canals,  drains  or 
other  uses  necessary  for  the  public  convenience  and 
purposes  of  commerce  as  the  said  Board  deemed 
required.  That  the  said  Act  further  authorized  and 
directed  the  said  Board  to  prepare  maps  of  the 
area  as  re-surveyed,  and  to  cause  the  lots  as  so 
established  to  be  sold  at  public  auction.  That  pur- 
suant to  said  Act  the  said  Board  caused  said  sur- 
veys to  be  made  and  prepared  the  *^Map  of  Salt 
Marsh  and  Tide  Lands  and  Lands  Lying  Under 
Water'',  which  Map  was  duly  adopted  by  the  said 
Board  of  Tide  Land  Commissioners  on  March  19, 
1869.  That  the  said  ^^ Stanford"  patent,  herein- 
before referred  to,  granted  to  the  said  South  San 
Francisco  Homestead  and  Railroad  Association  cer- 
tain swamp  and  overflow,  tide  and  submerged  lands 
in  addition  to  and  Bayward  of  the  lands  delineated 
upon  the  said  *^Map  of  Salt  Marsh  and  Tide  Lands 
and  Lands  Lying  Under  Water"  as  the  property 
of  said  South  San  Francisco  Homestead  and  Rail- 
road Association.  That  the  said  survey  established, 
within  24  feet  of  water  at  the  lowest  stage  of  the 
tide,  the  Water  Line  Front ;  which  said  Water  Line 
Front  coincided  with  the  easterly  line  of  Water 
Front  Street,  as  delineated  on  said  Map.  That  the 
said  Board  of  Tide  Land  Commissioners,  by  reso- 
lution dulv  made  and  recorded,  reserv^ed  and  dedi- 
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cated  certain  market  places  and  produce  exchanges ; 
that  among  such  market  places  Vv^ere  those  areas  de- 
lineated upon  the  said  ^'Map  of  Salt  Marsh  and 
Tide  Lands  and  Lands  Lying  Under  Water"  as 
Tide  Blocks  733  and  734.  That  said  Tide  Blocks 
733  and  734  have  never  been  conveyed  by  the  de- 
fendant, State  of  California,  the  Board  of  Tide 
Land  Commissioners,  or  any  officer  or  department 
acting  for  or  in  behalf  [84]  of  either  said  defend- 
ant, State  of  California,  or  said  Board  of  Tide 
Land  Commissioners.  That  there  were  also  laid 
out  and  established  by  said  survey  blocks  and  lots 
surrounded  by  areas  delineated  upon  the  said  Map 
as  Streets  and  Avenues.  That  said  Map  contains  a 
certification  that  said  Map  correctly  exhibits  the 
Water  Line  Front  of  the  City  and  County  of  San 
Francisco,  together  with  reservations  for  streets, 
docks,  piers,  slips,  canals,  basins  and  other  uses 
necessary  for  public  convenience  and  purposes  of 
commerce;  that  none  of  the  lands  lying  outside  the 
line  of  the  ^"^ Stanford"  patent  to  the  South  San 
Francisco  Homestead  and  Railroad  Association  and 
within  the  areas  designated  as  Streets  and  Avenues 
upon  the  ^"^Map  of  Salt  Marsh  and  Tide  Lands  and 
Lands  Lying  Under  Water"  has  ever  been  con- 
veyed or  dedicated  by  the  State  of  California,  by 
the  State  Board  of  Tide  Land  Commissioners,  or 
by  any  municipal  corporation,  pursuant  to  author- 
ity of  the  defendant.  State  of  California,  or  other- 
wise. That  about  the  year  1890  the  Harbor  Line 
Board  of  the  United  States  Engineers  established 
the  present  United  States  Bulkhead  Line ;  that  said 
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Bulkhead  Line  lies  Bay^vard  of  said  Water  Line 
Front  and  easterly  line  of  Water  Front  Street. 
That  none  of  the  said  tide  and  submerged  lands 
situated  between  the  said  Water  Line  Front  and 
easterly  line  of  Water  Front  Street  and  the  said 
United  States  Bulkhead  Line  has  ever  been  con- 
veyed by  the  State  of  California. 

That  the  description  in  plaintiff's  complaint 
herein  embraces  the  following  lands: 

(1)  The  lands  lying  Bay  ward  of  Water 
Line  Front  and  the  easterly  line  of  Water 
Front  Street  and  situated  between  such  line 
and  the  United  States  Bulkhead  Line; 

(2)  The  lands  lying  outside  the  line  of  the 
^^Stanfoi^d''  patent  and  delineated  upon  the 
''Map  of  [85]  Salt  Marsh  and  Tide  Lands  and 
Lands  Lying  Under  Water"  as  Streets  and 
Avenues. 

(3)  The  lands  lying  within  Tide  Blocks  733 
and  734,  as  the  same  are  delineated  upon  the 
''Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water." 

That  the  defendant,  State  of  California,  is  the 
owner  of  and  was,  at  the  time  of  the  filing  of  the 
complaint  herein,  entitled  to  the  possession  of  such 
lands. 

That  the  lands  above  referred  to  are  hereinafter 
referred  to  as  Parcels  #1,  #2,  #3A  and  #3B. 

That  Parcel  #1  contains  that  area  lying  Bay- 
w^ard  of  the  line  of  the  Water  Line   Front  and 
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easterly  line  of  Water  Front  Street  and  situate 
between  such  Water  Line  Front  and  the  United 
States  Bulkhead  Line,  and  is  more  particularly 
described  as  follows: 

'•^Commencing  at  the  intersection  of  the 
United  States  Bulkhead  Line  with  the  south- 
eastrly  extension  of  the  northeasterly  line  of 
Oakdale  Avenue;  thence  southerly  along  said 
United  States  Bulkhead  Line  to  its  intersec- 
tion with  the  southeasterly  extension  of  the 
southwesterly  line  of  Shafter  Avenue;  thence 
northwesterly  along  said  southeasterly  exten- 
sion of  the  southwesterly  line  of  Shafter  Ave- 
nue to  the  southerly  line  of  Water  Front 
Street;  thence  along  the  southerly  and  easterly 
line  of  Water  Front  Street  northerly  to  said 
southeasterly  extension  of  the  northeasterly  line 
of  Oakdale  Avenue ;  thence  along  said  southeast- 
erly extension  of  the  northeasterly  line  of  Oak- 
dale Avenue,  southeasterly  to  the  point  of  Com- 
mencement. Containing  1.884  acres  more  or 
less.'' 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #lis$1685.3L 

That  Parcel  #2  contains  that  area  shown  on  the 
''Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water",  outside  the  line  of  the  "Stan- 
ford" patent  to  the  South  San  Francisco  Home- 
stead and  Railroad  Association,  and  delineated  [86] 
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upon  said  Map  as  Streets  and  Avenues,  and  is  more 
particularly  described  as  follows: 

*^A11  those  certain  streets  and  avenues  lying 
within  an  area  bounded  on  the  north  by  the 
'Stanford'  })atent  line  and  the  northeasterly 
line-  of  Oakdale  Avenue:  on  the  east  bv  the 
Water  Line  Front;  on  the  south  by  the  south- 
westerly line  of  Shafter  Avenue,  the  south- 
easterly line  of  Alvord  Street  and  the  south- 
:  westerly  line  of  Wallace  Avenue  and  on  the 
west  by  the  southeasterly  line  of  Donahue 
Street.     Containing  64.61  acres,  more  or  less.'' 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #2  is  $56,384.10. 

That  Parcel  #3A  contains  that  area  within  Tide 
Block  733,  as  the  same  is  delineated  u|)on  the  ''Map 
of  Salt  Marsh  and  Tide  Lands  and  Lands  Lying 
Under  Water'',  and  is  more  particularly  described 
as  follows: 

'''All  of  Block  733,  as  said  Block  is  shown 
on  that  certain  map  entitled  'Map  of  The  Salt 
Marsh  and  Tide  Lands  and  Lands  Lying  Un- 
der Water'  adopted  by  the  Board  of  Tide 
Land  Commissioners  on  March  19,  1869,  said 
block  also  being  known  as  City  and  County  of 
.  San  Francisco  Assessors  Block  No.  4781.  Con- 
taining 2.80  acres  more  or  less." 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #3A  is  $2500.01. 
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That  Parcel  #3B  contains  that  area  within  Tide 
Block  734  as  the  same  is  delineated  npon  the  '^Map 
of  Salt  Marsh  and  Tide  Lands  and  Lands  Lying 
Under  Water",  and  is  more  particularly  described 
as  follows: 

''AH  of  Block  734,  as  said  Block  is  shown 
on  that  certain  Map  entitled  'Map  of  Salt 
Marsh  and  Tide  Lands  and  Lands  Lying  Under 
Water'  adopted  by  the  Board  of  Tide  Land 
Commissioners  on  March  19,  1869,  said  block 
also  being  known  as  City  and  County  of  San 
Francisco  Assessors'  Block  No.  4798.  Contain- 
ing 2.80  acres  more  or  less." 

That  the  reasonable  market  value  of  the  lands 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  #3B  [87]  is  $2500.01. 

That  a  copy  of  the  "Map  of  Salt  Marsh  and 
Tide  Lands  and  Lands  Lying  Under  Water"  is 
attached  as  Exhibit  '''B"  to  the  Answer  of  defend- 
ant, State  of  California,  and  is  by  this  reference 
incorporated  herein.  That  the  said  Exhibit  "B" 
shows  the  line  of  the  '^Stanford"  patent,  herein- 
before referred  to,  and  shows,  delineated  in  Blue 
(Parcel  #1)  Red  (Parcel  2)  and  Yellow  (Parcels 
3 A  and  3B),  the  areas  owned  by  the  defendant, 
State  of  California. 

Wherefore,  said  defendant.  State  of  California, 
prays : 

(1)  That  the  Court  assess  the  sum  of  $63,069.43 
and  award  the  same  to  the  defendant,  State  of  Cali- 
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fornia,  as  compensation  for  the  taking  of  its  inter- 
est, exclusive  of  minerals  and  mineral  rights  in  the 
said  premises,  in  the  land  subject  to  this  suit; 

(2)  That  the  Court  adjudge  the  defendant, 
State  of  California,  the  owner  of  the  sub-surface 
estate  in  the  minerals  and  mineral  rights ; 

(3)  That  the  Order  granting  immediate  posses- 
sion and  use  of  the  lands  herein,  heretofore  made 
on  the  25th  day  of  July,  1942,  to  such  extent  be 
modified ; 

(4)  That  the  Court  grant  such  other  and  fur- 
ther relief  as  may  be  meet  and  proper  in  the  prem- 
ises. 

ROBERT  W.  KENNY, 

Attorney  General  of  the  State 
of  California. 
/s/  HAROLD  B.  HAAS, 

Deputy  Attorney  General 
/s/  MIRIAM  E.  WOLFF, 

Deputy  Attorney  General, 
Attorneys  for  defendant, 
State  of  California. 
[Affidavit  of  Service  by  Mail.] 

[Endorsed] :     Filed :  Jim.  21,  1946.     [88] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT 
AND  CONCLUSIONS   OF  LAW 

Th^  above  entitled  action  was  consolidated  for 
trial  with  United  States  vs.  193  acres  of  land  in 
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the  City  and  County  of  San  Francisco,  State  of 
California,  Civil  22261-R  and  United  States  vs. 
Certain  land  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  Civil  No.  22416-R,  and 
came  on  for  hearing  the  25th  day  of  elune,  1946, 
before  the  above  entitled  Court,  the  Honorable 
Michael  J.  Roche  presiding,  a  jury  having  been 
waived  by  all  parties,  the  cause  having  been  duly 
and  regularly  continued  to  June  26,  1946,  for  fur- 
ther hearing  and  M.  Mitchell  Bourquin,  Special 
Assistant  to  the  Attorney  General,  John  J.  Healy, 
Jr.  and  J.  Harold  Weise,  Special  Attorneys  appear- 
ing for  the  plaintiff.  United  States  of  America,  and 
Robert  W.  Kenny,  Attorney  General  of  the  State 
of  California,  Harold  B.  Haas  and  Miriam  E. 
Wolff,  Deputies  Attorney  General,  appearing  for 
the  State  of  [89]  California,  and  the  evidence  hav- 
ing been  duly  taken  and  heard  and  the  cause  sub- 
mitted for  decision,  the  Court  makes  and  files  its 
Findings  of  Fact  and  Conclusions  of  Law  as 
follows: 

I. 

That  the  Complaint  in  the  above  entitled  action 
was  filed  on  July  25,  1942,  and  that  the  plaintiff 
in  the  above  entitled  action  is  the  United  States  of 
America  and  brings  said  action  pursuant  to  and 
under  the  provisions  contained  in  the  act  of  Con- 
gress approved  January  29,  1942  (Public  Law  420, 
77th  Congress,  56  Stat.  Chap.  25)  and  the  act  of 
Congress  approved  February  7,  1942  (Public  Law 
441,  77th  Congress,  56  Stat.,  Chap.  46)  appropriated 
funds  therefor. 
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II. 

That  the  lands  hereinafter  described  are  taken 
and  condemned  under  the  authority  of  the  above 
mentioned  acts  of  Congress  for  the  uses  and  pur- 
poses authorized  by  said  acts  and  are  taken  and 
condemned  for  use  in  connection  with  the  establish- 
ment of  the  Naval  Drydocks,  Hunters  Point,  San 
Francisco,  California,  and  are  suitable  and  neces- 
sary for  said  purpose;  that  said  use  of  said  lands 
constitutes  a  public  use  and  that  the  acquisition  of 
said  lands  by  plaintiff  is  of  the  greatest  public 
benefit  and  the  leusr  private  injury. 

III. 

That  service  has  been  properly  made  upon  all 
persons  interested  in  said  lands  hereinafter  de- 
scribed: 

IV. 

That  prior  to  September  9,  1850,  the  lands  subject 
of  this  trial  were  tide  and  submerged  lands  covered 
by  the  waters  of  the  Bay  of  San  Francisco;  that 
on  said  date,  California  was  admitted  into  and 
])ecame  a  member  of  the  [90]  union  of  states,  upon 
an  equal  footing  with  the  original  states  in  all  re- 
spects, and  thereupon  and  by  that  fact  acquired  title 
to  all  tide  and  submerged  lands  involved  in  this 
trial;  that  the  Act  of  1868  (Ststs,  of  Cal.  1867-68, 
Page  716)  created  a  Board  of  Tide  Land  Commis- 
sioners, and  authorized  and  directed  the  said  Board 
to  take  possession  of  all  the  salt  marsh  and  tide 
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lands  and  lands  lying  under  water,  situated  in  the 
City  and  County  of  San  Francisco,  and  to  cause  the 
same  to  be  surveyed  to  a  point  within  24  feet  of 
water  at  the  lowest  stage  of  the  tide ;  that  after  the 
completion  of  such  preliminary  survey,  the  Board 
was  directed  to  establish  the  Water  Line  Front  of 
San  Francisco,  and  cause  all  of  the  property  be- 
longing to  the  State  lying  south  of  Second  Street, 
within  the  said  County  to  be  surveyed  into  lots 
and  blocks. 

That  the  said  Act  further  authorized  and  directed 
the  said  Board  to  prepare  maps  of  the  area  as  re- 
surveyed  and  to  cause  the  lots  as  so  established  to 
be  sold  at  public  auction;  that  pursuant  to  said 
Act,  the  Board  caused  said  surveys  to  be  made  and 
prepared  the  ^^Map  of  Salt  Marsh  and  Tide  Lands 
and  Lands  Lying  Under  Water,"  which  map  was 
duly  adopted  by  the  said  Board  of  Tide  Land  Com- 
missioners on  March  19,  1869. 

That  none  of  the  land  claimed  by  the  State  of 
California  in  this  action  had  been  reclaimed  at  the 
time  said  action  was  commenced  and  that  all  of  the 
land  so  claimed  was  tide  or  submerged  lands. 

That  pursuant  to  said  statute,  said  Tide  Land 
Commissioners  sold,  at  public  auction,  all  the  right, 
title,  and  interest  of  defendant,  State  of  California, 
in  and  to  the  property  in  said  lots  exhibited  on  said 
map  and  said  sales  were  by  lots  in  accordance  with 
said  survey  and  map.  [91] 
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VI. 

That  Parcel  2,  hereinafter  described,  embraces 
and  is  a  portion  of  certain  streets  and  alleys  ex- 
hibited and  delineated  upon  said  map,  '^Map  of  Salt 
Marsh  and  Tide  Lands  and  Lands  Lying  Under 
Water/' 

VII. 

That  the  interest  or  title  that  defendant,  State 
of  California,  retained  in  said  Parcel  2  was  re- 
tained only  for  the  purpose  of  providing  ingress 
and  egress  to  said  lots  sold  and  that  the  interest  or 
title  of  defendant,  State  of  California,  in  and  to 
said  parcel  at  the  date  of  the  taking  herein  was 
subject  to  easements  for  access  to  and  from  said 
lots  exhibited  and  delineated  upon  said  survey  and 
map. 

VIII. 

That  said  Parcel  2  is  that  certain  piece  or  parcel 
of  land  situate  in  the  City  and  County  of  San 
Francisco,  State  of  California,  and  more  particu- 
larly described  as  follows: 

*'All  those  certain  streets  and  avenues  lying 
within  an  area  bounded  on  the  north  by  the 
^^ Stanford*'  patent  line  and  the  northeasterly 

-line  of  Oakdale  Avenue;  on  the  east  by  the 
Water  Line  Front ;  on  the  south  by  the  south- 

"  westeHy  li^ie  of  Shafter  Avenue,  the  south- 
easterly line  of  Alvord  Street  and  the 
southwesterly  line  of  AVallace  Aveinie  and  on 
the  west  by  the  southeasterly  line  of  Donahue 
Street.  Containing  64.61  acres,  more  or  less.'' 
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That  just  compensation  for  said  parcel  including 
any  and  all  damages  to  the  larger  tract  of  which 
said  Parcel  2  is  a  part  is  the  sum  of  One  and 
No/100  Dollar   ($1.00). 

IX. 

Except  as  hereinbefore  more  particularly  set 
forth  all  of  the  allegations,  the  Plaintiff's  Com- 
plaint are  true. 

X. 

Except  as  hereinbefore  more  particularly  set 
forth  all  the  allegations  of  the  answer  amended 
answer  of  [92]  defendant,  State  of  California,  are 
not  true.  . 

Conclusions  of  Law 

I. 

That  the  Court  has  jurisdiction  of  the  parties 
and  the  subject  matter  of  this  action. 

II. 

That  the  use  for  which  the  property  is  taken  is 
a  public  use  of  the  United  States  and  that  the 
United  States  is  authorized  by  law  to  acquire  the 
same  by  condemnation. 

III. 

That  the  damage  suffered  by  the  State  of  Cali- 
fornia for  the  taking  of  Parcel  2  is  the  sum  of 
One  and  No/100  Dollar  ($1.00). 
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IV. 

That  a  Judgment  of  Condemnation  in  the  form 
provided  by  law  shall  be  made  and  entered  herein. 

V. 

Let  Judgment  be  entered  accordingly. 
Done  in  Open  Court,  this  22nd  day  of  January, 
1947. 

MICHAEL  J.  ROCHE, 
Judge. 


Receipt  of  the  foregoing  Findings  of  Fact  and 
Conclusions  of  Law  is  hereby  acknowledged  this 
12th  day  of  December,  1946. 

ROBERT  W.  KENNY, 
Attorney  General  of  the 
State  of  California. 

=  ^       By  HAROLD  B.  HAAS, 

Deputy  Attorney  General, 
Attorney  for   Defendant 
State  of  California. 

[Endorsed]:    Piled  Jan.   22,   1947.   [93] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
ern Division 

No.  2261-G 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

193  ACRES  OF  LAND,  City  and  County  of  San 
Francisco,  State  of  California,  MATILDA 
PRIOR  ANDREWS  II,  et  al.. 

Defendants. 

PRELIMINARY  JUDGMENT  AS  TO 
PARCEL  2 

The  above  entitled  action  was  consolidated  for 
trial  with  United  States  vs.  193  Acres  of  land  in  the 
City  and  Coimty  of  San  Francisco,  State  of  Cali- 
fornia, Civil  2261-R  and  United  States  vs.  Certain 
land  in  the  City  and  County  of  San  Francisco,  State 
of  California,  Civil  No.  22416-R,  and  came  on  for 
hearing  the  25th  day  of  June,  1946,  before  the 
above  entitled  Court,  the  Honorable  Michael  J. 
Roche  presiding,  a  jury  having  been  waived  by  all 
parties,  the  cause  having  been  duly  and  regularly 
continued  to  June  26,  1946,  for  further  hearing  and 
M.  Mitchell  Bourquin,  Special  Assistant  to  the  At- 
torney General,  John  J.  Healy,  Jr.  and  J.  Harold 
Weise,  Special  Attorneys  appearing  for  the  plain- 
tiff.  United   States   of   America,   and   Robert   W. 
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Kenny,  Attorney  General  of  the  State  of  California, 
Harold  B.  ,  Haas  and  ^Miriam  E.  Wolff,  Deputies 
Attorney  General,  appearing  for  the  State  of  Cali- 
fornia, and  e^'idence,  both  oral  and  documentary, 
having  been  introduced  by  the  parties  hereto  and 
the  case  having  [94]  been  fully  tried  and  presented 
to  the  Court,  and  briefs  having  been  submitted  by 
the  respective  parties  and  the  Cause  having  been 
submitted  for  decision  on  the  19th  day  of  October, 
1946,  and  the  Court  having  heretofore  filed  its  writ- 
ten Findings  of  Fact  and  Conclusions  of  Law; 

Wherefore,  by  reason  of  the  law  and  the  findings 
herein. 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed: 

I. 

That  title  to  Parcel  2,  the  subject  of  the  above 
entitled  action,  will  vest  in  the  United  States  of 
America  in  fee  simple  absolute  upon  the  deposit  in 
the  Registry  of  this  Court  of  the  compensation 
therefore  herein  awarded. 

II. 

That  said  Parcel  2  is  that  certain  piece  or  parcel 
of  land  situate  in  the  City  and  County  of  San 
Francisco,  State  of  California,  and  more  particu- 
larly described  as  follow^s: 

All  those  certain  streets  and  avenues  lying 

within  an  area  bounded  on  the  north  by  the 

,,  '^Stanford''  patent  line  and  the  northeasterly 

line  of  Oakdale  Avenue;   on  the  east  by  the 
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Water  Line  Front;  on  the  south  bv  the  south- 
westerly  line  of  Shafter  Avenue,  the  south- 
easterly line  of  Alvord  Street  and  the 
southwesterly  line  of  Wallace  Avenue  and  on 
the  west  by  the  southeasterly  line  of  Donahue 
Street.  Containing  64.61  acres,  more  or  less. 

III. 

That  defendant  State  of  California  is  awarded 
the  sum  of  One  Dollar  ($1.00)  for  said  Parcel  2 
together  with  interest  from  the  date  of  the  entry 
of  this  Judgment  until  paid. 

Done  in  Open  Court,  this  22nd  day  of  January, 
1947. 

LOUIS  E.  GOODMAN, 
Judge. 

Approved  as  to  form: 

FRED  N.  HOWSER, 

Attorney  General  of  the 
State  of  California. 

By  MIRIAM  E.  WOLFF, 

Deputy  Attorney  General, 
Attorney  for  the  State  of 
California. 

[Endorsed]:  Filed  and  Entered  Jan.  22,  1947. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Honorable  Michael  J.  Roche,  Judge  of  the 
District  Court  of  the  United  States,  Southern 
Division,  N(n'thern  District  of  California  and 
to  M.  Mitchell  Bourquin,  Esq.,  Special  Assist- 
ant to  the  Attorney  General,  and  John  J. 
Healy,  Jr.,  and  J.  Harold  Weise,  Esqs.,  Attor- 
neys for  Plaintiff: 

You  and  each  of  you  will  please  take  notice  that 
the  defendant.  State  of  California,  hereby  appeals 
to  the  United  States  Circuit  Court  of  Appeals, 
Ninth  Judicial  District,  from  that  portion  of  the 
preliminary  judgment  as  to  parcel  2  therein  award- 
ing defendant.  State  of  California,  the  sum  of  One 
Dollar  for  its  interest  therein  and  denying  defend- 
ant. State  of  California,  any  further  or  additional 
compensation  for  the  taking  of  said  property. 

Dated:     April    21,    1947. 

/s/  FRED  N.  HOWSER, 
Attorney  General. 

/s/  HAROLD  B.  HAAS, 

Deputy    Attorney    General. 

/s  MIRIAM  E.  WOLFF, 

Deputy    Attorney    General. 
[Affidavit  of  Service  by  Mail.] 

[Endorsed]:     Filed:     Apr.  21,  1947  [96] 
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[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 
Know  All  Men  by  These  Presents: 

That  Pacific  Indemnity  Company,  a  corporation 
duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  California,  and  duly 
licensed  to  transact  a  surety  business  in  the  State 
of  California,  is  held  and  firmly  bound  unto  the 
United  States  of  America,  plaintiff  in  the  above 
entitled  action,  in  the  sum  of  Two  Hundred  Fifty 
and  No/100  Dollars  ($250.00),  to  be  paid  unto 
said  United  States  of  America,  for  which  payment 
well  and  truly  to  be  made  Pacific  Indemnity  Com- 
pany binds  itself,  its  successors  and  assigns  firmly 
by  these  presents. 

Signed,  Sealed  and  Dated  This  10th  Day  of 
March,  1947. 

The  condition  of  the  above  obligation  is  such 
that  [97]  whereas  State  of  California,  defendant 
in  the  above  entitled  cause,  has  appealed  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  of  the  above 
entitled  court  entered  in  said  cause  on  the  22nd 
day  of  January,  1947; 

Now,  Therefore  the  condition  of  the  above  obli- 
gation is  such  that  is  the  said  appellant,  State  of 
California,  shall  pay  all  costs  if  the  said  appeal 
is  dismissed  or  the  said  judgment  affirmed,  or  such 
•'Costs  as  the  appellate  court  may  award  if  the  said 
judgment  is  modified,  then  this  obligation  shall 
be  void;  otherwise  the  same  shall  be  ai^d  reniain  in 
full  force  and  effect. 
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It  Is  Further  Stipulated  as  a  part  of  the  fore- 
going bond  that  in  case  of  a  breach  of  any  condi- 
tion thereof,  the  above  named  District  Court  may, 
upon  notice  to  said  surety  of  not  less  than  ten 
days,  proceed  summarily  in  the  above  entitled 
action  to  ascertain  the  amount  which  said  surety 
is  bound  to  pay  on  accoimt  of  such  breach  and 
render  judgment  therefor  against  said  surety  and 
award  execution  therefor. 

PACIFIC  INDEMNITY 
COMPANY, 

[Seal]         By  R.  L.  TRAVISS, 

Attorney  in  Fact. 

State  of  California, 
City  and  County  of 
San  Francisco — ss: 

On  this  10th  day  of  March  in  the  year  one  thou- 
sand nine  hundred  and  forty-seven  before  me, 
Emily  K.  McCorry,  a  Notary  Public  in  and  for 
said  County  and  State,  residing  therein,  duly  com- 
missioned and  sworn,  personally  appeared  R.  L. 
Traviss,  known  to  me  to  be  the  duly  authorized 
Attorney-in-Fact  of  Pacific  Indenmity  Company, 
and  the  same  person  whose  name  is  subscribed  to 
the  within  instrument  as  the  Attorney-in-Fact  of 
said  Company,  and  the  said  R.  L.  Traviss  acknowl- 
edged to  me  that  he  subscribed  the  name  of  Pacific 
Indemnity  Company  thereto  as  surety  and  his  own 
name  as  Attornev-in-Fact. 
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In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year 
in  this  Certificate  first  above  written. 

[Seal]  EMILY  K.  McCORRY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  December  21,  1950. 
[Endorsed]:     Piled:     Apr.  21,  1947. 


[Title  of  District  Court  and  Cause.] 

ORDER  POR  TRANSMISSION  OP  EXHIBITS 
TO  THE  UNITED  STATES  CIRCUIT 
COURT  OP  APPEALS  POR  THE  NINTH 
CIRCUIT 

It  appearing  to  the  court  that  the  exhibits  in  the 
above  entitled  matter  consist  of  maps,  diagrams  and 
original  papers,  not  capable  of  reproduction  in  the 
printed  record. 

Now,  Therefore,  It  Is  Hereby  Ordered  that  copies 
of  the  original  papers  and  exhibits  which  were  in- 
troduced in  evidence  during  the  trial  of  said  cause 
need  not  be  copied  in  the  Record  of  Appeal  in  said 
•cause  to  be  filed  in  connection  with  the  appeal  of 
said  defendant  and  appellant,  and  that  all  original 
papers  and  exhibits  introduced  in  evidence  at  the 
trial  of  said  cause  in  the  above  entitled  court  by 
plaintiff,  United  States  of  America,  and  defendant, 
State  of  California,  with  respect  to  Parcel  2,  to- 
gether with   all   the   original   papers   and   exhibits 
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introduced  in  evidence  at  the  trial  of  said  action 
witli  respect  to  Parcels  3-A  and  :>-B  of  action 
22147-R  and  Parcel  2  of  action  22416-R,  which 
actions  were  consolidated  with  the  above  entitled 
action  for  the  purposes  of  trial,  may  be  transferred 
and  transmitted  in  their  original  form  to  the  court 
to  wliich  said  appeal  is  taken,  nam.ely,  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit;  and 

It  Is  Further  Ordered  that  all  such  original 
papers  and  exhibits  shall  be  included  in  and  be  a 
part  of  the  Record  on  Appeal  to  the  same  effect  as 
though  copied  therein. 

It  Is  Further  Ordered  that  the  said  exhibits  and 
testimony  introduced  in  evidence  at  the  trial  of 
Parcel  2  of  the  above  entitled  action  were  also 
introduced  in  evidence  with  reference  to  Parcels 
3-A  and  3-B  of  action  22147-R  and  Parcel  2  of 
action  22416-R,  which  actions  were  consolidated 
with  the  above  entitled  action  for  the  purposes  of 
trial,  and  that  the  original  papers  and  exhibits,  all 
of  which  are  the  subject  of  this  Order,  may  be  con- 
sidered by  the  court  with  like  effect  with  reference 
to  Parcels  3-A  and  3-B  of  action  22147-R  and  Par- 
cel 2  of  action  22416-R. 

Dated :    July  29,  1947. 

GEORGE  B.  HARRIS, 

Judge  of  the  U.  S.  District 
Court. 

[Endorsed]:     July  29,  1947.     [102] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  |WHICH 
APPELLANT  INTENDS  TO  RELY  ON 
APPEAL 

Comes  Now  Aj^pellant,  State  of  California,  one 
of  the  defendants  above  named,  and  states  that  its 
appeal  is  from  that  portion  of  the  judgment  decree- 
ing that  the  State  of  California  is  entitled  to  receive 
the  sum  of  $1.00  and  no  more  for  the  taking  of  par- 
cel 2,  which  was  given,  made  and  entered  in  the 
above-entitled  cause  on  the  22nd  day  of  January, 
1947,  and  that  said  appellant  will  rely  on  its  appeal 
herein  on  the  following  points. 

I. 

That  the  above-named  United  States  District 
Court  erred  in  finding  that  the  interest  or  title  that 
defendant,  State  of  California,  retained  in  said  par- 
cel 2  was  retained  [103]  only  for  the  purpose  of  pro- 
viding ingress  and  egress  to  said  lots  sold. 

II. 

That  the  said  Court  erred  in  finding  that  the  inter- 
est or  title  that  defendant.  State  of  California,  re- 
tained in  said  parcel  2  at  the  date  of  the  taking 
herein  was  subject  to  easements  for  access  to  and 
from  said  lots  delineated  upon  said  survey  map. 

III. 

That  the  said  Court  erred  in  finding  that  just 
compensation  for  the  taking  of  said  parcel  2  is  the 
sum  of  One  and  no/100  ($1.00)  Dollars. 
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IV. 

That  the  said  Court  erred  in  not  finding  that  said 
property  was  never  laid  out  upon  the  grounds  as 
streets. 

V. 

That  the  said  Court  erred  in  not  finding  and  in  not 
conchiding  that  the  said  property  was  never  opened 
nor  declared  open  as  streets. 

VI. 

That  the  said  Court  erred  in  not  finding  and  in 
not  concluding  that  the  said  property  was  never 
dedicated  as  streets. 

VII. 

That  the  said  Court  erred  in  not  finding  and  in 
not  concluding  that  the  said  property  was  not  sub- 
jected to  any  easement  as  streets. 

VIII. 

That  the  said  Court  erred  in  rendering  its  deci- 
sion and  making  and  entering  its  judgment  herein 
in  that  the  evidence  was  and  is  insufficient  to  jus- 
tify the  judgment  rendered  by  said  court.  [104] 

IX. 

That  the  said  Court  erred  in  renderinsr  its  deci- 
sion  and  making  and  entering  its  judgment  herein 
against  the  defendant,  State  of  California,  in  that 
said  judgment  is  contrary  to  the  law  and  the  facts. 
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X. 

That  the  said  Court  erred  in  not  making  its  judg- 
ment herein  in  favor  of  defendant,  State  of  Cali- 
fornia, and  against  plaintiff  United  States  of  Amer- 
ica in  the  sum  of  $56,384.10. 
Dated:     June  15,  1947. 

/s/  FRED  N.  HOWSER, 

Attorney  General  of  the 
State  of  California. 
/s/  HAROLD  B.  HAAS, 

Deputy  Attorney  General. 
/s/  MIRIAM  E.  WOLFF, 

Deputy  Attorney  General, 
Attorneys  for  Defendant, 
State  of  California. 
[Endorsed] :     Filed  Sept.  4,  1947.  [105] 


In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
ern Division 

No.  22416-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
CERTAIN  LAND  IN  THE  CITY  AND  COUNTY 
OF  SAN  FRANCISCO,  STATE  OF  CALI- 
FORNIA, WILLIAM  HENRY  ASH,  et  al., 

Defendants. 

COMPLAINT  IN  CONDEMNATION 

Comes  now  the  Plaintiff,  LTnited  States  of  Amer- 
ica, by  M.  Mitchell  Bourquin,  Special  Assistant  to 
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the  Attorney  General,  at  the  direction  and  under  the 
authority  of  the  iVttorney  General  of  the  United 
States,  and  pursuant  to  the  request  of  the  Acting 
Secretary  of  the  Navy  of  the  United  States,  and 
for  cause  of  action  against  the  above-named  de- 
fendants, alleges  as  follows: 

I. 

That  this  proceeding  is  instituted  and  the  lands 
hereinafter  described  are  taken  and  condemned  pur- 
suant to  and  under  the  provisions  and  authority  of 
and  for  the  purposes  and  uses  authorized  by  the  Act 
of  Congress  approved  March  27,  1942  (Public  Law 
507,  77th  Congress),  and  the  Act  of  Congress  ap- 
proved February  7,  1942  (Public  Law  441,  77th 
Congress). 

II. 

That  the  estate  or  interest  which  plaintiff  seeks 
to  take  and  condemn  is  the  fee  simple  title  to  the 
lands  hereinafter  described,  subject  to  existing 
public  utility  easements. 

in. 

That  the  lands  hereinafter  described  have  been 
selected  by  the  Acting  Secretary  of  the  Navy  of 
the  United  States  for  use  in  connection  with  the 
extension  of  the  Naval  Dry  Docks,  Himters  Point, 
San  Francisco,  California,  and  are  sought  to  be 
taken  and  condemned  for  said  purpose  and  use  and 
are  suitable  and  necessary  therefor.  That  said  use 
of  said  lands  constitutes  a  public  use  and  said 
lands  are  required  for  immediate  use  in  order  to 
carry  out  said  purpose. 


United  States  of  America  119 

IV. 

That  the  acquisition  of  said  lands  by  plaintiff 
will  be  of  the  greatest  public  benefit  and  the  least 
private  injury ;  that  no  part  of  said  lands  has  here- 
tofore been  appropriated  for  [109]  public  use  by 
plaintiff  or  the  State  of  California,  or  any  political 
subdivision  thereof. 

V. 

That  there  are  sufficient  funds  now  available  with 
w^hich  plaintiff  can  and  is  authorized  to  pay  just 
compensation  for  the  lands  sought  to  be  taken  and 
condemned  herein  in  whatever  sum  may  be  ulti- 
mately awarded  in  this  proceeding  for  the  taking 
of  said  lands  and  any  damages  resulting  therefrom. 

VI. 

That  plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  the  lands  taken  by  this  proceeding 
are  not  a  part  of  any  larger  tract  belonging  to  the 
apparent  or  purported  owners  of  said  land  above 
described. 

VII. 

That  the  defendants  First  Doe  to  Thirtieth  Doe, 
inclusive,  and  First  Doe  Corporation  to  Twentieth 
Doe  Corporation,  inclusive,  are  sued  and  designated 
herein  by  fictitious  names  for  the  reason  that  their 
true  names  are  unknown  to  plaintiff,  but  the  plain- 
tiff will,  upon  ascertaining  their  true  names,  f;u1)- 
stitute  the  same  for  such  fictitious  names  ])y  appro- 
priate  amendment,   and  prays   such   leave   of   the 
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Court;  that  said  defendants,  and  each  of  them,  may 
have  or  claim  to  have  an  interest  in  some  piece  or 
parcel  of  the  lands  sought  to  be  taken  and  con- 
demned in  this  action,  but  that  the  nature,  character 
or  extent  of  such  interest  is  unknown  to  plaintiff. 

VIII. 

That  each  of  the  defendants  above  named  has 
or  may  have  or  claim  some  interest  in  the  property 
hereinafter  described,  and  are  therefore  joined  as 
defendants. 

IX. 

That  the  land  to  be  taken  and  condemned  in  this 
proceeding  [110]  is  situate  in  the  City  and  County 
of  San  Francisco,  State  of  California,  and  is  more 
particularly  described  as  follows :  [111] 

Beginning  at  the  point  of  intersection  of  the 
U.  S.  Bulkhead  Line  and  the  southeasterly  line 
of  Coleman  Street;  running  thence  southwest- 
erly along  said  southeasterly  line  of  Coleman 
Street  to  the  intersection  of  said  southeasterly 
line  of  Coleman  Street  and  the  southwesterly 
line  of  McKinnon  Avenue;  running  thence 
northwesterly  along  the  said  south w^esterly  line 
of  McKinnon  Avenue  to  the  intersection  of  said 
southwesterly  line  of  McKinnon  Avenue  and 
the  southeasterly  line  of  Donahue  Street;  thence 
northeasterly  along  said  southeasterly  line  of 
Donahue  Street  to  the  intersection  of  said 
southeasterly  line  of  Donahue  Street,  wath  the 
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northeasterly  line  of  Jerrold  Avenue;  thence 
southeasterly  and  along  said  line  of  Jerrold 
Avenue  75  feet;  thence  at  a  right  angle  north- 
easterly 100  feet ;  thence  at  a  right  angle  north- 
westerly 75  feet  to  the  southeasterly  line  of  Don- 
ahue Street ;  running  thence  northeasterly  along- 
said  southeasterly  line  of  Donahue  Street  to  the 
point  of  intersection  of  said  southeasterly  line 
of  Donahue  Street  and  the  U.  S.  Bulkhead 
Line;  running  thence  southeasterly  along  said 
U.  S.  Bulkhead  Line  to  the  point  of  commence- 
ment. [112] 

X. 

That  a  state  of  war  now  exists  between  the  Plain- 
tiff and  certain  foreign  governments,  and  pursuant 
to  the  provisions  of  the  Act  of  Congress  approved 
March  27,  1942  (Public  Law  507,  77th  Congress), 
the  Plaintiff,  upon  the  filing  of  this  Complaint,  be- 
comes entitled  to  the  right  to  take  immediate  pos- 
session of  the  above-described  lands. 

That  the  Acting  Secretary  of  the  Navy  of  the 
United  States  has  determined  that  it  is  necessary 
that  an  order  be  obtained  authorizing  the  United 
States  of  America  to  take  immediate  possession  of 
said  lands  to  the  extent  of  the  interest  above  de- 
scribed, and  the  above-mentioned  Special  Assistant 
to  the  Attorney  General  has  been  directed  by  the 
Attorney  General  of  the  United  States  to  take 
proper  proceedings  herein  to  secure  such  orders 
from  this  Honorable  Court. 
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Wherefore,  Plaintiff  prays: 

1.  For  an  order  authorizing  the  United  States 
to  take  immediate  possession  of  the  above-described 
lands. 

2.  For  judgment: 

(a)  Decreeing  that  said  lands  above  de- 
scribed, to  the  extent  of  the  title  and  interest 
which  Plaintiff  seeks  to  acquire  by  this  action, 
are  condemned  for  necessary  public  uses  of 
the  Plaintiff  as  authorized  by  law;  that  all  of 
said  lands  are  necessary  and  suitable  thereto; 

(b)  Determining  the  value  of  the  lands  sub- 
ject of  this  action  and  each  separate  interest 
therein,  and  directing  the  payment  for  each 
separate  interest  to  the  persons  entitled  thereto. 

3.  For  such  other  and  further  relief  as  the  Court 
shall  deem  meet  and  proper  in  the  premises. 

/s/  M.  MITCHELL  BOUKQUIN, 
Special  Assistant  to  the 

Attorney  General. 
Attorney  for  Plaintiff.  [114] 

VERIFICATION 

United  States  of  America, 
Northern  District  of  California, 
City  and  County  of  San  Francisco — ss. 

M.  Mitchell  l^ourquin,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  a  Sy)ecial  Assistant  to  the  Attorney 
General  of  the  United  States  and  attorney  for  the 
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plaintiff  in  the  above-entitled  action;  that  he  has 
read  the  foregoing  Complaint  and  knows  the  con- 
tents thereof ;  that  the  same  is  true  of  his  own  knowl- 
edge except  as  to  matters  which  are  therein  stated 
on  his  information  or  belief,  and  as  to  those  matters 
that  he  believes  it  to  be  true. 

That  the  reason  this  verification  is  made  by  affi- 
ant and  not  by  the  plaintiff  is  that  the  plaintiff  is  a 
corporation  sovereign. 

That  the  sources  of  affiant's  information  and  the 
grounds  for  his  belief  are  the  official  communica- 
tions, records,  files  and  documents  received  from  the 
Attorney  General  of  the  United  States  and  from  the 
Acting  Secretary  of  the  Navy  of  the  United  States. 
/s/  M.  MITCHELL  BOURQUIN, 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  December,  1942. 

[Seal]         /s/  LOUIS  O.  VASQUEZ, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  expires  December  4,  1943. 

[Endorsed]:     Filed  Dec.  24,  1942.   [115] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  IMMEDIATE  POSSESSION 

It  appearing  from  the  Complaint  on  file  herein 
that  application  has  been  made  by  plaintiff  to  be 
granted  immediate  possession  of  the  lands  subject 
of  this  action,  and  good  cause  appearing  therefor, 
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It  Is  Hereby  Ordered  that  the  United  States  of 
America  be,  and  it  is  hereby  granted  leave  to  take 
immediate  possession  of  said  land  and  property,  and 
to  use  said  land  and  property  to  the  extent  prayed 
for,  and  for  the  purposes  alleged  in  said  Complaint, 
and  to  proceed  thereon  with  the  authorized  public 
works  of  the  United  States. 

It  Is  Further  Ordered  that  the  Defendants  and 
all  other  persons  in  possession  of  said  property  are 
hereby  directed  to  deliver  immediate  possession 
thereof  to  the  United  States  and  its  agents,  and  the 
United  States  Marshal  is  directed  to  place  [116]  and 
maintain  plaintiff  in  possession  of  said  property. 

The  Court  reserves  the  right  to  make  such  other 
and  further  orders  and  decrees  as  may  be  necessary 
in  the  premises. 

And  It  Further  Appearing  that  Plaintiff  has 
made  adequate  provision  for  the  payment  of  just 
compensation  for  the  taking  of  said  land  and  prop- 
erty, it  shall  not  be  necessary  for  the  plaintiff  to 
deposit  any  money  or  other  security  for  the  purpose 
of  securing  payment  to  the  parties  entitled  thereto. 

The  land  and  property  subject  of  this  Order  is 
situate  in  the  City  and  County  of  San  Francisco, 
State  of  California,  and  is  described  as  follows: 

Beginning  at  the  y)oint  of  intersection  of  the 
U.  S.  Bulkhead  Line  and  the  southeasterly  line 
of  Coleman  Street;  nmning  thence  southwest- 
erly along  said  southeasterly  line  of  Coleman 
Street  to  the  intersection  of  said  southeasterly 
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line  of  Coleman  Street  and  the  southwesterly 
line  of  McKinnon  Avenue;  running  thence 
northwesterly  along  the  said  southwesterly  line 
of  McKinnon  Avenue  to  the  intersection  of  said 
southwesterly  line  of  McKinnon  Avenue  and 
the  southeasterly  line  of  Donahue  Street; 
thence  northeasterly  along  said  southeasterly 
line  of  Donahue  Street  to  the  intersection  of 
said  southeasterly  line  of  Donahue  Street,  with 
the  northeasterly  line  of  Jerrold  Avenue ;  thence 
southeasterly  and  along  said  line  of  Jerrold 
Avenue  75  feet;  thence  at  a  right  angle  north- 
easterly 100  feet ;  thence  at  a  right  angle  north- 
westerly 75  feet  to  the  southeasterly  line  of 
Donahue  Street;  running  thence  northeasterly 
along  said  southeasterly  line  of  Donahue  Street 
to  the  point  of  intersection  of  said  southeasterly 
line  of  Donahue  Street  and  the  U.  S.  Bulkhead 
Line;  running  thence  southeasterly  along  said 
U.  S.  Bulkhead  Line  to  the  point  of  commence- 
ment. 

Done  in  open  Court  this  24th  day  of  December, 
1942. 

/s/  A.  F.  ST.  SURE, 
Judge. 

[Endorsed] :     Piled  Dec.  24,  1942.  [118] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
ern Division. 

No.  22416-R 

UNITED  STATES  OF  AMERICA 

Plaintiff, 

vs. 

CERTAIN  LAND  IN  THE  CITY  AND  COUNTY 
OF  SAN  FRANCISCO,  STATE  OF  CALI- 
FORNIA, et  al.. 

Defendants. 

ANSWER  OF  DEFENDANT,  STATE  OF 
CALIFORNIA 

Comes  Now  the  defendant.  State  of  California, 
one  of  the  defendants  in  the  above  action,  and  for 
answer  to  plaintiff's  complaint  herein,  affirms,  de- 
nies and  alleges  as  follows : 

I. 

Denies  the  allegations  contained  in  Paragraph  I 
of  plaintiff's  complaint  herein. 

IL 

Admits  as  alleged  in  paragraph  II  of  plaintiff's 
complaint  herein  that  the  estate  or  interest  which 
plaintiff  seeks  to  condemn  in  the  lands  described  in 
the  complaint  is  the  fee  simple  title  thereto,  subject 
to  existing  public  utility  easements,  and  in  this  con- 
nection this  defendant  alleges  that  such  an  estate  or 
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interest  is  not  necessary  for  the  purposes  [119] 
mentioned  in  paragraph  III  of  the  complaint;  that 
it  is  not  necessary  to  condemn  the  minerals  and 
mineral  rights  in  said  described  lands. 

III. 

Denies  the  allegations  contained  in  Paragraph 
III  of  plaintiff's  complaint  herein,  and  in  this  con- 
nection alleges:  That  it  is  not  necessary  for  the 
purposes  mentioned  in  said  paragraph  III  to  ac- 
quire the  sub-surface  estate  consisting  of  the  min- 
eral and  mineral  rights  in  and  to  the  property  con- 
demned herein;  that  the  acts  referred  to  in  said 
paragraph  I  of  the  complaint  herein  do  not  author- 
ize the  condemnation  or  taking  of  minerals  and  min- 
eral rights  in  property  where  such  taking  or  con- 
demnation is  not  essential  to  the  uses  and  purposes 
for  which  the  property  is  condemned. 

That  Section  6401  of  the  Public  Resources  Code 
of  the  State  of  California  provides  that  in  the  dis- 
posal of  all  tide  and  submerged  lands  belonging  to 
the  State  of  California,  there  be  reserved  to  the 
State  the  mineral  deposits  and  mineral  rights  in 
lands  authorized  to  be  sold. 

That  on  November  4,  1943,  the  State  Lands  Com- 
mission adopted  a  resolution  requiring  that  reserva- 
tion to  the  State  be  made  of  all  deposits  of  miner- 
als and  mineral  rights.  A  certified  copy  of  said  reso- 
lution is  attached  hereto  and  made  a  part  hereof  and 
for  reference  is  marked  Exhibit  ^^A". 
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IV. 

Denies  the  allegations  of  paragraph  IV  of  plain- 
tiff's complaint  herein. 

V. 

Respecting  the  allegations  in  Paragraph  V  of 
plaintiff's  complaint  herein,  defendant,  State  of 
California,  has  no  information  or  belief  upon  the 
subject  and  placing  its  denial  upon  said  ground, 
denies  the  allegations  therein  contained.  [120] 

VI. 

Admits  that  the  defendant,  State  of  California, 
has  and  claims  an  interest  in  the  property  subject 
to  suit  as  alleged  in  paragraph  VIII  of  plaintiff's 
complaint   herein   and   in  this   connection   alleges: 

That  prior  to  September  9,  1850,  a  portion  of  the 
lands  subject  to  this  action  were  tide  and  submerged 
lands  covered  by  waters  of  the  Bay  of  San  Fran- 
cisco ;  that  on  said  date  California  was  admitted  into 
and  became  a  member  of  the  United  States  upon  an 
equal  footing  with  the  original  States,  in  all  re- 
spects, and  thereupon  and  by  that  fact  acquired 
title  to  all  such  tide  and  submerged  lands.  That 
thereafter,  and  on  Tune  20,  1863,  the  defendant, 
State  of  California,  acting  through  its  Governor, 
Leland  Stanford,  conveyed  by  patent  to  tlie  South 
San  Francisco  Plomestead  and  Railroad  Association 
certain  of  the  said  tide  and  submerged  lands;  that 
said  patent  was  recorded  in  the  office  of  The  Re- 
corder of  the  City  and  County  of  San  Francisco  in 
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Liber  1  of  Patents,  at  page  44;  that  said  patent  is 
hereinafter  for  convenience  referred  to  as  the 
'^Stanford"  Patent;  that  thereafter  and  on  March 
30,  1868,  the  Legislature  of  the  State  of  California 
enacted  *^An  Act  to  Survey  and  Dispose  of  Certain 
Salt  Marsh  and  Tide  Lands  Belonging  to  the  State 
of  California."  That  said  Act  created  a  Board  of 
Tide  Land  Commissioners  and  authorized  and 
directed  the  said  Board  to  take  possession  of  all  the 
salt  marsh  and  tide  lands  and  lands  lying  under 
water,  situated  in  the  City  and  County  of  San 
Francisco,  and  cause  the  same  to  be  surveyed  to  a 
point  within  24  feet  of  water  at  the  lowest  stage  of 
the  tide.  That  after  the  completion  of  such  prelimi- 
nary survev,  the  said  Board  was  directed  to  estab- 
lish  the  Water  Line  Front  of  San  Francisco,  and 
cause  all  the  property  belonging  to  the  State  lying 
South  of  Second  Street  within  the  City  and  County 
to  be  surveyed  into  lots  and  blocks  with  reservations 
of  so  much  thereof  for  streets,  docks,  piers,  slips, 
canals,  drains  or  other  [121]  uses  necessary  for  the 
public  convenience  and  purposes  of  commerce  as  the 
said  Board  deemed  required.  That  the  said  Act 
further  authorized  and  directed  the  said  Board  to 
prepare  maps  of  the  area  as  re-surveyed,  and  to 
cause  the  lots  as  so  established  to  be  sold  at  public 
auction.  That  pursuant  to  said  Act  the  said  Board 
caused  said  surveys  to  be  made  and  prepared  the 
'^Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water",  which  Map  was  duly  adopted 
by  the  said  Board  of  Tide  Land  Commissioners  on 
March  19,  1869.  That  the  said  ^^ Stanford"  patent, 
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hereinbefore  referred  to,  granted  to  the  said  South 
8an  Francisco  Homestead  and  Railroad  Association 
certain  swamp  and  overflow,  tide  and  submerged 
lands  m  addition  to  and  Bayward  of  the  lands  de- 
lineated ui)on  the  said  ^^Map  of  Salt  Marsh  and  Tide 
T^ands  and  Lands  Lying  under  Water'',  as  the  prop- 
erty of  the  said  South  San  Francisco  Homestead 
and  Railroad  Association.  That  the  said  survey 
established,  within  24  feet  of  water  at  the  lowest 
stage  of  the  tide,  the  Water  Line  Front ;  which  said 
Water  Line  Front  coincided  with  the  easterly  line 
of  Water  Front  Street,  as  designated  on  said  Map. 
That  there  were  also  laid  out  and  established,  bv 
said  survey,  blocks  and  lots  surrounded  by  areas 
delineated  upon  the  said  Map  as  Streets  and  Ave- 
nues. That  said  Map  contains  a  certification  that 
said  Map  correctly  exhibits  the  Water  Line  Front 
of  the  City  and  County  of  San  Francisco,  together 
with  reservations  for  streets,  docks,  piers,  slips, 
canals,  basins  and  other  uses  necessary  for  public 
convenience  and  ]nirpose  of  commerce.  That  the 
no^'thwest  corner  of  Tide  Block  72,  as  delineated  on 
the  *'Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
lying,  under  Water"  to  the  extent  that  the  lands 
therein  lie  Bayward  of  the  '^Stanford"  Patent  Line, 
h^s  never  been  conveyed  to  the  defendant  State  of 
California  or  by  the  said  State  Board  of  Tide  Land 
Commissioners.  That  none  of  the  [122]  lands  lying 
outside  the  line  of  the  ^'Stanford"  patent  to  tlie 
South  ^an  Francisco  Homestead  and  Railroad  As- 
sociation £ind  within  the  areas  designated  as  Streets 
ancl  ; Avenues,  upon  the  ^^Map  of  Salt  Marsh  and 
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Tide  Lands  and  Lands  Lying  Under  Water"  has 
ever  been  conveyed  or  dedicated  by  the  State  of 
California,  by  the  State  Board  of  Tide  Land  Com- 
missioners, or  by  any  municipal  corporation,  pur- 
suant to  authority  of  the  defendant,  State  of  Cali- 
fornia, or  otherwise.  That  about  the  year  1890  the 
Harbor  Line  Board  of  the  United  States  Engineers 
established  the  present  United  States  Bulkhead 
Line;  that  said  Bulkhead  Line  lies  Bayward  of 
said  Water  Line  Front  and  easterly  line  of  Water 
Front  Street.  That  none  of  the  said  tide  and  sub- 
merged lands  situated  between  the  said  Water  Line 
Front  and  easterly  line  of  Water  Front  Street  and 
the  said  United  States  Bulkhead  Line  has  ever  been 
conveyed  by  the  State  of  California. 

That  the  description  in  plaintiff's  complaint  here- 
in embraces  the  following  lands : 

(1)  The  Lands  Lying  Bayward  of  Water 
Line  Front  and  the  easterly  line  of  Water 
Front  Street  and  situated  between  such  line  and 
the  United  States  Bulkhead  Line; 

(2)  The  Lands  lying  outside  the  line  of  the 
^^ Stanford''  patent  and  delineated  upon  the 
^'Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water"  as  Streets  and  Avenues. 

(3)  That  portion  of  the  Northwest  corner 
of  Tide  Block  72,  as  delineated  on  the  **Map  of 
Salt  Marsh  and  Tide  Lands  and  Lands  Lying 
Under  Water"  which  lies  Bayward  of  the 
*' Stanford"  Patent  Line. 
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That  the  lands  above  referred  to  are  hereinafter 
referred  to  as  Parcels  No.  1,  No.  2  and  No.  3.  [123] 

That  the  said  Parcel  No.  1  comprises  the  area 
lying  Bay  ward  of  the  line  of  the  Water  Line  Front 
and  easterly  line  of  Water  Front  Street  and  situate 
between  such  Water  Line  Front  and  the  LTnited 
States  Bulkhead  Line,  and  is  more  particularly  de- 
scribed as  foUov/s: 

^*  Commencing  at  the  intersection  of  the  north- 
easterly extension  of  the  southeasterly  line  of 
Donahue  Street  and  the  United  States  Bulk- 
head Line;  thence  along  said  United  States 
Bulkhead  Line  southeasterly  to  the  northeast- 
erly extension  of  the  southeasterly  line  of  Cole- 
man Street;  thence  southwesterly  along  said 
northeasterly  extension  of  the  southeasterly 
line  of  Coleman  Street  to  the  northeasterly  line 
of  Water  Front  Street;  thence  northwesterly 
along  said  line  of  Water  Front  Street  to  said 
northeasterly  extension  of  the  southeasterly 
lirie  of  Donahue  Street;  thence  northeasterly 
alone:  said  northeasterly  extension  to  the  point 
of  Commencement.  Containing  0.80  of  an  acre 
more  or  less. 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  No.  1  is  $714„29. 

That  Parcel  No.  2  contains  that  area  shown  on  the 
^^Map  of  Salt  Marsh  and  Tide  Tiands  and  Lands 
Lying  Under  Water",  outside  the  line  of  the  '^Stan- 
ford" patent  to  the  South  San  Francisco  Home- 
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stead  and  Railroad  Association,  and  delineated  upon 
said  Map  as  Streets  and  Avenues,  and  is  more  par- 
ticularly described  as  follows: 

'^All  those  certain  streets  and  avenues  lying 
within  an  area  bounded  on  the  west  by  the 
southeasterly  line  of  Donahue  Street,  on  the 
north  and  east  by  the  Water  Line  Front  and 
the  southeasterly  line  of  Coleman  Street  and  on 
the  south  by  the  ^'Stanford"  patent  line.  Con- 
taining 9.24  acres  more  or  less." 

That  the  reasonable  market  value  of  the  lands,  ex- 
clusive of  minerals  and  mineral  rights,  contained  in 
Parcel  No.  2  is  $8250.03. 

That  Parcel  No.  3  contains  the  northwest  corner, 
outside  the  ^* Stanford"  Patent  Line,  of  that  area 
delineated  upon  the  ^^Map  of  Salt  Marsh  and  Tide 
Lands  and  Lands  Lvins:  Under  Water"  as  Tide 
Block  72,  and  is  more  particulary  described  as  fol- 
lows: [124] 

^'Commencing  at  the  intersection  of  the  south- 
easterly line  of  Donahue  Street  with  the 
southwesterly  line  of  Davidson  Avenue;  thence 
southeasterly  along  said  southwesterly  line  of 
Davidson  Avenue  to  the  '^ Stanford"  patent 
line;  thence  northwesterly  along  last  said  line  to 
said  southeasterly  line  of  Donahne  Street; 
thence  northeasterly  along  said  line  of  Donahue 
Street  to  the  point  of  Commencement.  Contain- 
ing 0.07  of  an  acre  more  or  less." 

That  the  reasonable  market  vahie  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  No.  3  is  $62.50. 
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That  a  copy  of  the  ''Map  of  Salt  Marsh  and  Tide 
Lands  and  Lands  Lvino;  Lender  Water"  is  attached 
hereto,  marked  Exhibit  "W\  and  made  a  part  here- 
of by  reference.  That  the  said  Exhibit  ''B"  shows 
the  line  of  the  ''Stanford"  patent,  hereinbefore  re- 
ferred to,  and  shows,  delineated  in  blue  (Parcel  1), 
red  (Parcel  2)  and  yellow  (Parcel  3)  the  areas 
owned  bv  the  defendant,  State  of  California. 

Wherefore,  said  defendant,  State  of  California, 
prays : 

(1)  That  the  Court  assess  the  sum  of  $9,026.82 
and  award  the  same  to  the  defendant.  State  of  Cali- 
fornia, as  compensation  for  the  taking  of  its  in- 
terest, exclusive  of  minerals  and  mineral  rights  in 
the  said  premises,  in  the  land  subject  to  this  suit; 

(2)  That  the  Court  adjudge  the  defendant.  State 
of  California,  the  owTier  of  the  sub-surface  estate  in 
the  minerals  and  mineral  rights; 

(3)  That  the  Order  granting  immediate  posses- 
sion and  use  of  the  lands  herein,  heretofore  made  on 
the  24th  day  of  December,  1942,  to  such  extent  be 
modified.  [125] 

(4)  That  the  Court  grant  such  other  and  further 
relief  as  may  be  meet  and  proper  in  the  premises. 

ROBERT  W.  KENNY, 

Attorney  General,  State  of 
California, 
/s/  By  JOHN  F.  HASSLER,  JR., 

Deputy  Attorney  General. 
Attorneys  for  Defendant, 
State  of  California. 
(Acknowledgment  of  Receipt  of  Copy.) 
[Endorsed] :  Filed  Dec.  21,  1943,  [126] 
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No.  1177 

Division  of  State  Lands,  State  Lands  Commission, 
State  of  California,  Sacramento 

The  undersigned,  acting  in  this  behalf  for  the 
State  Lands  Commission,  does  hereby  certify,  that 
the  annexed  docmnent  is  a  true  and  correct  copy 
of  a  resolution  unanimously  passed  by  the  State 
Lands  Commission  at  a  meeting  held  in  Sacramento, 
November  4,  1943,  on  file  in  the  office  of  the  State 
Lands  Commission;  that  said  copy  has  been  com- 
pared by  the  undersigned  with  the  original,  and  is 
a  correct  transcript  therefrom. 

In  Witness  whereof,  the  undersigned  has  exe- 
cuted this  certificate  and  affixed  the  seal  of  the  State 
Lands  Commission,  this  17th  day  of  December,  A.D., 
1943. 

[Seal]         /s/  CARLYLE  F.  LYNTON, 

Executive  Officer  State  Lands 
Commission.  [127] 

EXHIBIT  ^^A" 
RESOLUTION 

Whereas,  the  Sovereign  State  of  California  has  in 
many  instances  in  the  past  conveyed  by  grant,  deed 
or  under  court  decree  lands  belonging  to  the  Sover- 
eign State  of  California  and, 

Whereas,  the  Sovereign  State  of  California  has 
failed  in  most  instances  to  reserve  to  the  Sovereign 
State  of  California,  the  mineral  which  might  have 
been  contained  in  such  conveyed  lands,  and. 
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Whereas,  the  peo])le  of  the  Sovereign  State  of 
California  have  been  deprived  of  revenue  which 
might  have  accrued  to  their  benefit  had  such  min- 
erals been  reserved,  and 

Whereas,  Section  6401  of  the  Public  Resources 
Code  of  the  State  of  California  specifically  provides 
for  a  reservation  to  the  Sovereign  State  of  Califor- 
nia of  all  mineral  deposit  in  lands  belonging  to  the 
State  of  California, 

Now,  Therefore  Be  It  Resolved,  that  the  State 
Lands  Commission  does  hereby  record  itself  as  be- 
ing opposed  to  any  further  conveyance  of  State 
Lands  to  the  Federal  Government  without  insisting 
upon  reserving  to  the  State  of  California,  the  min- 
erals which  might  be  contained  therein,  and 

Be  It  Further  Resolved,  that  the  Executive  Officer 
of  the  State  Lands  Commission  be  instructed  to  pre- 
sent to  the  Honorable  Robert  W.  Kenny,  Attorney 
General  of  the  State  of  California,  a  copy  of  this 
resolution  together  with  a  request  that  the  Attorney 
General's  office  from  this  date  henceforth  shall  de- 
mand reservation  to  the  Sovereign  State  of  Cali- 
fornia of  all  deposits  of  coal,  phosphate,  sodium, 
gold,  silver,  oil,  gas,  oil  shale,  or  other  hydrocar- 
bons and  all  other  mineral  deposits  which  might  be 
contained  within  any  State  Lands  which  the  Federal 
Government  seeks  to  condemn  or  otherwise  acquire. 

November  4,  1943. 

/s/    JOHN  F.  HASSLER, 

Chairman,  State  Lands 
Commission.  [128] 
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In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  Southern 
Division 

No.  22416  R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

CERTAIN  LAND  IN  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO,  STATE 
OF  CALIFORNIA,  et  al.. 

Defendants. 

AMENDED  ANSWER  OF  DEFENDANT, 
STATE  OF  CALIFORNIA 

Comes  now  the  defendant.  State  of  California, 
one  of  the  defendants  in  the  above  action,  and  for 
answer  to  plaintiff's  complaint  herein,  affirms,  de- 
nies and  alleges  as  follows: 

I. 

Denies  the  allegations  contained  in  Paragraph  I 
of  plaintiff's  complaint  herein. 

II. 

Admits  as  alleged  in  Paragrpah  II  of  plaintiff's 
complaint  herein  that  the  estate  or  interest  which 
plaintiff  seeks  to  condemn  in  the  lands  described 
in  the  complaint  is  the  fee  simple  title  thereto,  sulv 
ject  to  existing  public  utility  easements,  and  in  this 
connection  this  defendant  alleges  that  such  an  estate 
or  interest  is  not  necessary  for  the  purposes  men- 
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tioned  in  Paragraph  III  of  the  complaint;  that  it 
is  not  [129]  necessary  to  condemn  the  minerals  and 
mineral  rights  in  said  described  lands. 

III. 

Denies  tlie  allegations  contained  in  Paragraph 
III  of  plaintiff's  complaint  herein,  and  in  this  con- 
nection alleges :  That  it  is  not  necessary  for  the  pnr- 
poses  mentioned  in  said  Paragraph  III  to  acquire 
the  sub-surface  estate  consisting  of  the  mineral  and 
mineral  rights  in  and  to  the  property  condemned 
herein;  that  the  acts  referred  to  in  said  Paragrapli 
I  of  the  complaint  herein  do  not  authorize  the  con- 
demnation or  taking  of  minerals  and  mineral  rights 
in  property  where  such  taking  or  condemnation  is 
not  essential  to  the  uses  and  purposes  for  which 
the  property  is  condemned. 

That  Section  6401  of  the  Public  Resources  Code 
of  the  State  of  California  provides  that  in  the  dis- 
posal of  all  tide  and  submerged  lands  belonging  to 
the  State  of  California,  there  be  reserved  to  the 
State  the  mineral  deposits  and  mineral  rights  in 
lands  authorized  to  be  sold. 

That  on  November  4,  1943,  the  State  Lands  Com- 
mission adopted  a  resolution  requiring  that  reserva- 
tion to  the  State  be  made  of  all  deposits  of  minerals 
and  mineral  rights.  A  certified  copy  of  said  resolu- 
tion is  attached  to  the  Answer  of  defendant,  State 
of  California  as  Exliibit  ''A''  and  is  by  this  refer- 
ence incorporated  herein. 
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IV. 

Denies  the  allegations  of  Paragraph  IV  of  plain- 
tiff's complaint  herein. 

V. 

Respecting  the  allegations  in  Paragraph  V  of 
plaintiff's  complaint  herein,  defendant,  State  of 
California,  has  no  information  or  belief  upon  the 
subject  and  placing  its  denial  upon  said  ground, 
denies  the  allegations  therein  contained.     [130] 

VI. 

Admits  that  the  defendant,  State  of  California, 
has  and  claims  an  interest  in  the  property  subject 
to  suit  as  alleged  in  paragraph  VIII  of  plaintiff's 
complaint  herein  and  in  this  connection  alleges : 

That  prior  to  September  9,  1850,  a  portion  of  the 
lands  subject  to  this  action  were  tide  and  submerged 
lands  covered  by  the  waters  of  the  Bay  of  San  Fran- 
cisco; that  on  said  date  California  was  admitted 
into  and  became  a  member  of  the  Union  of  States 
upon  an  equal  footing  with  the  original  States,  in 
all  respects,  and  thereupon  and  by  that  fact  ac- 
quired title  to  all  such  tide  and  submerged  lands. 
That  thereafter,  and  on  June  20,  1863,  the  defend- 
ant, State  of  California,  acting  tlirought  its  Gover- 
nor, Leland  Stanford,  conveyed  by  patent  to  tlie 
South  San  Fraiieiseo  Homestead  and  Railroad  As- 
sociation certain  of  the  said  tide  and  submerged 
lands ;  that  said  patent  was  recorded  in  the  office  of 
The  Recorder  of  the  City  and  County  oi"  San  Fran- 
cisco in  Liber  1  of  Patents,  at  page  44;  that  said 
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patent  is  hereinafter  for  convenience  referred  to  as 
the  '■^Stanford"  Patent;  that  thereafter  and  on 
March  30,  1868,  the  Legislature  of  tlie  State  of  Cali- 
fornia enacted  ''An  Act  to  Survey  and  Dispose  of 
Certain  Salt  Marsh  and  Tide  Lands  Belonging  to 
the  State  of  California."  That  said  Act  created  a 
Board  of  Tide  Land  Commissioners  and  authoiized 
and  directed  the  said  Board  to  take  possession  of 
all  the  salt  marsh  and  tide  lands  and  lands  lying 
under  water,  situated  in  the  City  and  County  of  San 
Francisco,  and  cause  the  same  to  be  surveyed  to 
a  point  within  24  feet  of  water  at  the  lowest  stage 
of  the  tide.  That  after  the  completion  of  such  pre- 
liminary survey,  the  said  Board  was  directed  to 
establish  the  Water  Line  Front  of  San  Francisco, 
and  cause  all  the  property  belonging  to  the  State 
lying  South  of  Second  Street  within  the  City  and 
County  to  be  surveyed  into  [131]  lots  and  blocks  with 
reservations  of  so  much  thereof  for  streets,  docks, 
piers,  slips,  canals,  drains  or  other  uses  necessary 
for  the  public  convenience  and  purposes  of  commei'ce 
as  the  said  Board  deemed  required.  That  the  said 
Act  further  authorized  and  directed  the  said  Board 
to  prepare  maps  of  the  area  as  re-surveyed,  and  to 
cause  the  lots  as  so  established  to  be  sold  at  public 
auction.  That  pursuant  to  said  Act  the  said  Board 
caused  said  surveys  to  be  made  and  prepared  the 
^'Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water,"  which  Map  was  duly  adopted 
by  the  said  Board  of  Tide  Land  Commissioners  on 
March  19,  1869.  That  the  said  ^^ Stanford"  patent, 
hereinbefore  referred  to,  granted  to  the  said  South 
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San  Francisco  Homestead  and  Railroad  Association 
certain  swamp  and  overflow,  tide  and  submerged 
lands  in  addition  to  and  Bayward  of  the  lands  de- 
lineated upon  the  said  ^^Map  of  Salt  Marsh  and 
Tide  Lands  and  Lands  Lying  Under  Water,"  as 
the  property  of  the  said  South  San  Francisco 
Homestead  and  Railroad  Association.  That  the  said 
survey  established,  within  24  feet  of  water  at  the 
lowest  stage  of  the  tide,  the  Water  Line  Front; 
which  said  Water  Line  Front  coincided  with  the 
easterly  line  of  Water  Front  Street,  as  delineated 
on  said  Map.  That  there  were  also  laid  out  and 
established,  by  said  survey,  blocks  and  lots  sur- 
rounded by  areas  delineated  upon  the  said  Map  as 
Streets  and  Avenues.  That  said  Map  contains  a 
certification  that  said  Map  correctly  exhibits  the 
Water  Line  Front  of  the  City  and  County  of  San 
Francisco,  together  with  reservations  for  streets, 
docks,  piers,  slips,  canals,  basins  and  other  uses 
necessary  for  public  convenience  and  ])urposes  of 
commerce.  That  the  northwest  corner  of  Tide  Block 
72,  as  delineated  on  the  ^^Map  of  Salt  Marsh  and 
Tide  Lands  and  Lands  lying  under  Water''  to  the 
extent  that  the  lands  therein  lie  Bayward  of  the 
*^ Stanford"  Patent  Line,  has  never  been  conveyed 
by  the  defendant  State  of  California  or  by  the  [132] 
said  State  Board  of  Tide  Land  Commissioners.  That 
none  of  the  lands  lying  outside  the  line  of  the 
''Stanford"  patent  to  the  South  San  Francisco 
Homestead  and  Railroad  Association  and  within  the 
areas  designated  as  Streets  and  Avenues  upon  the 
"Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
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Lying  Under  Water"  has  ever  been  conveyed  or 
dedicated  by  the  State  of  California,  by  the  State 
Board  of  Tide  Land  Commissioners,  or  l)y  any  mu- 
nicipal corporation,  pursuant  to  authority  of  the 
defendant.  State  of  California,  oi'  otherwise.  That 
about  the  .year  1890  the  Harbor  Line  Board  of  the 
United  States  Engineers  established  the  present 
United  States  Bulkhead  Line;  that  said  Bulkhead 
Line  lies  Bayward  of  said  Water  Line  Front  and 
easterly  line  of  Water  Front  Street.  That  none  of 
the  said  tide  and  submerged  lands  situated  between 
said  Water  Line  Front  and  easterly  line  of  Water 
Front  Street  and  the  said  United  States  Bulkhead 
Line  has  ever  been  conveyed  by  the  State  of  Cali- 
fornia. 

That    the    description    in    plaintiff's    complaint 
herein  embraces  the  following  lands : 

(1)  The  lands  lying  Bayward  of  Water 
Line  Front  and  the  easterlv  line  of  Water 
Front  Street  and  situated  between  such  line 
and  the  United  States  Bulkhead  Line; 

(2)  The  lands  lying  outside  the  line  of  the 
^'Stanford"  patent  and  delineated  upon  the 
*'Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water"  as  Streets  and  Avenues. 

(3)  That  portion  of  the  Northwest  corner 
of  Tide  Block  72,  as  delineated  on  the  *'Map  of 
Salt  Marsh  and  Tide  Lands  and  Lands  Lying 
under  Water"  which  lies  Bayw^ard  of  the 
*' Stan  ford"  Patent  Line. 

That  the  lands  above  referred  to  are  hereinafter 
referred  to  as  Parcels  Nos.  1,  2  and  3.  [133] 
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That  the  said  Parcel  No,  1  comprises  the  area 
lying  Bayward  of  the  line  of  the  Water  Line  Front 
and  easterly  line  of  Water  Front  Street  and  situ- 
ate  between  such  Water  Line  Front  and  the  United 
States  Bulkhead  Line,  and  is  more  particularly  de- 
scribed as  follows: 

^'Commencing  at  the  intersection  of  the 
northeasterly  extension  of  the  southeasterly  line 
of  Donahue  Street  and  the  United  States  Bulk- 
head Line;  thence  along  said  United  States 
Bulkhead  Line  southeasterly  to  the  northeast- 
erly extension  of  the  southeasterly  line  of  Cole- 
man Street;  thence  southwesterly  along  said 
northeasterly  extension  of  the  southeasterly 
line  of  Coleman  Street  to  the  northeasterly  line 
of  Water  Front  Street;  thence  northwesterly 
along  said  line  of  Water  Front  Street  to  said 
northeasterly  extension  of  the  southeasterly 
line  of  Donahue  Street;  thence  northeasterly 
along  said  northeasterly  extension  to  the  point 
of  Commencement.  Containing  0.79  of  an  acre 
more  or  less.'' 

That  the  reasonable  market  value  of  the  lands,  ex- 
clusive of  minerals  and  mineral  rights,  contained  in 
Parcel  No.  1  is  $705.36. 

That  Parcel  No.  2  contains  that  area  shov/n  on 
the  ''Map  of  Salt  Marsh  and  Tide  Lands  Lying 
Under  AYater,''  outside  the  line  of  the  "Stairford" 
patent  to  the  South  San  Francisco  Homestead  and 
Railroad  Association,  and  delineated  upon  said  Map 
as  Streets  and  Avenues,  and  is  more  particularly 
described  as  follows : 

"All  those  certain  streets  and  avenues  lying 
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within  an  area  bounded  on  the  west  by  the 
southeasterly  line  of  Donahue  Street,  on  the 
north  and  east  bv  the  Water  Line  Front  and 
the  southeasterly  line  of  Coleman  Street  and 
on  the  south  by  the  '^Stanford''  ])atent  line.  Con- 
taining 8.73  acres  more  or  less." 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  No.  2  is  $8250.03. 

That  Parcel  No.  3  contains  the  northwest  corner, 
outside  the  '^ Stanford"  Patent  Line,  of  that  area 
delineated  upon  the  ^'Map  of  Salt  Marsh  and  Tide 
Lands  and  Lands  Lying  Under  Water"  [134]  as 
Tide  Block  72,  and  is  more  particularly  described 
as  follows: 

'^Commencing  at  the  intersection  of  the 
southeasterly  line  of  Donahue  Street  with  the 
southwesterly  line  of  Davidson  Avenue;  thence 
southeasterly  along  said  southwesterly  line  of 
Davidson  Avenue  to  the  *' Stanford"  patent 
line;  thence  northwesterly  along  last  said  line 
to  said  southeasterly  line  of  Donahue  Street; 
thence  northeasterly  along  said  line  of  Donahue 
Street  to  the  point  of  Commencement.  Contain- 
ing 0.07  of  an  acre  more  or  less." 

That  the  reasonable  market  value  of  the  lands, 
exclusive  of  minerals  and  mineral  rights,  contained 
in  Parcel  No.  3  is  $62.50. 

That  a  copy  of  the  ''Map  of  Salt  Marsh  and  Tide 
Lands  and  Lands  Lying  Under  Water"  is  attached 
to  the  Answer  of  defendant.  State  of  California, 
as  Exhibit  "B"  and  is  by  this  reference  incorpo- 
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rated  herein.  That  the  said  Exhibit  ''B"  shows  the 
line  of  the  ''Stanford"  patent,  hereinbefore  re- 
ferred to,  and  shows,  delineated  in  blue  (Parcel  1), 
red  (Parcel  2)  and  yellow  (Parcel  3)  the  areas 
owned  by  the  defendant,  State  of  California. 

Wherefore,  said  defendant.  State  of  California, 
prays : 

(1)  That  the  Court  assess  the  sum  of  $9,017.89 
and  award  the  same  to  the  defendant.  State  of  Cali- 
fornia, as  compensation  for  the  taking  of  its  inter- 
est, exclusive  of  minerals  and  mineral  rights  in  the 
said  premises,  in  the  land  subject  to  this  suit; 

(2)  That  the  Court  adjudge  the  defendant, 
State  of  California,  the  owner  of  the  sub-surface 
estate  in  the  minerals  and  mineral  rights; 

(3)  That  the  Order  granting  immediate  posses- 
sion and  use  of  the  lands  herein,  heretofore  made  on 
the  24th  day  of  December,  1942,  to  such  extent  be 
modified;  [135] 

(4)  That  the  Court  grant  such  other  and  fur- 
ther relief  as  may  be  meet  and  proper  in  the  prem- 
ises. 

ROBERT  W.  KENNY, 

Attorney  General  of  the  State 
of  California. 
/s/    HAROLD  B.  HAAS, 

Deputy  Attorney  General. 
/s/    MIRIAM  E.  WOLFF, 

Deputy  Attorney  General. 
^  Attorneys  for  Defendant 

State  of  California. 
[Affidavit  of  service  by  mail.] 
[Endorsed]:     Filed  June  21,  1946. 
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[Title  of  District  Court  and  Cause.] 

FINDINGkS  of  fact  and  CONCLUSrONS 

OF  LAW 

The  above  entitled  action  was  consolidated  for 
trial  with  United  States  v.  193  acres  of  land  in  the 
City  and  County  of  San  Francisco,  State  of  Califor- 
nia, Civil  22261-R  and  United  States  v.  Certain 
land  in  the  City  and  Coiuity  of  San  Francisco,  State 
of  California,  Civil  No.  22147,  and  came  on  for 
hearing  the  25th  day  of  June,  1946,  before  the 
above  entitled  Court,  the  Honorable  Michael  J. 
Roclic  present  a  jury  having  been  waived  by  all 
parties,  the  cause  having  been  duly  and  regularly 
continued  to  June  26,  1946,  for  further  hearing  and 
M.  Mitchell  Bourquin,  Special  Assistant  to  the  At- 
torney General,  John  J.  Healy,  Jr.,  and  J.  Harold 
Weise,  Special  Attorneys  appearing  for  the  plain- 
tiif.  United  States  of  America,  and  Robert  W. 
Kenny,  Attorney  General  of  the  State  of  California, 
Harold  B.  Haas,  and  Miriam  E.  Wolff,  Deputies 
Attorney  General,  appearing  for  the  State  of  Cali- 
fornia, and  the  evidence  having  been  duly  taken  and 
heard  and  the  cause  submitted  for  decision,  tlic 
Court  makes  and  files  its  Findin2:s  of  Fact  and  Con- 
elusions  of  Law  as  follows:  [137] 

That  the  Complaint  in  the  above  entitled  action 
was  filed  on  the  24th  day  of  December,  1942;  that 
on  the  23rd  day  of  April,  1943,  plaintiff  filed  n  Dec- 
laration of  Taking  and  deposited  in  the  Registry 
of  the  Court,  the  sum  of  Two  Hundred  Ninety- 
Seven  Thousand  Twenty-Eight  and  50/100  Dollars 
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($297,028.50)  estimated  just  compensation  for  the 
taking  of  the  property  the  subject  of  this  action  of 
which  said  sum  One  and  no/100  Dollar  ($1.00)  was 
deposited  for  the  taking  of  Parcel  2  as  hereinafter 
more  particularly  described.  That  on  said  day, 
April  23,  1943,  a  Judgment  on  said  Declaration  of 
Taking  was  entered  decreeing  that  the  title  to  all 
the  land  subject  of  the  above  entitled  proceeding, 
including  the  land  herein  referred  to  as  Parcel  2, 
and  hereinafter  more  particularly  described,  vested 
in  the  United  States  of  America  in  fee  simple  and 
the  right  to  just  compensation  therefor  vested  in 
the  persons  entitled  thereto  upon  the  filing  of  said 
Declaration  of  Taking. 

II. 

That  the  above  entitled  action  was  instituted  and 
the  lands  the  subject  matter  of  said  action  are  taken 
and  condemned  pursuant  to  and  under  the  pro- 
visions and  authority  of,  and  for  the  purposes  and 
uses  authorized  by  the  Act  of  Congress  approved 
March  27,  1942  (Public  Law  507,  77th  Congress) 
and  the  Act  of  Congress  approved  Februaiy  7, 
1942  (Public  Law  441,  77th  Congress). 

IIL 

That  said  lands  were  taken  and  condemned  under 
the  authority  of  the  above  mentioned  acts  of  Con- 
gress for  the  expansion  of  facilities  at  the  Naval 
Drydock,  Hunters  Point,  San  Francisco,  California, 
and  are  suitable  and  necessary  for  said  purpose; 
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that  said  use  of  said  lands  constitutes  a  public  use, 
and  that  the  acquisition  of  said  lands  by  plaintiff 
was  of  the  greatest  public  benefit  and  the  least  pri- 
vate injury. 

IV. 

That  service  has  been  properly  made  upon  all 
persons  interested  in  said  lands  hereinafter  de- 
scribed: [138] 

V. 

That  prior  to  September  9,  1850,  the  lands  sub- 
ject of  this  trial  were  tide  and  submerged  lands  cov- 
ered by  the  waters  of  the  Bay  of  San  Francisco; 
that  on  said  date,  California  was  admitted  into  and 
became  a  member  of  the  union  of  states  upon  an 
equal  footing  with  the  original  states  in  all  re- 
spects, and  thereupon  and  by  that  fact  acquired 
tide  and  submerged  lands  involved  in  this  trial ; 
that  the  Act  of  1868  (Stats,  of  Cal.  1867-68,  Page 
716)  created  a  Board  of  Tide  Land  Commissioners, 
and  authorized  and  directed  the  said  Board  to  take 
possession  of  all  the  salt  marsh  and  tide  lands  and 
lands  lynig  under  water,  situated  in  the  City  and 
County  of  San  Francisco,  and  to  cause  the  same  to 
be  surveyed  to  a  point  within  24  feet  of  water  id  the 
lowest  stage  of  the  tide;  that  after  completion  of 
such  preliminary  survey,  the  Board  was  directed 
to  establish  the  Water  Line  Front  of  San  Francisco, 
and  cause  all  tlie  pro|:)erty  belonging  to  thv  Str.t(^ 
lying  south  of  Second  Street,  within  the  said  County 
to  be  surveyed  into  lots  and  blocks. 
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That  the  said  Act  further  authorized  and  directed 
the  said  Board  to  prepare  maps  of  the  area  as  resur- 
veyed  and  to  cause  the  lots  as  so  established  to  be 
sold  at  public  auction;  that  pursuant  to  said  Act, 
the  Board  caused  said  surveys  to  be  made  and  pre- 
pared the  ^^Map  of  Salt  Marsh  and  Tide  Lands  and 
Lands  Lying  Under  Water,"  which  map  was  duly 
adopted  by  the  said  Board  of  Tide  Land  Commis- 
sioners on  March  19,  1869. 

That  none  of  the  lands  claimed  by  the  State  of 
California  in  this  action  had  been  reclaimed  at  the 
time  said  action  was  commenced  and  that  all  of  the 
land  so  claimed  was  tide  or  submerged  lands. 

VI. 

That  pursuant  to  said  statute,  said  Tide  Land 
Commissioners  sold,  at  public  auction,  all  the  right, 
title,  and  interest  of  defendant.  State  of  California, 
in  and  to  the  property  in  said  lots  exhibited  on  said 
map  and  said  sales  were  by  lots  in  accordance  with 
said  survey  and  map.  [139] 

VII. 

That  said  Parcel  2  embraces  and  is  a  portion  of 
certain  streets  and  alleys  exhibited  and  delineated 
upon  said  map,  ^^Map  of  Salt  Marsh  and  Tide 
Lands  and  Lands  Lying  Under  Water." 

VIII. 

That  the  interest  or  title  that  defendant,  State  of 
California,  retained  in  said  Parcel  2  was  retained 
only  for  the  purpose  of  providing  ingress  and  egress 
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to  said  lots  sold  and  that  the  interest  or  title  of  de- 
fendant, State  of  California,  in  and  to  said  parcel 
at  the  date  of  the  taking  herein  was  subject  to  ease- 
ments for  access  to  and  from  said  lots  exhibited  and 
delineated  upon  said  survey  and  map. 

IX. 

That  said  Parcel  2  is  that  certain  piece  or  parcel 
of  land  situate  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  and  more  particularly  de- 
scribed as  follows: 

All  those  certain  streets  and  avenues  lying  within 
an  area  bounded  on  the  west  by  the  southeasterly 
line  of  Donahue  Street,  on  the  north  and  east  by 
the  Water  Line  Front  and  the  southeasterly  line  of 
Coleman  Street  and  on  the  south  by  the  ''Stanford" 
patent  line.    Containing  8.73  acres  more  or  less. 

That  just  compensation  for  said  parcel  including 
any  and  all  damages  to  the  larger  tract  of  which 
said  Parcel  2  is  a  part  is  the  sum  of  One  and  No/100 
Dollar  ($1.00). 

X. 

;  Except  as  hereinbefore  more  particularly  set 
forth  all;  of  the  allegations,  the  Plaintiff's  Complaint 
are  true. 

XI. 

Except  as  hereinbefore  more  particularly  set 
forth  all  the  allegations  of  the  answer  and  amended 
answer  "of  defendant.  State  of  California,  are  not 
true.     '  '■'■■■■■• 
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Conclusions  of  Law 

I. 

That  the  Court  has  jurisdiction  of  the  parties 
and  the  subject  matter  of  this  action.  [140] 

II. 

That  the  use  for  which  the  property  is  taken  is 
a  public  use  of  the  United  States  and  that  the 
United  States  is  authorized  by  law  to  acquire  the 
same  by  condemnation. 

IIL 

That  the  damage  suffered  by  the  State  of  Cali- 
fornia for  the  taking  of  parcel  2  is  the  sum  of  One 
and  No/100  Dollar.  ($1.00.) 

IV. 

That  a  Judgment  of  Condemnation  in  the  form 
provided  by  law  shall  be  made  and  entered  herein. 

V. 

Let  Judgment  be  entered  accordingly. 

Done  in  open  court,  this  22nd  day  of  January, 
1947. 

MICHAEL  J.  ROCHE, 
Judge. 

Receipt  of  the  foregoing  Findings  of  Fact  and 
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Conclusions  of   Law   is   lierel3y  acknowledged   this 
12tli  day  of  December,  1946. 

ROBERT  W.  KENNY, 

Attorney  General  of  the  State 
of  California, 

By  HAROLD  B.  HAAS, 

Deputy  Attorney  General 
for  Defendant  State  of 
California. 

[Endorsed]:     Piled:  Jan.  22,  1947. 


In  the  District  Court  of  the  United  States  in  and 
::-'for     the     Northern     District     of     California, 
•Southern  Division 

No.  22416-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

Certain  land  in  the  City  and  County  of  San 
Francisco,  State  of  California,  WILLIAM 
HENRY  ASH,  et  al., 

Defendants. 

PRELIMINARY  JUDGMENT  AS  TO 
PARCEL  2. 

The  above  entitled  action  was  consolidated  for 
trial  with  United  States  v.  193  acres  of  land  in  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
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fornia,  Civil  22261-R  and  United  States  v.  Certain 
land  in  the  City  and  County  of  San  Francisco, 
State  of  California,  Civil  No.  22147-R,  and  came 
on  for  hearing  the  25th  day  of  June,  1946,  before 
the  above  entitled  Court,  the  Honorable  Michael  J. 
Roche  presiding,  a  jury  having  been  waived  by  all 
parties,  the  cause  having  been  duly  and  regularlj^ 
continued  to  June  26,  1946,  for  further  hearing  and 
M.  Mitchell  Bourquin,  Special  Assistant  to  the  At- 
torney General,  John  J.  Healy,  Jr.,  and  J.  Harold 
Weise,  Special  Attorneys  appearing  for  the  plain- 
tiff. United  States  of  America,  and  Robert  W. 
Kenny,  Attorney  General  of  the  State  of  California, 
Harold  B.  Haas  and  Miriam  E.  Wolff,  Deputies 
Attorney  General,  appearing  for  the  State  of  Cali- 
fornia, and  evidence,  both  oral  and  documentary, 
having  been  introduced  by  the  parties  hereto  and 
the  case  having  [142]  been  fully  tried  and  presented 
to  the  Court,  and  briefs  having  been  submitted  by 
the  respective  parties  and  the  cause  braving  been 
submitted  for  decision  on  the  19th  day  of  October, 
1946,  and  the  Court  having  heretofore  filed  its  writ- 
ten Findings  of  Fact  and  Conclusions  of  Law; 

Wherefore,  by  reason  of  the  law  and  the  findings 
herein. 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed: 

I. 

That  title  to  Parcel  2,  the  subject  of  the  above 
entitled  action,  will  vest  in  the  United  States  of 
America  in  fee  simple  absolute  upon  the  deposit 
in  the  Registry  of  this  Court  of  the  compensation 
therefore  herein  awarded. 
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II. 

That  said  Parcel  2  is  that  certain  piece  or  parcel 
of  land  situate  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  and  more  particularly  de- 
scribed as  follows: 

All  those  certain  streets  and  avenues  lying 
within  an  area  bounded  on  the  west  by  the 
southeasterly  line  of  Donahue  Street,  on  the 
north  and  east  by  the  Water  Line  Front  and 
the  southeasterly  line  of  Coleman  Street  and 
on  the  south  by  the  ^'Stanford"  patent  line. 
Containing  8.73  acres  more  or  less. 

III. 

That  the  defendant  State  of  California  is 
awarded  the  sum  of  one  dollar  for  said  Parcel  2  to- 
gether with  interest  from  the  date  of  entry  of  this 
Judgment  until  paid. 

Done  in  open  court,  this  22nd  day  of  January, 
1947. 

MICHAEL  J.  ROCHE, 
Judge. 

Approved  as  to  form : 

FRED  N.  HOWSER, 

Attorney  General  of  the 
State  of  California. 
By  MIRIAM  E.  WOLFF, 

Deputy  Attorney  General. 
Attorney  for  the  State 
of  California. 
[Endorsed]  :   Filed  and  entered  Jan.  22,  1947. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Honorable  Michael  J.  Roche,  judge  of  the 
District  Court  of  the  United  States,  Southern  Divi- 
sion, Northern  District  of  California,  and  to  M. 
Mitchell  Bourquin,  Esq.,  Special  Assistant  to  the 
Attorney  General,  and  John  J.  Healy,  Jr.,  and  J. 
Harold  Weise,  Esqs.,  attorneys  for  plaintiff: 

You  and  each  of  you  will  please  take  notice  that 
the  defendant.  State  of  California,  hereby  appeals 
to  the  United  States  Circuit  Court  of  Appeals, 
Ninth  Judicial  District,  from  that  portion  of  the 
preliminary  judgment  as  to  parcel  2  therein  award- 
ing defendant.  State  of  California,  the  sum  of  One 
Dollar  for  its  interest  therein  and  denying  defend- 
ant, State  of  California,  any  further  or  additional 
compensation  for  the  taking  of  said  property. 

Dated :  April  21,  1947. 

FRED  N.  HOWSER, 
Attorney  General. 

HAROLD  B.  HAAS, 

Deputy  Attorney  General. 

MIRIAM  E.  WOLFF, 

Deputy  Attorney  General. 

[Affidavit  of  service  by  mail.] 
[Endorsed] :     Filed  April  21,  1947.    [144] 
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[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 
Know  All  Men  by  These  Presents : 

^'^liat  Pacific  Indemnity  Company  a  corporation 
duly  organized  and  existing  under  and  by  virtue 
61  the  laws  oF  the  State  of  California,  and  duly 
licensed  to  transact  a  surety  business  in  the  State 
of  California,  is  held  and  firmly  bound  unto  the 
:  United  States  of  America,  plaintiff  in  the  above 
jentitled  action,  in  the  sum  of  Two  Hundred  Fifty 
and  No/100  Dollars  ($250.00),  to  be  paid  unto  said 
:Tirnited  States  of  America,  for  wdiich  payment  well 
aiui.  truly  to  be  made  Pacific  Indemnity  Company 
binds ;  itself ,  its  successors  and  assigns  firmly  by 
these  presents. 

Signed,  Sealed  and  Dated  this  10th  day  of  March, 
1947. 

The  condition  of  the  above  obligation  is  such 
that  [145]  whereas  State  of  California,  defendant 
in  the  above  entitled  cause,  has  appealed  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  of  the  above  en- 
titled court  entered  in  said  cause  on  the  22nd  dtiy 
of  January,  1947: 

Now,  Therefore  the  condition  of  the  above  obliga- 
tion is  such  that  is  the  said  appellant,  State  of  Cali- 
fornia, shall  pay  all  costs  if  the  said  appeal  is  dis- 
missed or  the  said  judgment  affirmed,  or  such  costs 
as  the  appellate  court  may  award  if  the  said  judg- 


United  States  of  America  157 

ment  is  modified,  then  this  obligation  shall  be  void ; 
otherwise  the  same  shall  be  and  remain  in  full 
force  and  effect. 

It  is  further  stipulated  as  a  part  of  the  fore- 
going bond  that  in  case  of  a  breach  of  any  condi- 
tion thereof,  the  above  named  District  Court  may, 
upon  notice  to  said  surety  of  not  less  than  ten  days ; 
proceed  summarily  in  the  above  entitled  action  to 
ascertain  the  amount  which  said  surety  is  bound 
to  pay  on  account  of  such  breach  and  render  judg- 
ment therefor  against  said  surety  and  award  execu- 
tion therefor. 

[Seal]  PACIFIC  INDEMNITY 

COMPANY, 
By  R.  L.  TRAVIS  S, 

Attorney  in  Fact. 

State  of  California, 

City  and  County  of  San  Francisco — ss: 

On  this  10th  day  of  March  in  the  year  one  thou- 
sand nine  hundred  and  forty-seven  before  me, 
Emily  K.  McCorry  a  Notary  Public  in  and  for  said 
County  and  State,  residing  therein,  duly  commis- 
sioned and  sworn,  personally  appeared  R.  L.  Travi^^s 
known  to  me  to  be  the  duly  authorized  Attorney-in- 
Fact  of  Pacific  Indemnity  Company,  and  the  same 
person  whose  name  is  subscribed  to  the  within  in- 
strument as  the  Attorney-in-Fact  of  said  Company, 
and  the  said  R.  L.  Traviss  acknowledged  to  me  that 
he  subscribed  the  name  of  Pacific  Indemnity  Com- 
pany, thereto  as  surety  and  his  own  name  as  Attor- 
ney-in-Fact. 
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In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  afl&xed  my  official  seal  the  day  and  year 
in  this  Certificate  first  above  written. 

[Seal]  EMILY  K.  McCORRY, 

Notary  Public  in  and  for  the  City  of  San  Francisco, 
State  of  California. 
My  commission  expires  December  21,  1950. 

[Endorsed]:     Filed  April  21,   1947.   [146] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
ern Division 

No.  22416-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

CERTAIN  LAND  IN  THE  CITY  AND  COUNTY 
OF  SAN  FRANCISCO,  STATE  OF  CALI- 
FORNIA, et  al., 

Defendants. 

ORDER  FOR  TRANSMISSION  OF  EXHIBITS 
TO  THE  UNITED  STATES  CIRCUIT 
COURT  OF  APPEALS  FOR  THE  NINTH 
CIRCUIT 

It  a])pearing  to  the  court  that  the  exhibits  in  the 
above  entitled  matter  consist  of  maps,  diagrams  and 
original  papers,  not  capable  of  reproduction  in  the 
printed  record. 
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Now,  Therefore,  It  Is  Hereby  Ordered  that  copio? 
of  the  original  papers  and  exhibits  which  were  in- 
troduced in  evidence  during  the  trial  of  said  cause 
need  not  be  copied  in  the  Record  on  Appeal  in  said 
cause  to  be  filed  in  connection  with  the  appeal  of 
said  defendant  and  appellant,  and  that  all  original 
papers  and  exhibits  introduced  in  evidence  at  the 
trial  of  said  cause  in  the  above  entitled  court  hj 
plaintiff,  United  States  of  America,  and  defendant. 
State  [149]  of  California,  with  respect  to  Parcel  2, 
together  with  all  the  original  papers  and  exhibits 
introduced  in  evidence  at  the  trial  of  said  action 
with  respect  to  Parcels  3-A  and  3-B  of  action 
22147-R  and  Parcel  2  of  section  22261-R,  which  ac- 
tions were  consolidated  with  the  above  entitled  ac- 
tion for  the  purposes  of  trial,  may  be  transferred 
and  transmitted  in  their  original  form  to  the  Court 
to  which  said  appeal  is  taken,  namely,  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit; and 

It  Is  Further  Ordered  that  all  such  original  dia- 
pers and  exhibits  shall  be  included  in  and  be  a  part 
of  the  Record  on  Appeal  to  the  same  effect  as 
though  copied  therein. 

It  Is  Further  Ordered  that  the  said  exhibits  and 
testimony  introduced  in  evidence  at  the  trial  of 
Parcel  2  of  the  above  entitled  action  were  also  in- 
troduced in  evidence  with  reference  to  Parcels  3-A 
and  3-B  of  action  22147-R  and  Parcel  2  of  action 
22261-R,  which  actions  were  consolidated  with  the 
above  entitled  action  for  the  purposes  of  trial,  and 
that  the  original  papers  and  exhibits,  all  of  which 
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arc  the  subject  of  this  Order,  may  be  considered  by 
the  court  with  like  effect  with  reference  to  Parcels 
3-A  and  3-B  of  action  22147-R  and  Parcel  2  of 
action  22261-R. 

Dated  :     July  29,  1947. 

GEORGE  B.  HARRIS 

Judge   of  the   U.   S.   District 
Court 

[Endorsed]:     Filed  July  29,  1947.  [150] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL 

Comes  Now  Appellant,  State  of  California  one 
of  the  defendants  above  named,  and  states  that  its 
appeal  is  from  that  portion  of  the  judgment  de- 
creeing that  the  State  of  California  is  entitled  to 
receive  the  sum  of  $1.00  and  no  more  for  the  taking 
of  parcel  2,  which  was  given,  made  and  entered  in 
tlie  above  entitled  cause  on  the  22nd  dav  of  Janu- 
ary,  1947,  and  that  said  appellant  will  rely  on  its 
appeal  herein  on  the  follow^ing  points. 

I. 

That  the  above-named  United  States  District 
Court  erred  in  finding  that  the  interest  or  title  that 
defendant,  State  of  California,  retained  in  said  par- 
cel 2  was  retained  [151]  only  for  the  purpose  of 
providing  ingress  and  egress  to  said  lots  sold. 
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II. 

That  the  said  Court  erred  in  finding  that  the  in- 
terest or  title  that  defendant,  State  of  California, 
retained  in  said  parcel  2  at  the  date  of  the  taking 
herein  was  subject  to  easements  for  access  to  and 
from  said  lots  delineated  upon  said  survey  map. 

III. 

That  the  said  Court  erred  in  finding  that  just 
compensation  for  the  taking  of  said  parcel  2  is  the 
sum  of  One  and  no/100  ($1.00)  Dollars. 

IV. 

That  the  said  Court  erred  in  not  finding  that  said 
property  was  never  laid  out  upon  the  grounds  as 
streets. 

V. 

That  the  said  Court  erred  in  not  fijiding  and  in 
not  concluding  that  the  said  property  was  never 
opened  nor  declared  open  as  streets. 

VI. 

That  the  said  Court  erred  in  not  finding  and  in 
not  concluding  that  the  said  property  was  never 
dedicated  as  streets. 

VII. 

That  the  said  Court  erred  in  not  finding  and  in 
not  concluding  that  the  said  property  was  not  sub- 
jected to  any  easement  as  streets. 
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VIII. 

That  the  said  Court  erred  in  rendering  its  deci- 
sion and  making  and  entering  its  judgment  herein 
in  that  the  evidence  was  and  is  insufficient  to  justify 
the  judgment  rendered  by  said  Cour-t.     [152] 

IX. 

That  the  said  Court  erred  in  rendering  its  decision 
and  making  and  entering  its  judgment  herein 
against  the  defendant,  State  of  California,  in  that 
said  judgment  is  contrary  to  the  law  and  the  facts. 

X. 

That  the  said  Court  erred  in  not  making  its  judg- 
ment herein  in  favor  of  defendant,  State  of  Cali- 
fornia, and  against  plaintiff  United  States  of 
America  in  the  sum  of  $8,250.03. 

Dated :  June  15,  1947. 

FRED  N.  HOWSER, 

Attorney  General  of  the  State 
of  California, 

/s/    HAROLD  B.  HAAS, 

Deputy  Attorney  General. 

/s/    MIRIAM  E.  WOLFF, 

Deputy  Attorney  General, 
Attorneys  for  Defendant, 
State  of  California. 

[Endorsed]:  Filed  Sept.  4,  1947. 
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District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing 
153  pages,  numbered  from  1  to  153,  inclusive,  con- 
tain a  full,  true,  and  correct  transcript  of  the  rec- 
ords and  proceedings  in  the  cases  of  United  States 
of  America,  vs.  230.5  Acres  of  Land,  etc..  No.  22147 
R,  United  States  of  America,  vs.  193  Acres  of  Land, 
etc.,  No.  22261  R,  and  United  States  of  America, 
vs.  Certain  Land,  etc..  No.  22416  R  (Consolidated 
for  Appeal),  as  the  same  now  remain  on  file  and 
of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $41.00  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant, herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  22nd  day  of  No- 
vember, A.  D.  1947. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

/s/  M.  E.  VAN  BUREN, 
Deputy  Clerk. 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California. 

No.  22147-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

230.5  Acres  of  land  in  the  City  and  County  of  San 
Francisco,  State  of  California,  CARRIE  F. 
REDNALL,  et  al.. 

Defendants. 

No.  22261-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

193  Acres  of  land,  City  and  County  of  San  Fran- 
cisco, State  of  California,  MATILDA  PRIOR 
ANDREWS  II,  et  al., 

Defendants. 

No.  22416-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

CERTAIN  LAND  IN  THE  CITY  AND  COUNTY 
OF  SAN  FRANCISCO,  STATE  OF  CALI- 
FORNIA, et  al.. 

Defendants. 
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REPORTER  ^S  TRANSCRIPT 

Tuesday,  June  25,  1946 
Before :  Hon.  Michael  J.  Roche,  Judge. 

Counsel  Appearing: 

For  Plaintiff:  M.  Mitchell  Bourquin,  Esq.,  John 
J.  Healy,  Esq.,  Thomas  Martin,  Esq.,  J.  H.  Weise, 
Esq.  [1*] 

For  Defendants:  Robert  W.  Kenny,  Esq.,  Attor- 
ney General  of  the  State  of  California,  Harold  B. 
Haas,  Esq.,  Deputy  Attorney  General,  Miriam  E. 
Wolff,  Deputy  Attorney  General. 

The  Clerk:  United  States  of  America  vs.  Land 
in  the  City  and  County  of  San  Francisco. 

Mr.  Healy:    Ready,  your  Honor. 

Mr.  Haas:    Ready,  your  Honor. 

Mr.  Healy:  May  it  please  your  Honor,  your 
Honor  will  recall  this  trial  was  to  have  commenced 
about  three  vv^eeks  ago,  and  just  after  getting 
started,  because  of  another  case,  this  matter  was 
continued  until  today.  Your  Honor  requested  that 
counsel  make  every  effort  possible  to  stipulate  to 
as  many  facts  as  v/e  could,  so  that  we  could  simplify 
the  issues. 

We  have  agreed  upon  certain  facts,  and  they 
w^ere  drawn  up.  The  State  drew  up  the  stipula- 
tion ;  and  certain  portions  we  were  not  able  to  agree 
with  until  a  short  time  ago,  and  wdth  certain  amend- 
ments made  by  our  office,  these  facts  will  read  as 
follows.  A  little  later  we  will  have  this  document 
transcribed  and  presented  to  your  Honor. 


*  Page  numbering  appearing  at  top  of  page  of  Reporter's  certified 
Transcript  of  Record. 


166  State  of  California  vs. 

The  {'acts  we  now  stijDulate  to  are  as  follows: 

Tlmt  i)rior  to  September  9,  1850,  a  portion  of 
the  land  subject  to  this  action,  and  all  of  the  lands 
clanned  by  the  State  of  Califorma,  were  tide  and 
submerged  lands  <*overed  by  the  Avaters  of  the  Bay 
of  San  Francisco;  that  on  said  date,  [2]  California 
was  admitted  into  and  became  a  member  of  the 
union  of  states,  upon  an  equal  footing  with  the 
original  states  in  all  respects,  and  thereupon  and 
by  tliat  fact  acquired  title  to  all  tide  and  submerged 
lands  involved  in  these  cases;  that  said  Act  of  1868, 
page  716,  created  a  Board  of  Tide  Land  Commis- 
sioners, and  authorized  and  directed  the  said  Board 
to  take  possession  of  all  the  salt  marsh  and  tide  lands 
and  land  lying  under  water,  situated  in  the  City  and 
County  of  San  Francisco,  and  to  cause  the  same 
to  be  surveyed  to  a  point  wdthin  24  feet  of  water 
at  the  lowest  stage  of  the  tide;  that  after  the  com- 
pletion of  such  preliminary  survey,  the  Board  \vas 
directed  to  establish  the  Water  Line  Front  of  San 
Francisco,  and  cause  all  of  the  property  belonging 
to  the  State  lying  south  of  Second  Street,  wdthin  the 
said  County  to  be  surveyed   into  lots  and  blocks. 

That  the  said  Act  further  authorized  and  directed 
the  said  Board  to  prepare  maps  of  the  area  as 
resurveyed  and  to  cause  the  lots  as  so  established 
to  b(^  sold  at  public  auction;  that  pursuant  to  said 
Act,  the  Board  caused  said  surveys  to  be  made  and 
prepared  the  ''Map  of  Salt  Marsh  and  Tide  Lands 
and  Lands  Lying  Under  Water,"  which  map  w^as 
duly  adopted  by  the  said  Board  of  Tide  Land  Com- 
missioners on  ]\Larch  19,  1869. 
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That  none  of  the  land  claimed  by  the  State  of 
California  in  these  answers  had  been  re-claimed  at 
the  time  said  actions  were  commenced  and  that  all 
of  the  land  so  claimed  was  tide  [3]  or  submerged 
lands. 

It  is  further  stipulated  that  the  acreage  claimed 
by  the  State  of  California  in  Action  No.  22416-R, 
Parcel  No,  1  as  described  in  the  amended  answ^er 
filed  by  the  State  is  0.79  acres  and  that  as  to  this 
said  portion  of  the  property,  the  plaintiff  is  com- 
promising with  defendant  State  of  California  and 
the  parties  pray  that  the  court  continue  the  hearing 
as  to  this  parcel  until  a  stipulation  for  judgment 
is  filed. 

That  in  Action  No.  22416-R,  in  Parcel  No.  2  as 
described  in  the  amended  answer  filed  by  the  State, 
the  State  of  California  claims  8.73  acres,  and  ihe 
parties  do  stipulate  that  8.73  acres  is  the  correct 
amount  of  acreage  in  said  parcel  claimed  by  the 
defendant.  State  of  California. 

That  in  Action  No.  22:a6-E,  Parcel  No.  3  as 
described  in  the  amended  answer  filed  by  the  State, 
the  State  has  been  paid  its  damages  and  the  matter 
is  not  at  issue  as  to  that  parcel. 

That  in  Action  No.  22147-R,  Parcel  No.  1  as 
described  in  the  amended  answ^er  filed  by  the  State, 
the  State  of  California  claims  7.909  acres,  and  that 
as  to  this  said  portion  of  the  property,  the  plaintiff 
is  compromising  with  defendant  State  of  California 
and  the  parties  pray  that  the  court  continue  the 
hearing  as  to  this  parcel  until  a  stipulation  for 
Judgment  is  filed. 
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That  in  Action  No.  22147-E,  Parcel  No.  2  as 
descri])ed  [4]  in  the  amended  answer  filed  by  the 
State,  tlie  State  of  California  claims  13.376  acres 
ai;d  the  partic^s  do  stipulate  that  13.376  acres  is  the 
corre<3t  amount  of  acreage  in  said  parcel  claimed  by 
the  defendant,  State  of  California. 

That  in  Section  No.  22147-R,  Parcel  No.  3A  as 
described  in  the  amended  answer  filed  by  the  State, 
the  State  of  California  claims  6.85  acres,  and  the 
parties  do  stipulate  that  6.85  acres  is  the  correct 
amount  of  acreage  in  said  j)arcel  claimed  by  the 
defendant,  State  of  California. 

That  in  Action  No.  22147-R,  Parcel  No.  3B  as 
described  in  the  amended  answei'  filed  by  the  State, 
tlie  State  of  California  claims  28.13  acres  is  the 
correct  amount  of  acreage  in  said  parcel  claimed 
by  the  defendant.  State  of  California. 

It  is  further  stipulated  that  the  acreage  claimed 
by  the  State  of  California  in  Action  No.  22261-R, 
Parcel  No.  1  as  described  in  the  amended  answer 
filed  by  the  State  is  1.884  acres,  and  that  as  to  this 
said  portion  of  the  property,  the  plaintiff  is  com- 
promising with  defendant  State  of  California  and 
the  parties  pray  that  the  court  continue  the  heai'ing 
as  to  this  parcel  until  a  stipulation  for  judgment 
is  filed. 

That  in  Action  No.  22261-R,  Parcel  No.  2  as 
described  in  the  amended  answer  filed  by  the  State, 
the  State  of  California  claims  64.61  acres,  and  the 
parties  so  stipulate  that  64.61  acres  is  the  correct 
amount  of  acreage  in  said  parcel  claimed  by  the 
defendant.  State  of  California.  [5] 
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That  in  action  No.  22261-R,  Parcels  Nos.  3A  and 
3B,  the  United  States  of  America  is  compromising 
the  claims  of  both  the  State  of  California  and  the 
City  and  County  of  San  Francisco,  and  the  parties 
pray  that  as  to  said  parcels  the  court  continue  this 
hearing  until  a  stipulation  for  judgment  is  filed. 

That  the  matters  relevant  to  the  causes  and  not 
herein  stipulated  may  be  heard  and  determined  at 
the  trial  on  said  parcels. 

I  may  say  to  your  Honor  now  the  portions  that 
the  gentleman  has  been  pointing  to  while  I  have 
been  giving  to  your  Honor  the  facts  stipulated  to, 
all  of  the  portions  that  appear  in  blue  or,  I  should 
say,  all  of  the  portions  other  than  in  pink,  are  mat- 
ters that  we  have  agreed  upon,  and  there  is  no 
issue,  and  your  Honor  will  not  be  troubled  to  decide 
those.  Your  Honor  wdll  be  only  concerned  with 
the  portions  on  pink  on  this  large  map. 

Those,  your  Honor,  after  considerable  conferences 
and  meetings,  we  believe  are  the  facts  we  are  able 
to  stipulate  on,  and  the  other  points  of  the  case,  I 
think,  are  at  issue.    Is  that  correct,  Mr.  Haas? 

Mr.  Haas:  That  is  correct,  vour  Honor.  This 
map  has  been  set  up  so  that  it  can  be  clearly  seen 
that  the  only  things  we  are  here  litigating  about  are 
the  areas  colored  in  pink.  All  of  the  rest  have  been 
compromised  out  and  are  not  at  issue.  [6] 

The  Court :    Very  well. 

Mr.  Haas:  Much  of  the  material  of  the  opening 
statement  I  had  planned  to  make  has  been  stipulated 
to.  However,  we  shall  bring  in  another  map.  The 
long  and  short  of  it  is  that  the  Board  of  Tide  Land 
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Commissioners,  acting  under  the  Act  of  1868,  pre- 
pared this  map  and  sold  certain  acreages. 

The  map,  from  here,  can  be  very  misleading,  un- 
less closely  watched.     Actually,  certain  areas  are 
completely  covered  by  water.     Down  the  center  is 
the  main  spine  of  Hunters  Point,  which  was  granted 
prior  to  this  period  of  the  tide  land,  and  was  pri- 
vately   owned   by    the    so-called    Stanford    Patent. 
This  is  a  photostatic  enlargement  of  the  other  map. 
This  is  tide  and  submerged,  and  this  is  tide  and 
,  sul^merged.      As    stipulated,    what    happened    was, 
they  took  the  existing  upland  pattern  of  blocks  and 
so  forth,  and  projected  them  out  in  the  water,  and 
it  is  on  the  map  that  you  see  marked  as  ^'Streets" 
and  '* Market  places'',  and  so  forth.     This  is  just 
.simply  open  water,  and  unless  that  is  remembered, 
.the  map  can  be  extremely  misleading.    The  statute 
directed  they  carry  out  the  block  plan,  and  that  is 
.why  it  was  done  that  way. 

We  shall  prove  that  all  the  area  sold  to  private 
purchasers  was  confined  to  metes  and  bounds  de- 
scriptions, but  these  metes  and  bounds  descriptions 
were  carefully  drawn  in  each  case  to  tlie  inner  line 
of  the  street,  which  under  the  settled  California  law 
means  that  the  property  owners'  title  [7]  goes  only 
to  the  inner  line  of  the  street  and  not  to  the  center, 
as  otherwise  would  be  the  case  undei*  the  |>iesum|)- 
tion  of  the  Code  of  Civil  Procedure.  We  shall 
supply  cases,  if  you  desire,  on  that. 

By  virtue  of  certain  ena-ctments  of  the  Legisla- 
ture, the  City  and  County  of  San  Francisco  made 
claim  to  portions  of  the  area,  and  that,  of  course, 
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has  been  com|)romised,  and  the  City  and  County, 
therefore,  is  not  a  party  to  this  hearing,  although 
it  is  ray  understanding  that  in  countering  the  State's 
claim  of  title,  certain  statutes  involving  the  City  and 
County  of  San  Francisco  will  be  urged,  and  there 
is  a  somewhat  peculiar  difficulty  there. 

In  these  condemnation  suits,  you  cannot  get  quite 
the  precisions  of  pleadings  to  define  the  issues  as 
you  do  in  the  ordinary  civil  action. 

We  have  most  all  of  our  proof  in.  We  will  put 
in  more,  but  in  connection  with  the  statutes,  which 
I  understand  the  United  States  mil  urge,  and  we 
shall  in  a  sense  have  to  anticipate  rebuttal. 

We  must  have  expert  testimony  to  show  the  ar- 
rangements to  which  those  statutes  apply,  and  why 
our  interpretation  of  that  differs  from  the  United 
States,  and  we  believe  our  interpretation  is  correct, 
and  that  the  factual  proof  involved  will  show  the 
contention  of  the  United  States  is  not  correct. 

I  think  that  in  connection  with  this  whole  situa- 
tion, it  should  be  realized  that  the  original  plan  for 
Hunters  Point  [8]  development,  ba'Ck  in  1868  and 
1869,  was  very  similar  to  that  of  lower  San  Fran- 
cisco, and  identical  with  that  portion  around  Chan- 
nel Street.  The  State  had  a  sort  of  technique  it 
worked  out  in  developing  the  area  around  San 
Francisco  Bay  on  this  side.  They  granted  these 
water  lots  or  areas  of  water.  Thet/  ideally  sounds 
funny,  but  as  it  worked  out  they  granted  them  on 
the  basis  of  a  map  like  this,  and  there  is  a  similar 
one  of  the  water  lots ;  and  in  that  area  they  retained 
the   bulkhead   strips,    and   when   reclamation    took 
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place  the  State  ended  up  with  possession  of  wharf 
sites  out  there,  and  it  is  a  matter  of  history  of  which 
your  Honor  can  take  judicial  notice:  For  instance, 
that  the  entire  expense  of  the  building  of  the  water- 
front here,  and  of  the  maintenance  order  of,  I 
would  say  now,  about  50  decades,  or  more,  has  been 
paid  out  of  the  revenues  of  those  wharves,  and  it  is 
operated  at  the  present  time  by  a  State  Board. 
That  is  the  historical  reason  why  the  State  of  Cali- 
fornia has  this  waterfront  in  San  Francisco,  where- 
as many  others  have  been  granted  to  various  cities 
and  counties.  But  it  worked  out  of  that  plan, 
which,  of  course,  was  speculative,  and  at  that  time 
no  one  knew  what  direction  San  Francisco  would 
develop,  and  this  was  just  one  more  sale  of  tide 
land  lots,  that  everybody  was  going  to  make  a  profit 
out  of,  and  the  State  was  going  to  end  up  with 
waterfront  property  of  great  value. 

This  followed  down  to  Second  Street.  This  was 
a  99-year  [9]  lease,  instead  of  being  handled  like 
the  other  land,  but  it  is  substantiallv  the  same 
(indicating  on  map). 

There  is  some  confusion  that  should  be  cleared 
up  right  now 

The  Court:  The  confusion  will  be  laid  at  rest  if 
the  State  would  give  us  that  property,  the  harbor, 
and  everything  in  relation  to  it.  I  thought  they 
were  going  to  do  that,  and  I  am  hopeful  that  the 
City  will  acquire  all  of  it. 

Mr.  Haas:  It  may  not  be  too  late,  your  Honor. 
But  there  is  a  clearcut  picture  of  this  as  set  forth 
in  the  memorandum  of  the  Honorable  James  Alger 
Fee,  who  tried  a  portion  of  the  case. 
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I  will  give  you  the  history  of  it.  One  of  the 
blocks,  I  think  708,  or  parcel  594,  was  to  be  limited. 
The  State,  in  an  effort  to  get  a  simple  case,  to  have 
its  claims  determined  in  connection  with  these  strip 
areas,  intervened  and  filed  an  answer,  claiming  title 
to  the  centers  here,  and  the  private  owner  also 
claimed  title  out  to  the  center.  I  don't  know 
whether  the  judge  had  a  clear  pi<?ture  as  to  the 
source  of  title  in  the  matter,  because  he  seemed  to 
have  the  picture  in  mind  that  all  the  State  had  was 
an  easement.  Actually,  the  State  had  the  fee,  but 
that  was  not  at  all  clearly  brought  out.  The  State 
lost  in  its  claim  and  appealed  the  case  to  the  Cir- 
cuit Court  of  Appeals. 

The  Circuit  Court  of  Appeals  said  two  things: 
First,  the  [10]  Circuit  Court  of  Appeals  said  on 
that  basis  that  there*  would  have  to  be  272  separate 
trials,  one  trial  for  each  parcel,  that  the  State  should 
call  for  a  single  valuation  here  in  the  case.  We 
carried  that  one  step  further.  We  asked  to  con- 
solidate all  cases,  so  we  are  having  a  single  valuation 
here  on  all  three  cases.  The  second  point  was  that 
the  State,  never  being  in  that  trial  properly,  being 
improperly  in  the  trial,  the  matter  should  be  tried 
as  a  whole. 

So  that  is  the  picture. 

Now,  another  thing  that  is  admitted  is  that  the 
property  was  always  under  water.  That  applies 
to  this  area.  It  is  all  tide  land  area,  and  was  long 
before  the  time  these  suits  were  filed;  in  fact,  so 
many  years  before  that  we  cannot  get  the  exact  date 
that  the  bulkhead  and  pierhead  lines  were  estab- 
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lislied  along  (his  waterfront,  leaving  the  State  title 
to  the  ground  upon  which  these  future  wharf  sites 
appear  to  be  built.  That  particular  claim  is  being 
compromised,  so  I  won't  dwell  on  it.  That  is  one  of 
the  blue  par-eels  being  compromised,  and  the  title 
to  that  is  being  admitted. 

Briefly,  the  case  of  the  State  is  that  these  strips 
never  actually  became  streets,  that  they  were  laid 
out  on  a  map,  but  by  reason  of  never  actually  be- 
coming streets,  they  simply  constitute  strips  of  land 
which  the  State  is  now  claiming  as  acreage  in  the 
proceeding. 

The  Government,  I  believe,  contends  that  these 
are,  in  effect,  streets.  In  that  connection,  and  as 
background  on  [11]  the  case,  I  think  I  should  refer 
your  Honor  to  the  case  which  is  ultimately  the 
f oimdation  of  our  claim  here  as  to  the  streets.  That 
is  the  case  of  United  States  vs.  Benedict,  Circuit 
Court  of  Appeals,  Second  Circuit,  1922,  involving 
the  condemnation  of  an  area  in  New  York  with  the 
Bethlehem  Shipyard.  The  area  was  in  the  City  of 
New  York. 

Very  briefly,  and  I  must  ask  your  Honor's  in- 
dulgence for  giving  these  facts  to  you,  because  you 
will  see  how  the  evidence  connects  up  wdth  this  case, 
in  that  case  this  area  on  the  shore  of  the  bay  was 
condemned.  It  belonged  to  a  private  estate.  Tlirre- 
fore,  the  proceedings  were  against  the  execu'ors  fivl 
so  forth.  Now,  before  his  deatli,  the  drcedert  h'::\ 
planned  to  set  up  a  subdivision  development  there 
of  some  sort,  and  had  granted  strips  of  land  reach- 
ins:  in  from  the  bay  for  street  purposes  to  the  City 
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of  New  York,  and  granted  them  in  trust  for  street 
purposes,  for  strips  of  land.  The  street  strips  so 
granted  were  never  opened.  It  was  all  one  solid 
block.  In  the  condemnation  in  the  district  court, 
the  entire  award  was  made  to  the  State  on  the  basis 
that  these  strips  were  streets,  and  under  the  estab- 
lished rule  in  condemnation,  the  value  thereof 
should  be  absorbed  in  the  surrounding  property. 
The  Circuit  Court  of  Appeals,  on  appeal,  in  its  de- 
cision, pointed  out  that  the  streets  had  never  been 
ox)ened,  that  this  doctrine  of  absorption  of  value  into 
the  surrounding  property  depended  upon  the  open- 
ing of  the  streets,  because  it  was  that  [12]  opening 
of  the  streets  that  gave  the  value  to  the  surrounding 
property.  Therefore,  the  City  of  New  York,  at  the 
time  of  the  condemnation  owned  that  property,  and 
the  court  held  that  the  United  States  must  take 
the  land  as  it  stood  at  the  time  of  the  condemnation, 
and  the  question  of  future  use  was  reaching  ahead 
into  speculation,  and  therefore  the  City  of  New 
York  was  entitled  to  a  value  which  the  court  said 
was  a  proportion  of  the  acreage  which  these  strip 
areas  and  street  areas  bore  to  the  total  acreage,  and 
gave  the  executors  the  choice  of  either  accepting  a 
diversion  of  the  portion  of  the  award  to  the  City 
of  New  York  in  that  proportion ;  or  of  the  reversal. 
The  executor  accepted.  I  think  about  three 
months  passed,  and  then  the  City  of  New  York 
v>^oke  up  to  the  fact  that  they  only  had  claimed  tide 
land  down  to  the  high  water  mark.  So  they  applied 
for  certiorari  to  the  United  States  Supreme  Court 
on  the  basis  that  they  should  have  been  paid  for  the 
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portion  below;  in  other  words,  they  had  not  set  up 
the  portions  properly  on  the  appeal.  The  Supreme 
Court  said  that  having  taken  the  money,  the  effect 
of  that  foreclosed  them,  and  denied  certiorari. 

In  the  Benedict  case,  it  was  never  qviestioned  that 
the  dedication  for  street  purposes  was  complete. 
The  conveyance  was  in  trust  for  streets,  and  the 
authorities  in  such  a  case  would  hold  that  the  city 
could  not,  under  any  condition,  change  that  accep- 
tance in  trust,  except,  possibly,  by  conveyance  [13] 
back  to  the  land  owner.  So  that  we  have  a  differ- 
ent situation. 

I  think,  your  Honor,  w^e  are  going  to  ask  to  put 
this  on  briefs,  with  your  Honor's  permission,  when 
it  comes  to  the  law.  We  don't  believe  it  is  a  dedica- 
tion and  acceptance.  The  United  States  contends 
it  is.  That  m.erely  strengthens  our  case,  from  our 
point  of  view,  because,  basically,  the  court's  con- 
cern is  not  what  the  future  use  of  the  street  area  is 
to  be.  It  is  what  was  done  at  the  time  of  the  con- 
demnation. 

The  Court:  We  will  take  a  recess  for  a  few 
minutes. 

(Eecess.) 

Mr.  Healy:    Are  you  finished,  Mr.  Hass? 

Mr.  Haas:  Yes,  I  am  finished  w^th  my  opening 
statement. 

Mr.  Healy:  May  it  please  your  Honor,  I  should 
like  to  add  a  few  remarks  to  those  made  by  Mr. 
Haas,  with  the  thought  perhaps  that  we  could  make 
it  a  little  easier  for  your  Honor  as  the  evidence 
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goes  in.  This  map  which  is  on  the  board  now,  as 
your  Honor  may  quite  well  see,  is  a  segment  of  the 
map  which  the  State,  I  think,  will  produce  here 
later,  a  segment  of  this  map  which  is  so  well  known 
to  all  of  us,  and  is  known  as  the  ^^Map  of  the  Salt 
Marsh  and  Tide  Lands  Lying  Under  Water  in  the 
City  and  County  of  San  Francisco.''  That  map,  at 
the  most  northerly  extremity,  is  from  Second  Street, 
and  extending  in  the  area  to  the  south  and  to  the 
southeast  of  it.  Your  Honor  will  probably  note 
there  is  a  dark  line  that  [14]  runs  along  here  that 
extends  out  to  what  was  then  Hunters  Point  up 
until  the  time  the  Government  came  along  and 
filled  in  a  lot  of  this  area  during  this  last  war. 

All  of  this  land  in  this  direction,  which  would  be 
to  the  south,  was  under  water,  and  all  of  the  land 
to  the  north  of  the  dark  line  was  under  water.  The 
only  land  that  was  high  land  was  within  the  em- 
brace of  this  dark  line  (indicating  on  map). 

Now,  as  your  Honor  knows,  there  are  three  ac- 
tions that  are  being  consolidated  here  for  trial.  The 
State  has  filed  an  answer  in  each  of  these  actions, 
in  w^hich  it  has  attached  this  entire  map  to  each  of 
the  answers  as  an  exhibit,  and  has  claimed  that  it 
owns  certain  portions  of  the  area  whi<3h  are  set  out 
on  the  map  as  streets.  I  should  like  to  point  out 
to  your  Honor  that  this  map  w^as  made  by  the  Board 
of  Tide  Land  Commissioners  pursuant  to  the  statute 
of  1868  which  was  referred  to  in  the  stipulation,  at 
page  716  of  those  statutes. 

I  should  like  to  point  out  to  your  Honor,  and 
this  is  a  matter  that  your  Honor  can  take  note  of 
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•because  it  is  the  statute  of  this  State,  that  by  that 
act  a  commission  of  three  men  was  set  up  with 
authority,  in  brief,  now,  ''to  survey  all  these  lands 
.  soutli  of  Second  Street,  and  to  dispose  at  public 
auction  of  all  right,  title  and  interest  of  the  State 
.of  California  in  and  to  the  property  in  the  lots 
described  in  section  4  of  this  Act,  such  sales  to  be  by 
lots  in  accordance  [15]  with  the  survey  and  map 
provided  for.'' 

'  I  have  quoted  just  now  from  the  statute,  itself. 
It  is  our  theory  in  this  case,  may  it  please  your 
Honor,  that  this  statute  of  the  State  of  California, 
wliich  authorized  the  drawing  of  this  map,  the  sur- 
veying of  the  land,  the  holding  of  the  auctions,  the 
sale^  of  the  land,  and  the  giving  of  deeds  was  all  to 
to  be  done  by  lots,  which  was  done — lots  and  blocks; 
that,  as  a  result  thereof,  the  State  of  California  did 
divest  itself  of  all  title  in  and  to  these  areas  here 
that  are  demarcated  as  streets;  that  if  they  retained 
anything  in  that  area,  and  I  say  if  they  retained 
anything  in  that  area  at  all,  they  retained  a  naked, 
bare  fee  to  be  held  in  trust  for  the  public  for  street 
purposes,  and  that  if  the  court  should  hold  that  they 
even  retained  that  naked,  bare  fee,  if  I  may  use  the 
words,  that  any  value  that  would  be  ascribed  to  that 
is  reflected  in  the  value  of  the  lots  adjacent  to  the 
streets,  and  v>^hich  has  been  already  paid  to  these 
various  landowners  that  we  have  already  settled 
with. 

Tn  this  particular  case,  22147-R,  which  is  em- 
bracing this  area  here,  and  also  the  area  over  in 
here,  one  of  the  defendants,  by  the  name  of  Hutchin- 
son, owned,  as  Mr.  Haas  stated,  this  block  708. 
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I  sliould  like  to,  I  think,  correct  Mr.  Haas  in  one 
statement,  that  he,  inadvertently,  I  believe,  made, 
that  the  State  of  California  filed  an  ansv/er  in  that 
particular  action.  I  think  they  did  not,  Mr.  Haas, 
file  a  separate  [16]  answer  for  the  trial  of  that 
parcel,  but  it  was  just  the  same  answer  that  is  be- 
fore his  Honor  today,  in  which  they  claim  all  of 
these  streets. 

A  trial  was  had  early  in  1944.  His  Honor,  Judge 
Fee,  presided,  and  Judge  Fee  wrote  a  short  memor- 
andum opinion,  declaring  that  the  State  of  Califor- 
nia, if  they  had  any  interest  at  all,  was,  and  I  quote 
his  language,  ^'A  mere  hypothetical  interest  to 
which  it  was  not  entitled,  for  which  no  compensa- 
tion should  be  paid." 

The  State  of  California  took  an  appeal  to  the 
Circuit  Court  of  Appeals,  and  the  Circuit  Court  of 
Appeals  wrote  an  opinion  which  appears  in — and 
your  Honor  has  probably  seen  it — 153  Fed.  (2d)  at 
page  558.  The  State  of  California  held  that  error 
had  been  committed  in  trying  this  area  of  streets 
around  that  one  parcel,  because  as  the  Circuit 
Court  said,  you  would  have  to  have  250  or  300  trials, 
that  all  of  the  street  areas  should  be  tried  together, 
but  the  Circuit  Court  of  Appeals  did  not  reverse 
or  criticize  or  disparage  the  holding  of  Judge  Fee, 
who  stated  in  his  opinion  that  the  State  had  a  mere 
hypothetical  interest.  As  a  matter  of  fact,  they 
specifically  said  they  would  not  pass  on  the  question. 

The  court  said: 

^'We  do  not  here  decide  what  right,  title  or 
interest,  if  any,  the  State  may  have,  or  possess 
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in  any  of  the  street  areas  in  the  said  238-acre 
tract  of  land.  That  [17]  sent  it  back  to  this 
court  for  trial  as  to  what,  if  any,  interest  the 
state  has  in  these  street  areas,  first;  and  sec- 
ondly, if  they  have  any  interest,  what  is  it 
worth,  if  anything/' 

Now,  I  should  like  to  add  another  point  there, 
too,  may  it  please  your  Honor.  The  City  and 
County  of  San  Francisco  had  an  answer  in  all  three 
cases,  in  which  they  made  practically  the  same  claim 
that  the  State  has.  The  City  said  they  owned  the 
streets.  The  City's  attorney  appeared  here  on  June 
4th  when  this  -case  was  first  called  for  trial,  and 
upon  settlement  being  reached  for  these  market 
place  areas,  here,  the  City  has  walked  out  and  makes 
no  claim  for  these  long  strips,  that  is,  these  street 
areas. 

I  should  like  to  point  out  to  your  Honor,  further, 
that  there  is  one  case,  and  only  one,  that  I  know 
of  that  discusses  all  phases  of  his  problem,  and  it  is 
a  case  that,  while  it  may  not  be  entirely  controlling, 
I  think  it  is  most  instructive,  and  the  principles 
therein  enunciated  are  directly  in  point,  because  it 
deals  with  the  same  map,  the  same  land — a  little 
further  north — and  almost  the  sam.e  problems,  and 
that  is  the  well-known  case  of  Magin  vs.  The  State 
Board  of  Harbor  Commissioners,  reported  in  113 
Cah  App.,  at  page  698,  while  I  will  not  discuss  the 
law  with  your  Honor  at  this  time,  I  think  it  appro- 
priate that  T  say  to  your  Honor  that  it  will  be  one 
of  our  contentions  that  the  principles  of  law  laid 
down  [18]  and  enunciated  in  the  Magin  case,  will 
apply  here. 
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Now,  that  the  State  prepared  this  map  pursuant 
to  this  statute  of  1869,  by  direction  of  the  statute, 
these  three  gentlemen,  these  commissioners  were  au- 
thorized, first,  and  directed  to  sell  all  this  territory 
by  lots,  that  they  did  sell,  and  that  in  selling,  as 
pointed  out  in  the  Magin  case,  they  cannot  at  this 
late  date  contend  they  have  any  interest  Avhatsoever 
in  these  lots;  but  it  is  our  contention  that  as  Judge 
Fee  said,  even  if  they  have  some  hypothetical  in- 
terest, that  hypothetical  interest  in  these  streets  20 
feet  under  water  is  only  nominal. 

I  don't  know  whether  I  have  assisted  the  court  at 
all,  but  I  have  tried  to,  and  those  are  the  points, 
your  Honor,  that  w^e  rely  upon  in  this  case. 

I  would  like  to  point  out  further  to  your  Honor 
and  say  this,  that  there  may  be  some  evidence 
adduced  here  as  to  the  kind  and  character  of  the 
deeds  that  were  actually  issued  by  the  Board  of 
Tide  Land  Commissioners  to  the  original  owners. 
I  think  a  great  many  of  them  were  burned  in  the 
San  Francisco  Fire  and  Earthquake  of  1906. 

It  is  one  of  our  contentions  that  the  form  of  the 
deeds,  if  some  of  them  are  produced,  is  immateria], 
because  the  form  of  the  deed  cannot  differ  or  vary 
from,  nor  be  at  variance  from  the  mandate  of  the 
statute  of  1868  that  ordered  these  three  tide  land 
commissionrs  to  sell  this  area  by  lots,  and  [19] 
whether  the  form  would  be  different  or  not,  there 
may  be  an  argument.  But  under  well-settled  law^ 
that  we  will  point  out  further  to  your  Honor,  the 
statute  must  be  read  into  the  deeds,  and  the  deeds 
cannot  be  different  from  or  construed  to  be  different 
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from  UiQ  fountainheacl  or  authority,  which  is  the 
statute  authorizing  the  commissioners  to  sell  by  lots. 

Again,  may  I  say  to  your  Honor,  I  want  to  avoid 
reading  law  to  your  Honor,  hut  I  feel  I  must  read 
just  one  more  quotation  from  the  Magin  case: 

''That  the  sale  by  lot  number  and  not  by 
metes  and  bounds,  but  by  reference  to  a  map 
which  the  owner  has  recorded  for  that  purpose, 
constitutes  an  acceptance  irrevocable  to  the  pur- 
chaser as  to  the  portions  designated  on  the  map 
as  public  streets,  has  never  been  disputed." 

That  brings  us  to  the  conclusion  that  the  State 
of  California  has  divested  itself  of  all  interest  in 
and  to  these  long  strips  of  land,  18  or  20  feet  under 
^vator,  and  it  will  be  our  contention  they  have  done 
it  on  this  portion  of  the  map  (indicating). 

It  is  our  contention  they  have  divested  themselves 
of  all  proprietary  interest,  and  secondly,  even  if 
they  have  a  hypothetical  interest,  as  Judge  Fee 
said,  that  is  reflected  in  the  value  that  is  ascribed 
to  the  adjoining  lots,  and  at  the  most  the  compensa- 
tion to  be  paid  should  be  nominal. 

The  Court:  Keeping  in  mind  what  Mr.  Healy 
has  been  discussing,  [20]  I  did  not  follow  your 
New  York  City  case.  What  is  your  reaction  to  that 
case?    Are  you  familiar  with  it? 

Mr.  Healy:  Yes,  your  Honor,  we  are  familiar 
v:ith  it.  Tn  the  New  York  case,  there  are  a  number 
of  differences.  One  as  we  understand  the  law  in 
New  York,  it  is  not  as  settled  as  it  is  in  California. 
In  Nov/  York,  the  ruJe  of  property  prevailing,  ap- 
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parently  does  not  give  the  adjacent  propert}^  owner 
a  permanent  easement  in  the  street,  as  it  does  in 
this  State.  In  this  State,  as  many  authorities  are 
cited  in  the  Magin  case,  when  a  conveyance  is  made 
by,  shall  we  say,  a  subdivider,  whether  it  is  the 
state  or  the  private  owner,  and  he  conveys  by  a  lot 
and  block,  the  presumption  is  that  he  conveys  clear 
out  to  the  center  of  the  street,  and  when  he  conveys 
out  to  the  center  of  the  street  he  has  no  further 
interest  therein. 

The  rule  of  property  in  New  York  seems  to  be 
at  variance  to  the  rule  of  property  in  this  State. 
What  w^e  are  saying  is  not  something  thought  up  in 
the  Lands  Division  of  the  Department  of  Justice. 
This  has  been  threshed  out  in  the  Magin  case,  and 
this  has  been  threshed  out  in  the  old  case  of  People 
vs.  Johnson,  in  64  Cal.,  wherein  the  court  definitely 
said  that  by  another  statute  to  which  I  haven't  3'et 
called  your  Honor's  attention  to,  the  statute  of  1872, 
that  by  that  satute  the  State  of  California  conveyed 
all  those  streets,  lock,  stock  and  barrel,  if  I  may 
use  the  phrase,  to  the  City  and  County  of  San  Fran- 
cisco. That  is  not  our  statement.  [21]  That  is  the 
statem.ent  of  the  Supreme  Court  of  the  State  of 
California  in  People  vs.  Johnson,  in  64  Cal. 

I  again  state  to  your  Honor  I  do  not  desire  to 
read  law,  but  since  your  Honor  asked  me  the 
question 

Mr.  Haas:  I  beg  your  pardon;  wasn't  that  tlie 
case  of  People  vs.  Williams? 

Mr.  Healy:  Yes,  that  was  the  case  of  People 
vs.  Williams,  in  64  Cal.     I  now  ask  your  Honor  if 
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I  may  refer  just  briefly  to  the  statute  of  1872,  not 
the  statute  of  1868,  but  the  statute  of  1872,  in  which 
the  Supreme  Court  said  that  the  State  vacated  all 
streets,  alleys,  market  places  within  the  exterior 
boundaries  of  the  marsh  and  tidelands  as  surveyed 
l)y  the  Tide  Land  Commissioners,  and  granted  the 
lands  covered  by  them  to  the  City  and  County  of 
San  Francisco,  with  full  power  to  regulate,  manage, 
control  and  dominate,  or  dispose  of  the  same  by 
ordinance  for  railroad  and  other  commercial  pur- 
poses. 

I  know  that  counsel  will  say  that  the  Supreme 
Court  was  wrong  in  that  they  did  not  consider  the 
statute  correctly.  I  am  not  saying  that  the  Supreme 
Court  was  right  or  wrong,  but  the  Supreme  Court, 
definitely,  in  1884,  when  these  things  were  probably 
fresher  in  the  minds  of  the  men  \vT'iting  the  opin- 
ions, held  that  the  statute  of  1872  was  valid  and  the 
State  had  divested  itself  of  all  interest  to  that  prop- 
erty  

The  Court:  Assuming  it  is  wrong,  it  was  still 
the  law  of  the  State  of  Califoi*nia.  [22] 

Mr.  Haas :     If  it  is  the  law,  your  Honor. 

Mr.  Healy:  Those  are  the  remarks  I  wanted  to 
express  to  your  Honor,  what  our  contentions  are. 

The  Court:  Does  counsel  for  the  State  want  to 
comment  on  the  differentiation  of  the  land  laws  of 
the  State  of  New  York  and  the  State  of  California? 

Mr.  Haas :  For  two  reasons  I  will  not,  unless  the 
Government's  contention  as  to  the  interpretation  of 
the  statute  be  completely  accepted.  In  this  case  there 
is  no  difference,  since  the  deed  is  conveyed  to  the 
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center  of  the  street,  anyway.  The  only  purpose  fcr 
which  I  brought  up  the  case  was  to  give  a  clear  pic- 
ture of  what  I  wanted  to  bring,  and  I  would  suggest 
w^e  brief  these  matters  at  a  later  time. 

The  Court :     All  right. 

Mr.  Haas :  I  am  here  going  to  offer,  pursuant  to 
the  complaint  and  the  instructions  of  the  State  of 
California,  a  certified  copy  of  the  Resolution  of  the 
State  Lands  Commission  of  the  State  of  California 
requesting  that  no  further  alienations  of  any  kind 
of  State  Lands  or  tide  land  or  mineral  rights  be 
reserved  to  the  State. 

We  have  asked  your  Honor,  as  a  matter  of  record 
in  this  case  to  make  such  a  reservation  on  this  prop- 
erty. I  won't  go  into  the  law  as  to  whether  you 
could  do  that,  or  not,  but  for  the  record  we  offer 
this  in  evidence. 

Mr.  Healy:  Let  it  be  received.  We  understand, 
however,  [23]  that  any  defendant  is  not  able  to  cut 
down  the  estate  that  the  Government  desires  to  take. 
In  other  words,  the  Government  here  seeks,  through 
a  deed  by  the  operation  of  law,  by  the  filing  of  a 
declaration  of  taking,  to  condemn  the  property  and 
asks  that  the  mineral  rights  be  included. 

We  object  to  that  document  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial. 

The  Court :  I  will  allow  it  in  evidence  subject  to 
your  motion  to  strike. 

(Resolution    of     State    Lands     Commission 
marked  Defendants'  Exhibit  A.) 
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HAROLD  E.  GEORGE, 

called  as  a  witness  on  behalf  of  defendants;  sworn. 

The  Clei'k :  Will  you  state  your  name  to  the 
court  ?  A.     Harold  E.  George. 

Direct  Exammation 
By  Mr.  Haas: 

Q.     Your  address,  Mr.   George? 

A.  301  State  Building,  Los  Angeles,  is  my  busi- 
ness address. 

Q,  You  are  an  associate  civil  engineer  of  the 
Division  of  State  Lands'?  A.     Yes,  sir. 

Q.     Are  you  licensed  as  a  civil  engineer? 

A.     Yes,  sir. 

Q.     For  how  long? 

A.  Roughly,  since  the  law  first  w^ent  into  effect 
in  1929  or  1930. 

Q.  How  long  did  you  actively  practice  the  pro- 
fession of  civil  [24]  engineering  prior  to  that  time? 

A.  Tt  is  a  little  difficult  to  say,  but  off  and  on 
since  1918. 

Mr.  Haas :  This  is  a  certified  copy  from  the  cus- 
todian of  the  original  map  of  the  Salt  Marsh  and 
Tide  T^ands,  and  the  T^ands  Lying  Under  Water.  The 
map  w^as  prepared  by  the  Board  of  Tide  Land  Com- 
missioners in  accordance  wdth  the  Act,  entitled  ^'An 
Act  to  Survey  and  Dispose  of  Certain  Salt  Marsh 
and  Tide  Lands  Belonging  to  the  State  of  Califor- 
nia, Approved  March  30,  1868."  And,  your  Honor, 
T  may  mention,  it  contains  a  notation.  ^^ Scale — 500 
feet  to  1  inch." 
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The  Court:  For  the  purpose  of  the  record  let 
it  be  admitted  and  marked. 

(Map  marked  Defendants'  Exhibit  B.) 

Q.  (By  Mr.  Haas) :  Mr.  George,  you  are  a 
member  of  the  American  Society  of  Civil  Engi- 
neers'? A.     Yes. 

Q.  You  have  made  a  study  of  this  map  which 
has  just  been  admitted  as  Defendants'  Exhibit  B? 

A.     Many  times. 

Q.  Now,  you  have  seen  the  blown-up  portion  of 
the  map  that  is  on  the  other  side? 

The  Court:     Offer  it,  so  the  record  will  be  clear. 

Mr.  Haas:  I  want  to  offer  it,  your  Honor.  Will 
you  gentlemen  stipulate  to  having  seen  the  other 
portion? 

Mr.  Healy:  Of  course,  we  have  been  talking 
about  it  all  the  time. 

Mr.  Haas :     I  offer  that  as  Exhibit  7.  [25] 

(Blown-up  portion  of  map  marked  Defend- 
ants' Exhibit  C.) 

Q.  (By  Mr.  Haas)  :  I  will  ask  you  to  state  from 
your  ov\^n  knowledge  the  nature  of  that  blown-up 
large  map  there — just  what  is  it  ? 

A.  The  blown-up  portion  of  the  map  is  a  photo- 
static copy,  in  blown-up  size,  of  a  portion  of  the  map 
which  is  facing  you? 

The  Court:     Outline  it. 

A.     One  on  this,  you  mean? 

The  Court:     Yes. 
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A.  It  is  roughly  an  area  right  in — something 
that,  taking  in  that  portion,  and  eliminating  all  of 
this  larger  area. 

Q,  (By  Mr.  Haas)  :  And  the  scale  of  that  map 
is  true  to  the  scale  of  the  original  from  which  it  was 
blown  up? 

A.  Very  accurately  so,  considering  the  photo- 
static method  of  enlargement. 

Q.     That  scale  is  what,  approximately? 

A.  That  scale  on  the  larger  map  is  1  inch  on  the 
map  for  100  feet  on  the  ground. 

Q.  Turning  to  Defendants'  Exhibit  C,  the  blown- 
up  map,  I  ask  you,  for  the  record,  what  is  repre- 
sented by  these  areas  marked  in  pink,  but  which, 
I  might  point  out,  consist  of  certain  portions  of 
streets  numbered  successively,  Eleventh  Avenue  to 
Nineteenth  Avenue,  and  portion  of  a  street  marked 
*^ Waterfront  Street,"  certain  portions  of  the  street 
marked,  respectively,  ^*  Waterfront  Street,  Front 
Avenue,"  and  First  to  Fourth  Avenue,  consecu- 
tively, certain  portions  of  streets  marked  *^C"  [26] 
Street,  China  Street,  ^^B"  Street,  ^^A"  Street,  Ship 
Street,  Dock  Street,  Tevis  Street,  it  being  under- 
stood that  I  referred  to  the  term  ''Street"  for  iden- 
tification on  the  map.  Will  you  tell  the  meaning  of 
the  pink  markings? 

A.  Those  are  the  areas  that  were  intended  as 
streets  by  the  surveyor  who  made  this  map  for  the 
Tide  Land  Commissioners. 

The  coloring  was  done  under  your  supervision, 
was  it  not?  A.     Yes,  sir. 
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Q.  What,  if  anything,  was  your  guide  in  mark- 
ing those  particular  portions  pink? 

A.  Various  maps,  including  the  one  on  the  oppo- 
site side  of  the  board,  which  is,  Defendants'  Ex- 
hibit B. 

Q.  I  will  put  it  another  way:  Why  were  those 
particular  portions  of  the  streets  marked  pink*? 

A.  Because  they  were  areas  which  were  not  sold 
by  the  State,  the  Vv^ay  we  understand  it. 

Mr.  Healy:  We  move  to  strike  the  answer  as 
non-responsive  and  as  calling  for  the  opinion  and 
conclusion  of  the  witness. 

The  Court :     It  may  go  out. 

Q.  (By  Mr.  Haas)  :  Did  you  or  did  you  not 
have  before  you,  in  determining  the  extent  of  the 
portions  of  these  arrangements  which  are  marked 
pink,  and  where  you  would  stop  marking  them  pink 
and  leave  the  original  coloring  there,  did  you  have 
before  you  a  description?  A.     Yes,  we  did. 

Q.     What  were  those  descriptions? 

A.  Also,  the  description  of  the  grant — you  mean 
of  this  area  in  the  center? 

Q.     Of  the  pink,  the  portions  marked  pink.  [27] 

A.     At  what  part  they  stop? 

Q.  Yes,  vs^hy  did  you  stop  the  portion  that  is 
colored  on  Thirteenth  Avenue  at  a  certain  point  in 
the  block  marked  on  the  map  between  ^'A"  Street 
and  Ship  Street  ?  Why  did  you  stop  here  ? 

A.  That  was  the  point  I  wanted  to  clear  up.  That 
is  a  line  called  the  Stanford  Line,  and  is  the  bound- 
ary line  of  the  grant  to  the  San  Francisco  Home- 
stead Railroad  Association  by  the  State  Legislature. 
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Q.  But  what  document  did  you  use  from  which 
you  knew  you  should  stop  the  mai-king  from  the 
Stanford  Line? 

A.  From  the  Legislature.  That  was  already 
granted  to  somebody  else. 

Q.  I  will  ask  you  if  these  areas  in  pink  have  any 
relations  to  the  descriptions  in  the  complaint  in 
condenniation  ? 

Mr.  Healy:  I  will  stipulate  witli  you  that  those 
areas  marked  in  pink  are  the  portions  you  are  claim- 
ing in  the  three  actions,  and  these  portions  over  here 
you  did  not  mark  in  pink  are  portions  of  the  old 
Stanford  Grant  which  you  do  not  claim. 

Mr.  Haas:  I  now  must  ask  the  question  be- 
cause I  am  anticipating  rebuttal :  Is  it  claimed  that 
the  statute  of  1878,  other  than  the  Street  Act  of 
1872,  constituted  a  conveyance  of  these  streets  to 
the  City  and  County  of  San  Francisco? 

Mr.  Healy:  You  mean  the  statute  I  referred  to 
in  People  vs.  Williams? 

Mr.  Haas:     Yes. 

Mr.  Healy:  That  is  what  the  Sujireme  Court  of 
the  State  of  California  said.  It  is  fairly  good  [28] 
authority  for  me. 

Mr.  Haas:  We  will  have  to  put  on  authority  for 
the  extent  of  that  statute.  I  will  ask  to  introduce  a 
couple  of  documents  with  the  thought  of  expecting 
to  connect  them  up. 

Mr.  Healy:  For  whatever  these  may  be  worth 
we  ha^e  no  objection  to  those  being  offered  in  evi- 
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dence,  if  you  will  explain  to  the  court  what  they  are 

and  all  about  them.  At  least,  explain  where  they 

are. 

Mr.  Haasf  One  of  the  defenses  urged  by  the 
United  States  is  that  these  street  areas  were  granted 
to  the  City  and  County  of  San  Francisco  by  the 
Statute  of  1872,  Chap.  490,  copy  of  which  I  have 
here  and  available  for  your  Honor's  inspection. 
However,  there  is  certain  language  in  that  statute 
the  interpretation  of  which  is  sufficiently  ambigu- 
ous to  require  proof.  It  is  my  purpose  now,  in  offer- 
ing this,  to  put  in  these  exhibits  as  bearing  on  the 
interpretation  of  that  statute,  intending  that  these 
factual  exhibits  will  conclusively  show  that  the 
Supreme  Court  in  its  dictum  in  People  vs.  Wil- 
liams was  wrong,  and  further,  as  between  the  City 
and  County  of  San  Francisco  and  the  State  of  Cali- 
fornia, the  question  of  title  to  the  street  areas  in 
these  tide  land  grants  is  res  ad  judicata  in  favor  of 
the  State. 

I  will  bring  in  evidence  and  records  of  the  Supe- 
rior Court  to  demonstrate  that. 

Mr.  Healy:  With  the  Court's  permission,  will 
you  repeat  your  statement  about  res  adjudicata*? 

The  Court:     The  reporter  will  read  it. 

(Record  read.) 

The  Court:  Frankly,  I  don't  quite  follow  you, 
Counsel. 

Mr.  Haas :  I  believe  the  contention  of  the  United 
States  is  that  the  title  to  these  street  areas,  some  of 
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which  are  here  colored  in  pink,  become  street  areas 
generally,  in  that  the  tide  land  grant  was  alienated 
to  the  City  and  County  of  San  Francisco  by  the 
State  under  the  statute  of  March  30,  1872,  which  is 
Chapter  490  of  the  Statutes  of  that  year,  so  that  it 
is  1871-2.  What  we  are  doing  here,  and  I  make  this 
explanation  because,  otherwise,  it  might  be  a  little 
obscure,  is  bringing  in  evidence,  first,  that  the 
Supreme  Court,  in  People  vs.  Williams,  misinter- 
preted the  statute. 

The  Court :  Assuming  they  did  misinterpret,  the 
fact  is  it  is  still  the  law. 

Mr.  Haas:     It  was  dictum  in  that  case. 

The  Court:     How  am  I  to  determine  that? 

Mr.  Haas :  By  reading  the  case,  and  I  think  you 
will  find,  in  bringing  out  the  law 

The  Court :  You  want  me  to  disregard  that  case 
of  the  Supreme  Court  ? 

Mr.  Haas :     I  expect  you  to. 

The  Court :  I  am  not  going  to  do  that,  and  I  say 
that  so  that  you  will  arouse  yourself  to  greater  effort 
than  you  have  even  put  forth  so  far,  and  I  say  that 
kindly  to  you. 

Mr.  Haas:  I  understand  that,  your  Honor.  [30] 
I  think  we  can  convince  your  Honor  that  the  title 
to  the  portion  of  the  streets  included  under  the 
People  vs.  Williams  interpretation  of  that  statute 
has  been  litigated  in  the  Superior  Court  between  the 
City  and  County  of  San  Francisco,  the  donee  under 
this  purported  statutory  grant,  and  the  State  of 
California,  with  the  judgment  for  the  State  of  Cali- 
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fomia,  which  would  be  res  adjudicata  directly  as 

between  the  City  and  County  of  San  Francisco  and 

the  State  of  California,  in  which  judgment  was  for 

the  State  of  California.  We  will  bring  that  in,  your 

Honor,  later  on,  and  I  think  that  shows  the  truer 

interpretation. 

We  offer  to  present  expert  testimony  upon  these 
grants  which  were  cavaliercr^ly  passed  upon  by  the 
Supreme  Court  in  its  dictum  in  People  vs.  Williams. 

First  of  all,  I  wish  to  read  here  the  provisions  of 
the  statute  referring  to  this.  They  are  rather  coii'- 
f using.  The  statute  has  been  amended  several  times, 
but  in  the  first  editional  section  it  reads  as  follows: 

*^  All  streets  and  alleys  in  the  City  and  County 
of  San  Francisco  which  lie  within  the  exterior 
boundaries  of  certain  salt  and  tide  lands  do- 
nated by  the  State  to  the  Southern  Pacific  Rail- 
road Company  and  Western  Pacific  Railroad 
Company  for  terminal  purposes,  being  an  Act 
entitled,  ^An  Act  to  Survey  and  Dispose  of  Cer- 
tain Salt  Marsh  and  Tide  Lands  Belonging  to 
the  State  [31]  of  California,  Approved  March 
30,  1868,'  and  also  all  streets  and  alleys  within 
the  exterior  boundaries  of  lands  lying  within 
the  boundaries  of  said  lands,  not  donated  to 
said  railroad  companies,  be  reserved  for  mar- 
ket places,  known  as  Produce  Exchanges,  and 
the  market  places  are  hereby  vacated  end  the 
lands  covered  by  said  streets  and  alleys  and  said 
market  places,  together  with   other  lands  set 
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apart  by  the  Board  of  Tide  Land  Commission- 
ers for  basins  and  known  as  China  and  Central 
basins,  are  here])y  granted  to  the  City  and 
County  of  San  Francisco,  with  full  power  to 
regulate,  manage,  control  and  dominate,  or  dis- 
pose of  the  same  for  railroad  and  other  com- 
mercial purposes." 

That  is  a  very  confusing  statute,  and  if  there  is 
any  foundation  for  the  statement  of  the  Supreme 
Court  in  People  vs.  Williams,  that  means  that  every 
street  in  this  area  is  vacated  and  the  City  and 
County  of  San  Francisco  has  full  title,  because  the 
State  at  that  time  had  power  to  vacate  the  streets, 
and  therefore,  very  conclusively,  they  are  not 
streets,  and  the  City  and  County  of  San  Francisco 
is  not  entitled  to  full  acreage  value  of  all  of  them, 
if  you  accept  the  erroneous  interpretation  of  People 
vs.  Williams,  because  in  donating  them  to  the  city, 
they  vacated. 

I  am  going  to  turn  this  around  again,  your  Honor. 

(Moving  blackboard.) 

This  is  preliminary  to  questioning  Mr.  George. 
We  have  [32]  here  Exhibit  B,  which  is  that  mar. 
•  Q.  Mr.  George,  I  show  yon  an  original  record  of 
the  original  land  of  the  Tide  Land  Commissioners. 

A.     Is  that  the  same  as  you  are  showing  me? 

Q.  You  have  a  photostatic  copy  before  you, 
which  is  entitled,  ^'Map  6  of  Salt  Marsh  and  Tide 
Lands  Situated  in  the  City  and  County  of  San  Fran- 
cisco, to  be  Sold  at  Public  Auction  by  Order  of  the 
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Board  of  Tide  Land  Commisioners. "  I  ask  you  if 
you  have  studied  this  map  in  connection  with  the 
map,  with  the  main  map  ? 

A.     Yes,  sir,  I  have. 

Q.  Will  you  indicate  what  portion  of  the  main 
map,  if  any,  is  covered  by  that  mapf  (Addressing 
the  Court:)  I  might  add,  your  Honor,  that  was  one 
of  the  same  maps  that  was  used  in  the  sale  of  the 
lots.  Just  indicate  that  roughly,  Mr.  George. 

A.  It  covered  an  area  approximately  in  the 
northern  part  of  the  large  portion  of  the  map  in 
China  and  Central  Basins. 

Q.     And  area  near  China  Basin? 

A.     It  is  roughly  this  area  in  here  (indicating). 

Q.  The  record  cannot  show  your  hand  move- 
ments. A.     I  am  Sony. 

Q.     Indicate  for  the  record  the  area. 

A.  It  runs  north  from  Islais  Creek  to  China 
Basin  and  includes  China  Basin  to  Second  Street. 

Mr.  Haas :  I  will  offer  the  certified  copy;  again 
that  being  the  original. 

The  Court:     Let  it  be  admitted  and  marked. 

Mr.  Healy :  May  I  interrupt  for  a  moment,  your 
Honor,  to  register  an  objection  that  this  evidence  is 
incompetent,  irrelevant,  and  immaterial  for  this  rea- 
son, just  getting  down  to  the  elements :  The  way  the 
case  is  developing  and  the  way,  of  course,  we  antici- 
pated the  case  would  develop,  that  the  State  is  at- 
tempting to  prove  its  title  to  the  land  in  question ; 
now,  the  State,  apparently,  is  anticipating  and  is 
arguing  and  quarreling  with  the  Supreme  Court  to 
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demonstrate  to  yonr  Honor  that  the  Supreme  Court 
was  wroi\g  about  something  over  here.  I  say  that 
with  deference  to  counsel  and  your  Honor,  and  as 
to  the  title  over  here,  that  is  incompetent,  irrele- 
vant, and  immaterial.  The  only  thing  now  before 
this  court  is  title  within  the  perimeter  of  the  lands 
in  question,  so  I  think  we  are  quite  a  ways  off  in 
establishing  it  over  here  (indicating). 

The  Court:  We  will  get  counsel  to  commit  him- 
self for  the  [)urpose  of  the  record.  What  is  the 
purpose  of  this  offer? 

Mr.  Haas:  The  purpose  of  the  offer  is  to  show 
the  proper  construction  of  the  statute  of  1872,  Chap- 
ter 490,  under  which,  according  to  the  contention  of 
the  Government,  the  portion  of  the  street  areas 
within  the  present  areas  of  condemnation  is  alien- 
ated by  the  State.  The  purpose  of  the  offer  is  to 
show  that  ail  entirely  different  area  was  alienated 
by  that  statute;  and  to  offer  the  necessary  proof  to 
identify  that  area  to  show  that  the  Statute  of  1872, 
Chap.  290,  does  not  affect  the  situation  in  this  case. 

Mr.  Healy :  Again,  I  say  I  don 't  want  to  be  dis- 
cussing law,  but  counsel  is  anticipating,  apparently, 
what  I  said  would  be  one  of  our  contentions  a  legal 
contention  which  right  now  we  will  say,  with  def- 
erence to  coimsel  and  your  Honor,  that  the  sole 
purpose  would  be  to  enlighten  your  Honor  as  to 
whether  or  not  they  have  something  which  would 
have  given  them  any  interest  in  this  land,  not  to 
dis})arage  something  the  Supreme  Court  said  about 
this  land  over  here  (indicating). 
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The  Court:  I  agree  with  you,  counsel.  But  so 
he  has  a  record  when  he  gets  over  to  the  Circuit 
Court  of  Appeals,  he  will  see  it  as  closely  as  he 
thinks  he  sees  it  now.  I  have  tried  to  indicate  by 
suggestion  I  was  not  going  to  interfere  with  the  Su- 
preme Court.  I  am  saying,  if  that  is  the  law  of  the 
case,  I  must  accept  it  as  the  law  of  the  case,  and 
the  decision  of  the  Supreme  Court. 

Mr.  Haas:     I  don't  believe  that  is  the  law  of  the 
case.   The  State  was  not  a  party  to  the  proceedings  i 
from  the  point  of  view  of  litigating  that  particular 
piece  of  land. 

The  Court:  However,  you  have  slept  with  your 
case  longer  than  I  have  and  I  will  give  you  a  record 
on  it. 

Mr.  Healy:     May  we  note  an  exception  t 

The  Court:  Note  an  exception  for  the  benefit  of 
the  record.  I  am  allowing  it  to  go  in  subject  to  coun- 
sel's objection  and  subject  to  a  motion  to  strike. 

(The  document  was  marked  Defendants'  Ex- 
hibit D.)   [35] 

Mr.  Haas:  I  now  offer,  your  Honor,  certified 
copy  of  two  documents,  one  consisting  of  an  extract 
of  the  minutes  of  the  Tide  Land  Commissioners, 
commencing  with  the  date,  Friday,  June  11,  1869, 
and  the  other,  consisting  of  certified  copy  of  a  pat- 
ent to  C.  P.  and  S.  P.  R.  R.  Co.,  Tide  Lands,  San 
Francisco,  which  commences  with  the  heading,  *'U. 
S.  A."  The  copy  of  the  minutes  are  offered  as 
the  next  exhibit  in  order. 

The  Court:     It  may  be  admitted  and  marked. 
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(The  document  was  marked  Defendants'  Ex- 
!  •   Mbit  E.) 

Mr.  Haas :     I  offer  the  patent  as  the  next  exhibit 
in  order. 

The  Court :     It  may  be  admitted  and  marked. 

(The   patent  was   marked  Defendants'   Ex- 
hibit F.) 

The  Court:     At  this  time  we  will  take  a  recess 
until  two  p.m. 

(A  recess  was  taken  until  two  o'clock  p.m.) 


Afternoon  Session,  Tuesday,  June  25,  1946 

2:00  P.M. 

;  The  Clerk:  United  States  vs.  Certain  Land  of 
San  Francisco. 

Mr.  Healy:  I  believe  before  the  recess  Counsel 
wa§  offering  in  evidence  the  patent. 

Mr.  Haas:  The  patent  and  the  extract  from 
the  minutes  of  the  Tide  Land  Commission,  showing 
the  description  of  the  railroad  land. 

'  Mi\  Healy:  May  our  objection  be  noted  to  the 
reception  of  those  two  documents  on  the  same 
grounds  that  we  objected  to  this  map,  Defendants' 
Exhibit  D,  on  the  ground  that  it  is  incompetent  and 
immaterial  and  does  not  tend  to  show  or  throw  any 
light  up6li  whether  or  not  the  State  has  title  to  the 
]  and  in  question  ? 


!       »  .   . .  .    *-.,..    r. .. 
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The  Court :  I  tried  to  indicate  that  I  agree  with 
you,  but  I  wanted  to  give  Counsel  a  record. 

Mr.  Healy:  I  just  wanted  to  state  for  the  record 
that  objection.  - 

The  Court :  Let  the  record  so  show.  I  will  allow 
the  testimony  to  go  in  subject  to  a  motion  to  strike 
and  overrule  the  objection  of  Counsel. 

Mr.  Haas:  If  the  Court  please,  I  thirik  my  re- 
marks before  the  recess  may  have  given  a  false  pic- 
ture to  the  Court  of  our  contentions  in  this  matter 
with  regard  to  the  case  of  People  [37]  vs.  Williaryis. 
I  do  not  want  to  give  the  impression  that  we  are 
trying  to  present  proof  that  the  Supreme  Court 
was  wrong  in  that  case.  Our  contention  is  that  that 
case  properly  falls  in  our  favor.  However,  I  think 
in  reading  that  case  it  will  be  of  great  value  to  have 
in  mind  the  evidence  which  I  am  now  about  to  draw 
from  this  particular  witness,  and  that  is  the  basis. 
We  are  not  contending  that  the  Supreme  Court  is 
wrong,  simply  that  the  Government  is  misconstru- 
ing its  statement  in  People  vs.  Williams. 

HAROLD  E.  GEORGE 

recalled   for   the    State   of    California;    previously 
sworn. 

Direct  Examination 
(Resumed) 
By  Mr.  Haas: 

Q.  Mr.  George,  referring  to  the  extract  from 
the  minutes  of  the  Tide  Land  Commission,  which 
has  been  admitted  as  Defendants'  Exhibit  No.  E, 
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the  patent  to  the  Tide  Lands,  which  has  been  ad- 
mitted as  Defendants'  Exhibit  F,  and  the  map, 
No.  6,  of  the  Salt  Marsh  and  Tide  Lands,  which 
has  been  admitted  as  Defendants'  Exhibit  D,  I  ask 
you  if  you  made  a  study  of  these  three  exhibits'? 

A.     I  did. 

Q.  Did  you  or  did  you  not  find  a  relationship  be- 
tween the  blocks,  which  on  the  certified  copy  are 
marked  in  yellow,  the  certified  copy  being  Exhibit 
D,  and  the  blocks  described  in  the  extract  from 
the  minutes  as  embodying  the  railroad  grant  and 
in  the  patent  as  embodying  the  railroad  grant  *? 

A.  The  blocks  [38]  marked  in  yellow  on  the  map 
are  shown  the  way  they  are  described  in  the  patent. 

Mr.  Haas:  I  want  to  call  the  Court's  attention 
to  the  fact — ^and  we  will  furnish,  if  you  desire,  a 
typewritten  transcript  of  this  and  to  the  other  coun- 
sel, because  this  is  all  longhand,  being  the  records 
of  1869  and  1870 — that  there  is  in  the  railroad  grant, 
to  begin  with,  the  grant  was  described  by  exterior 
boundaries,  which  exterior  boundaries  substantially 
comprehend  these  yellow  blocks,  and  that  grant  or 
that  proposed  location  was  disapproved  by  the  Com- 
mission and  was  followed  by  an  approval  of  the  loca- 
tion by  block. 

Also  to  clarify  one  matter  this  morning,  in  the 
act  of  1869  and  1870,  the  direction  to  the  Tide 
Land  Commission  tx)  sell  by  lot  is  accompanied — ■ 
and  we  will  furnish  you  a  copy  of  the  wording  of 
the  statute  for  your  convenience — is  accompanied 
by  a  reservation  of  docks,  basins,  streets,  market 
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places,  and  so  on.    That  is  in  connection  with  the 

theory  that  all  the  State's  title  had  to  be  parted 

with. 

The  Court:  Make  it  clear  for  the  purposes  of 
the  record :  What  is  the  purpose  of  this  offer  ? 

Mr.  Haas:  The  purpose  of  this  offer  is  to  give 
the  factual  background  necessary  to  an  interpreta- 
tion of  Chapter  490  of  the  Statutes  of  1872,  which, 
if  not  properly  read,  might  give  the  impression  that 
all  the  streets,  all  the  street  reservations  in  the  en- 
tire Tide  Land  area,  within  the  boundaries  of  San 
[39]  Francisco  County,  had  been  vacated  and  titmed 
over  to  the  City  and  County  of  San  Francisco. 

The  Court:  Is  it  offered  for  that  limited  pur- 
pose? 

Mr.  Haas:  For  that  limited  purposCj  your 
Honor. 

The  Court:    Proceed. 

Mr.  Haas:    Your  witness. 

Cross-Examination 
By  Mr.  Healy: 

Q.  The  area  depicted  on  this  map  in  evidence 
as  Defendants'  Exhibit  D  is  located  about  how  far 
removed  from  the  closest  portion  of  land  that  is 
claimed  by  the  State  in  the  three  actions  before 
the  Court? 

A.     Do  you  mean  in  feet  or  miles? 

Q.     Any  way  you  want  to  express  it? 

A.  I  will  have  to  check  that  somewhat.  It  won't 
take  but  a  moment. 
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Q.     Give  us  an  estimate  of  that? 
>;.   A.     It;  won't  take  but  a  moment  to  do  that.    I 
would  say  roughly  a  mile  and  a  quarter, 
s     Q,     About  a  mile  and  a  quarter?  A.     Yes. 

Q. ,  So  the  land  that  Counsel  has  been  discussing 
with  you  and  interrogating  you  on,  which  is  shown 
in  this  Defendants'  Exhibit  D,  and  which  is  referred 
to  in  this  patent  to  the  two  railroad  companies,  De- 
fendants' Exhibit  D  and  Defendants'  Exhibit  E,  is 
about  a  mile  and  a  quarter  from  the  subject  prop- 
erty, will  w^  say,  the  property  that  is  involved  in 
these  three  actions  before  the  Court  now? 

A.    That  is: right. 

Q.  'I  will  ask  you  another  question  or  two:  All 
of  this  property  [40]  — there  is  no  use  talking  about 
.all  the  property  on  the  large  map;  let  iis  just  talk 
about  the  property  that  is  involved  in  the  three 
actions — all  the  property  that  was  involved  in  the 
three  actions  was  sold  and  conveyed  pursuant  to  the 
statute  of  1868  by  the  Board  of  Tide  Land  Com- 
missioners to  private  individuals,  was  it  not? 

Mr.  Haas:  0])jected  to  as  calling  for  the  conclu- 
sion of  theiwitness.  That  question  is,  I  think,  loaded 
with  ■dynamite,  'since  all  the  property  includes  other 
strips ;  involved,  and  this  man  is  not  qualified  as 
a  lawiyer.  to  .determine  whether  or  not  the  various 
sales  of  blocks 

The  Court:  .Counsel  has  indicated  you  have  not 
laid  the  proper  foundation  for  this  testimony. 
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Mr.  Healy:  I  do  not  want  to  intrude  on  the 
Court's  province  either  by  a  legal  question.  I  will 
withdraw  the  question,  with  your  permission. 

Q.  Without  considering  these  strips  that  are  in- 
dicated on  the  map  as  streets,  how  about  the  area 
between  the  streets,  that  is,  the  lots  and  the  blocks? 
All  that  was  sold  off,  was  it  not,  to  private  persons  ? 

Mr.  Haas:     Same  objection. 

The  Court:     If  he  knows  he  may  answer. 

Q.     Do  you  know?  ;  ;  /^  ; 

The  Witness:  I  don't  know  for  certain  whether' 
it  was  or  not.  [41]  '  ■■ 

Mr.  Haas :  It  will  be  stipulated  that  with  the  ex- 
ception of  the  market  places,  the  lots  and  blocks  in- 
side the  street  lines  were  sold  off  to  private  indi- 
viduals and  corporations,  and  that  the  dispute  is 
over  whether  or  not  the  street  areas  were  sold  off. 
At  least,  that  is  contended,  apparently,  that  they 
were. 

Mr.  Healy:  I  just  wanted  to  know  whether  we 
understand  each  other  on  this.  I  am  not  asking  any- 
thing about  the  streets  now,  because  that  is  some- 
thing for  the  Court  to  determine,  but  it  is  an  agreed 
fact,  is  it  not.  Counsel,  that  the  area  between  the 
streets,  the  lot  and  block  area,  was  sold  off  to  pri- 
vate ownership,  to  private  owners,  pursuant  to  the 
statute  of  1868  by  the  Board  of  Tide  Land  Com- 
missioners?  That  is  so,  is  it  not? 

Mr.  Haas :  That  is  so,  of  course,  subject  to  fur- 
ther evidence  that  we  intend  to  put  in  as  to  the 
method  of  selling.  '-'' 
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Mr.  Healy:  We  won't  talk  about  the  method  of 
selling,  but  it  was  sold.  Did  I  state  it  fairly  and 
accurately  '^ 

Mr.  Haas:  I  can't  speak  for  the  State.  So  far 
as  our  records  show. 

Mr.  Healy:     That  is  an  agreed  fact  in  the  case? 

Mr.  Haas:     Yes. 

Mr.  Healy:     All  right.   That  is  all. 

And  the  area  that  I  was  talking  about  is  the  area 
that  is  embraced  within  the  confines  of  these  three 
actions. 

Mr.  Haas :  That  is  that  portion  of  the  area  em- 
braced [42]  within  the  confines  of  these  three  ac- 
tions  

Mr.  Healy:     Other  than  the  Stanford  grant. 

Mr.  Haas:  I  was  going  to  say  it  was  the  Tide 
Land.  We  are  making  no  claims  to  the  central  part, 
the  Stanford  grant. 

I  have  here  certified  copies  of  deeds  issued  by  the 
Board  of  Tide  Land  Commissioners,  certain  copies 
representing  lots  and  blocks  in  each  of  the  areas 
in  the  cases,  together  with  certain  certified  copies 
of  records  of  deeds,  recorded  deeds,  in  the  office  of 
the  County  Recorder  of  the  City  and  County  of  San 
Francisco,  which  we  proposed  to  bring  into  evidence 
as  showing  the  method  that  these  lots  were  con- 
veyed by  metes  and  bounds  descriptions.  There  were 
several  in  the  area  embraced  in  each  of  the  actions. 
I  tender  them  for  examination  at  this  point.  Pho- 
tostating and  difficulties  in  certification  brought 
them  to  us  rather  late,  otherwise  we  would  have  had 
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them  in  the  hands  of  the  U.  S.  Attorney  before  this 
so  the  delay  would  not  have  been  necessary. 

Mr.  Healy:     Can  we  look  at  these  a  little  later? 

Mr.  Haas:     That  was  my  suggestion. 

Mr.  Healy:  Fine.  Suppose  we  leave  them  right 
over  here. 

E.  B.  FIELD 

called  on  behalf  of  the  State  of  California;  sworn. 

Q.     (By  the  Clerk)  :     Will  you  state  your  name? 
A.     E.  B.  Field.  [43] 

Direct  Examination 
By  Mr.  Haas: 

Q.    Your  address,  Mr.  Field? 

A.     369  15th  Street,  Oakland,  California. 

Q.  Mr.  Field,  have  you  had  experience  as  an 
appraiser?  A.    Yes,  sir,  25  years. 

Q.  I  would  like  you  to  state  the  type  of  appraisal 
work,  and  so  forth,  that  you  have  done  during  that 
period  ? 

A.  I  have  appraised  for  the  United  States  Gov- 
ernment, various  agencies,  Army,  Navy,  Maritime 
Commission,  the  State  of  California,  City  of  Oak- 
land, Oakland  Port  Commission,  Oakland  School 
Board,  Regional  Parks,  Southern  Pacific,  Western 
Pacific,  Santa  Fe  Railways,  Pacific  Gas  and  Elec- 
tric Company,  many  banks,  trust  companies,  and  in- 
numerable individuals. 

Q.  Have  you  appraised  in  the  course  of  that  time 
Tide  Lands  of  San  Francisco  Bay? 

A.    Yes,  sir. 
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Q.  What  knowledge  have  you  of  the  values  of 
Tide  Lands  in  the  San  Francisco  Bay? 

A.  I  have  been  a  real  estate  broker,  buying  and 
selling  for  clients,  during  the  25  years  mentioned. 
We  have  ))ought  and  sold  Tide  Lands  as  well  as, 
of  course,  other  properties. 

Q.  You  say  you  have  testified  for  the  United 
States  as  an  appraiser,  as  an  expert  in  a  LTnited 
States  Court? 

A.  Many  times,  yes.  I  was  on  the  Winehaven 
case.  I  worked  for  Mr.  Healy  in  the  Craig  Oil  Com- 
pany case  in  Oakland;  appraised  the  Port  of  Em- 
barkation for  the  Army  in  Oakland,  the  shipyards 
on  the  [44]  Alameda  side  for  the  Martime  Commis- 
sion, Western  Pipe  and  Steel;  I  appraised  the  San 
Leandro  Naval  Hospital  for  the  Kaiser  Yard  in 
Richmond  for  the  Maritime  Commission;  Camp 
Stoneman  for  the  Army.   Many  of  them,  Mr.  Haas. 

Q.  Are  you  familiar  generally  with  the  values 
of  Tide  Lands  around  Hunters  Point? 

A.     Yes,  sir. 

Q.  I  direct  your  attention  to  this  map,  which  is 
Defendants'  Exhibit  C,  and  calling  your  attention 
to  the  area  thereon  marked  in  pink,  and  I  ask 
you  if  you  have  appraised  the  value  of  those  areas  ? 

A.    Yes,  sir. 

Q.  Directing  your  attention  to  the  area  repre- 
sented in  the  uppermost  portion  of  it  marked  by 
an  arrow,  Portion  No.  22416,  which  represents  the 
area  so  involved  in  Case  No.  22416 

A.     Yes,  sir. 
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Q.  limited  to  the  areas  in  pink,  in  your  opin- 
ion, what  is  the  reasonable  market  value  of  those 
strips  ? 

Mr.  Healy:     Excuse  me  a  moment,  Mr.  Field. 

If  it  please  your  Honor,  we  object  to  the  question 
on  this  ground:  Inasmuch  as  the  issue  here  is 
w^hether  or  not  the  State  was  the  owner  of  these 
lands  at  the  time  the  Government  took  title  to  them 
by  the  filing  of  the  declaration  of  taking,  w^e  submit 
that  the  State  as  yet  has  offered  no  evidence  which 
show^s  remotely  or  otherwise  that  it  w^as  the  owner. 
We  have  had  some  evidence  here  about  down  to- 
wards China  Basin,  a  mile  and  a  half  away,  but  the 
record,  I  submit,  is  devoid  of  evidence  [45]  that 
they  were  the  owner  of  these  streets  in  question  in 
1943  when  the  Government  went  into  possession. 
The  evidence,  the  Court  will  recall,  was  that  Wiqj 
w^ere  the  owner  in  1850,  when  thev  became  admitted 
as  a  sovereign  state.  Whatever  the  evidence  was — I 
tried  to  get  it  from  the  last  gentleman,  but  then  it 
came  by  stipulation  that  all  of  these  lots  w^ere  sold 
off.  The  stipulation  does  not  say  how  they  were 
sold,  but  the  statute  takes  cnre  of  that,  and  the  Court 
has  the  statute  /before  it  as  a  matter  of  judicial  no- 
tice. That  statute  says  they  must  be  sold  by  lots  and 
blocks,  and  being  lots  and  blocks  the  familiar  rule 
of  law  comes  in  that  the  owner  gets  to  the  center 
of  the  street.  So  as  the  record  now  stands  I  sub- 
mit there  is  no  evidence  that  they  were  the  owner 
in  1942  or  1943.  I  submit  that  is  so,  and  that  there- 
fore evidence  as  to  value  would  be  out  of  place  and 
immaterial. 
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Mr.  Haas:  It  was  in  anticipation  of  some  such 
objection  that  I  call  your  Honor's  attention  as  to 
the  provision  of  the  statute  directing  the  Tide  Lands 
Commissioners  to  reserve  streets,  market  places, 
wharf  areas  and  similar  areas  for  public  accommo- 
dation from  sale.  I  think  if  your  Honor  will  read 
the  statute — we  have  a  copy  here — you  will  see  that 
that  is  necessary.  I  submit  that  you  will  have  to 
construe  the  statute  and  construe  it  adversely  in 
order  to  rule  on  this  matter.  I  submit  that  this  be 
let  in  subject  to  a  motion  to  strike. 

The  Court:  I  think  that  probably  would  be  the 
best  thing.  [46]  I  will  allow  it  in  subject  to  your 
motion  to  strike  and  over  your  objection. 

Mr.  Healy :     All  right,  your  Honor. 

(Question  read.) 

The  Witness:  The  property  contained  in  Case 
22416,  I  think  the  fair  value  as  of 

Q.  (By  Mr.  Haas)  :  I  am  referring  to  the  par- 
cel in  pink  marked  2. 

A.  Parcel  2,  8.73  acres,  1^2^  a  square  foot  or 
$750  per  acre,  $6,548. 

Mr.  Haas :  Your  Honor,  I  want  to  call  attention 
to  the  fact  that  the  green  line  here  divides  the 
cases. 

Q.  Referring  next  to  the  portion  in  pink  num- 
bered 3-A,  the  arrow  pointing  to  that  portion  being 
22417  on  Exhibit  C,  I  will  ask  you  if  you  examined 
that  j)roi)erty?  A.     Yes,  sir. 
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Q.  In  your  opinion,  what  is  the  reasonable  value 
of  that  portion  No.  3-A? 

A.  3-A  contains  6.815  acres.  I  think  it  is  worth 
l^c  a  square  foot  or  $750  per  acre,  $5,111. 

Q.  In  the  same  case  down  to  the  right,  along 
the  right  side,  is  the  number  22147  with  an  arrow 
pointing  into  the  parcel,  and  there  is  a  parcel  num- 
bered in  a  circle  3-B,  which  extends  from  the  boun- 
dary of  an  area  marked  ^*  Granted  to  the  California 
Drydock  Company"  down  to  a  green  line  on  the 
strip  marked  '^15th  Avenue."  Have  you  examined 
the  area  represented  by  the  portion  colored  in  pink  ? 

A.     Yes,  sir. 

Q.  As  3-B,  and  in  your  opinion  what  is  the  rea- 
sonable value  of  [47]  that? 

A.  There  are  27.1  acre.  I  consider  it  worth  ly^c 
a  square  foot,  $750  per  acres,  or  $20,325. 

Q.  I  now  direct  your  attention  to  the  largest  ap- 
parently, the  lowest  group  of  pink  strips,  which 
has  an  arrow  pointing  to  it  in  the  lower  part  of 
the  map  marked  22261,  representing  Case  No.  22261, 
one  of  the  strips  having  a  mark  or  a  circle  marked 
^^2,"  that  indicating  it  is  Parcel  No.  2  as  described 
in  Defendants'  amended  answer,  and,  of  course,  ex- 
cluding the  two  yellow-colored  blocks  there,  3-A, 
3-B,  which  are  not  at  issue  here,  but  limiting  your- 
self to  the  portion,  the  strips  colored  in  pink,  I  ask 
you,  have  you  appraised  that  parcel? 

A.     Yes,  sir. 

Q.  What  did  you  find  to  be  the  reasonable  mar- 
ket value  of  that  parcel? 
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A.  I  found  64.61  acres.  I  considered  it  worth 
1%  cents  per  square  foot,  or  $750  per  acre,  total- 
ing $48,458. 

Q.  I  ask  you  as  of  what  date  you  set  these  va- 
rious values?  A.     July  4,  1942. 

Q.  Did  you  allow  the  facts  of  the  condemnation 
to  affect  your  opinion  of  those  values  ? 

A.     No,  sir. 

Mr.  Haas :  Your  witness.  Excuse  me.  May  I  in- 
terrupt?   There  seems  to  have  been  another. 

Q.  At  that  time  you  also  appraised  a  parcel  here 
unmarked  at  the  corner  of  4th  Avenue,  the  strip 
marked  ^^4th  Avenue  and  D  Street."  What  value 
did  you  set  on  that?  That  was,  I  believe,  Parcel  3 
in  22416.  [48] 

Mr.  Healy :     That  one  has  been  settled. 

The  Witness:  That  was  eliminated  by  instruc- 
tions, Mr.  Haas. 

Mr.  Haas :     That  is  right. 

Cross-Examination 
By  Mr.  Healy; 

Q.     You  did  not  appraise  that  little  piece  there? 

A.     No,  sir. 

Q.  Mr.  Field,  the  figures  you  have  just  given  us 
were  as  of  July,  1942,  did  you  say? 

A.  I  may  have  picked  the  wrong  date.  I  had  a 
recollection  it  was  April,  w^as  it  not? 

Q.     I  thought  you  said  July? 

A.     I  did  say  July. 
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Q.     Did  you  mean  April  *? 

A.     I  had  the  dates  given  me. 

Q.  Let  us  forget  the  month.  Is  it  1942  at  any 
rate?  A.     Yes,  sir. 

Q.  Did  you  make  this  appraisal  or  investigation 
that  led  you  to  these  conclusions  as  of  1942  ?  Did  you 
make  your  investigation  back  in  the  year  19421 

A.     No,  sir. 

Q.  When  did  you  first  start  to  contemplate  upon 
the  problems  here  involved  and  arrive  at  these  cal- 
culations ? 

A.  I  think  it  was  late  in  1943.  I  may  be  wrong 
in  that.  When  was  the  Hutchinson  case'?  It  was 
before  that. 

Q.  The  Hutchinson  case  was  tried  in  January, 
1944.  A.    Then  it  was  late  in  1943. 

Q.     You  were  not  a  witness  in  that,  were  you  ? 

A.     I  was  prepared  but  not  called.  [49] 

Q.  In  the  course  of  your  study  of  these  maps 
and  the  problems  involved  you  could  observe  that 
all  this  land  was  under  about  twenty  feet  of  water 
or  more,  was  it  not  ? 

A.     Varying  depths.    That  was  the  maximimi. 

Q.  A  maximum  of  20  feet  of  water,  and  what 
was  the  minimum,  Mr.  Field'? 

A.  The  Coast  and  Geodetic  Survey,  as  I  recall, 
shows  it  runs  from  10  to  20  feet  generally. 

Q.  Approximately  10  to  20  feet  under  water  and 
it  has  since  been  filled  in  by  the  United  States  Gov- 
ernment in  connection  with  the  expansion  at  the 
Hunters  Point  Dry  dock,  is  that  right 'F 

A.    Yes,  sir. 
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Q.  Did  you  in  your  investigation  and  your  study 
of  this  land  come  to  any  conclusion  as  to  what  the 
uplands  were  worth,  the  dry  land? 

A.     No,  sir. 

Q.  I  do  not  mean  far  away,  but  I  mean  close  by, 
just  off  the  shore,  let  us  say? 

A.  I  made  no  appraisal  of  the  property  other 
than  within  the  lines  shown,  the  black  lines  shown. 

Q.  These  areas  that  you  have  given  us — let  us 
take  anv  one  of  these  streets,  like  16th  Avenue.  Do 
you  know  how  wide  that  is,  Mr.  Field  ? 

A.    60  feet. 

Q.  They  are  all  60  feet,  aren't  they,  or  approxi- 
mately all  of  them,  except  the  wider  streets,  like 
Waterfront  Street? 

A.  Is  that  60  or  66?  I  calculated  them  60,  I  be- 
lieve. 

Q.     Let  us  say  65  feet  wide.  [50] 

This  map,  Mr.  Haas,  is  an  inch  to  a  hundred  feet, 
isn't  it?  Take,  for  instance,  17th  Street.  That  would 
be  a  long  narrow  strip  40  inches,  4,000  feet  long, 
by  60  feet  wide. 

Q.     Is  that  right? 

A.     I  have  not  scaled  it. 

Q.  Mr.  Haas  stood  here.  It  seems  to  be  that, 
does  it  not  ?  40  inches.  Each  inch  is  a  hundred  feet. 
4,000  feet.  Let  us  just  take  17th  Street,  Mr.  Field, 
from  C  Street  as  far  out  as  the  waterfront  there. 
That  is  an  area  about  60  feet  wide  and  4,000  feet 
long.  Just  take  that  segment.  What  utility  would 
that  have? 
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A.  Well,  if  I  neglected  to  state  as  part  of  the 
whole,  it  was  so  obvious,  that  was  the  reason  for 
neglect. 

Q.     Pardon  me,  sir*? 

A.  If  I  neglected  to  state  that  my  figures  are 
based  on  the  areas  as  part  of  the  whole,  it  was  so 
obvious  I  apologize  for  not  so  stating  it. 

Q.  You  know  you  need  not  apologize.  I  am  just 
asking  you  if  you  will,  sir,  to  consider  one  street, 
17th  Street,  an  area  about  60  feet  wide  and  about 
4,000  feet  long.  Let  us  consider  that  and  forget  the 
rest  for  the  moment,  if  you  will,  and  tell  us  what 
utility  it  would  have  to  anybody  being  out  there, 
10  feet  to  20  feet  under  water? 

Mr.  Haas:     Objected  to. 

The  Witness:  The  use  to  which  it  is  being  put 
now. 

Mr.  Healy:  I  mean  in  that  condition  before  it 
was  filled  in  ? 

A.     Are  you  asking  me  to  say  as  a  pipe  line  ?  [51] 

Mr.  Haas:  Just  a  minute,  Mr.  Field.  Objected 
to  on  the  ground  he  has  testified  he  appraised  the 
parcels  as  a  whole  and  not  in  small  parts.  You  can 
cut  a  small  piece  off  any  piece  of  property  and  say, 
^^What  is  that  piece  worth?" 

Mr.  Healy:  I  do  not  want  to  be  unfair,  but  I 
think  a  little  cross-examination  should  be  permitted. 

Mr.  Haas :  That  is  quite  agreeable  with  the  gen- 
tleman, but  I  think  it  should  be  revelant.  The 
value  of  one  single  portion  of  those  strips  represents 
the  same  thing  that  was  brought  out  in  the  Hutchin- 
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son  case.    It  is  the  value  of  the  entire  grid  there, 

these  various  parcels,  taking  in  cognizance  the  fact 

that  they  are  all  under  State  ownership  and  all  of 

them  have  access  around  the  edges,  which  gives  them 

value. 

The  Court:  I  have  done  violence  to  this  record 
already,  so  I  can't  do  much  harm.  I  will  allow  it 
subject  to  a  motion  to  strike  and  over  your  objec- 
tion. 

Mr.  Haas:     Please  note  an  exception. 

Q.  (By  Mr.  Healy)  :  Will  you  answer  the  ques- 
tion? A.     A  parcel  60  feet  wide 

Q.     And  about  4,000  feet  long? 

A.  As  part  of  the  whole  in  the  use  to  which  it  is 
being  put  now  or  any  other  uses?  As  part  of  the 
whole.  If  you  are  trying  to  get  me  to  say  a  pipe- 
line or  a  single  wharf,  I  will  say  that. 

Q.  I  do  not  want  you  to  say  anything  you  are 
reluctant  to  say.  Just  go  back  to  1942  when  it  was 
under  water  and  before  the  [52]  Government  had 
filled  it.  That  street  alone  there  could  be  put  to  what 
utility? 

A.  As  part  of  the  whole,  the  use  to  which  it  was 
being  put  or 

Q.     Let  us  look  at  that  street,  for  instance. 

The  Court:     It  would  be  a  good  fishing  pond. 

The  Witness:  Or  a  dock  or  a  pipeline.  I  took 
into  consideration,  Mr.  Healy 

The  Court:     The  acreage? 

The  Witness :  Yes,  sir.  I  took  into  consideration 
the  many  pieces  sold,  isolated,  that  was  to  be  made 
part  of  the  whole. 
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Q.  (By  Mr.  Healy)  :  When  you  put  tliem  all 
together  you  have  a  checkerboard  affair,  as  de- 
picted on  the  map  separate  by  these  areas  in  white 
that  belonged  to  various  property  owners'? 

A.  I  also  took  into  consideration,  Mr.  Healy,  the 
Hutchinson  award  of  Block  207,  I  believe  in  court 
here,  which  was  isolated,  and  the  Newhouse  award. 

Q.     That  was  upland,  wasn't  if? 

A.     Yes,  just  barely  over  the  line,  also  isolated. 

Q.  I  was  not  asking  you  what  you  took  into  con- 
sideration. All  I  asked  you  was  about  17th  Street, 
what  utility  it  could  be  put  to,  and  you  told  us.  Now 
I  will  ask  you  the  other  question:  What  utility 
could  all  these  long,  narrow  streets,  fit  for  pipelines, 
be  put  to? 

A.  None  whatever,  except  as  I  have  explained 
before,  part  of  the  whole.  [53] 

Q.  Well,  if  you  put  them  all  together  as  they 
there  existed,  could  you  put  these  strips  in  pink  to 
any  utility  ?  Could  you  do  anything  with  them  then 
in  1942? 

A.  Well,  they  were  put  to  use.  They  are  in  use 
today. 

Q.  The  Government  put  them  to  some  use  when 
it  filled  them  in,  but  as  they  then  existed,  before 
the  United  States  Government  filed  these  condemna- 
tion actions,  could  you  put  those  pink  strips  to  any 
useful  purpose? 

A.  It  is  speculative.  There  have  been  such  areas 
filled  and  in  use. 
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Q.     It  is  speculative,  though,  is  it  not? 

A.     Yes. 

Q.  Aiid  that  would  be  true,  pointing  to  this  area 
in  pink  in  the  lower  portion  of  the  map  which  is 
involved  in  Case  22261,  the  same  answer  would  be 
with  respect  to  the  other  two  cases  22416  and  22417? 

A.  As  part  of  the  whole  for  the  use  or  similar 
use  to  which  they  were  being  put,  the  value  given. 

Q.     The  value  what? 

A.     The  value  given. 

Q.  The  value  given.  I  am  just  asking  you  about 
utility  now,  what  you  could  do  with  them.  It  is 
still  speculative,  is  it  not,  Mr.  Field? 

A.     As  single  strips,  yes. 

Q.  No,  put  them  all  together  as  they  there  ex- 
isted. It  is  still  speculative  what  you  can  do  with 
them  ? 

A.  No,  no,  I  think — it  was  speculative,  as  T 
understand,  in  the  early  days  from  Montgomery  to 
the  bay,  but  that  property  was  put  to  use. 

Q.  Those  were  big  pieces  of  land.  I  do  not  want 
to  take  too  much  of  his  Honor's  time.  I  will  ask 
a  couple  of  questions  and  [54]  if  we  can't  get  by, 
I  will  cease.  I  just  want  you  to  consider  that  area 
in  pink  there  as  it  exists,  not  isolated,  but  the  area 
as  it  exists,  this  pink  strip,  this  one,  this  one  and 
this  one,  and  the  cross  streets,  C  Street  and  China 
Street;  put  them  all  together,  assemble  them  as  they 
there  exist  on  the  map :  Can  you  tell  us  what  utility 
they  could  have  been  put  to  in  1942? 

A.     As  part  of  the  whole. 
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Q.  I  do  not  mean  as  part  of  these  white  strips. 
That  is  not  part  of  the  whole?  ;.  i 

A.  That  is  the  reference  to  which  I  made  con- 
stantly, as  part  of  the  blocks,  yes. 

Q.  You  mean  as  part  of  the  whole  including  the 
white?  A.     That   is   right. 

Q.  But  when  you  just  have  them  in  the  pink 
portion  there  is  no  utility,  is  there? 

A.     Pardon  me,  Mr.  Healey.    I  am  not  trying  to' 
argue,  but  they  are  put  to  use  as  part  of  the  whole 
today. 

Q.  Today  they  are,  but  back  in  1942.  We  ate 
not  talking  about  the  white.  We  have  paid  the 
people  for  the  white.  I  am  talking  about  the  pink 
as  it  there  exists,  the  whole  of  the  pink? 

A.  Not  singly  in  my  opinion,  only  as  a  part  of 
the  entire  area. 

Q.  When  you  say  the  entire  area,  you  mean  the 
white?  A.    Yes,  sir. 

Q.  And  the  white  are  the  blocks.  You  under- 
stand, do  you  not,  if  that  land  were  to  have  been 
filled  in  and  raised  up  to  above  the  water  level,  that 
these  various  people  who  back  in  1868  and  [55] 
the  succeeding  years  purchased  these  blocks  would 
have  the  right  to  those  avenues  as  streets,  public 
streets  and  avenues,  do  you  not,  sir? 

Mr.  Haas:  Objected  to  as  calling  for  the  con- 
clusion on  a  matter  of  law,  which  he  is  not  qualified 
to  give. 

The  Court:     If  he  knows,  he  may  answer. 
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Mr.  Haas:     May  we  have  an  exception? 

The  Coui^t:     Note  an  exception. 

Q.     Do  you  know?  A.     No,  sir. 

Q.  (By  Mr.  Healy)  :  I  am  not  asking  you  as 
a  law  question.  I  do  not  mean  to  traverse  upon  any 
law  point  or  anything  like  that,  but  if  they  were 
filled  up  to  above  the  level  of  the  water — these  lots; 
I  am  not  talking  about  the  streets — the  lots  have 
no  utility  whatsoever  unless  they  have  a  street 
aecess;  that  is  axiomatic,  is  it  not,  Mr.  Field? 

A.     Yes. 

Q.  So  in  order  for  the  lots  to  have  any  value  at 
all  these  streets  would  have  at  least  been  permitted 
to  be  opened,  isn't  that  so? 

A.  I  doubt  if  there  would  be  any  filling  for 
single  blocks.  It  would  be  a  large  project,  just  as 
has  taken  place. 

_Q.  I  am  sorry.  I  did  not  make  myself  clear. 
Let  me  repeat  the  question.  I  said  if  this  area  were 
filled  in,  in  order  for  the  white  area,  that  is,  ilie 
blocks,  to  have  any  utility,  you  would  have  to  have 
streets  down  through  them  to  permit  access  thereto, 
Would  you  not?  A.     One  street.  [^562 

iiQvi.One  street  each.  Well,  in  about  the  balance 
as  it:  is  depicted  on  the  map,  isn't  that  about  it? 

A.     That  I  couldn't  say. 

iQ:.;  And  that  is  a  pretty  fair  plan,  isn't  it,  in 
ybiLii'  experience  as  a  real  estate  subdivider  and  in 
your  experience  for  blocks — what  are  they,  200 

A.     200  by  600. 
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Q.  As  a  matter  of  fact,  you  really  should  have 
more  street  area,  isn't  that  so?  They  do  not  make 
blocks  now  200  by  600.  They  are  generally  smallei, 
aren't  they? 

A.  It  depends  upon  the  terrain.  No  one  can 
quarrel  with  the  checkerboard  supposition^  if  that 
is  what  you  mean. 

Q.  That  seems  to  be  about  right  to  have  about 
that  many  streets  in  that  many  blocks,  is  that  cor- 
rect? -/-v,' 

A.  Yes,  but  may  I  explain  my  answer  to  you, 
Mr.  Healy?  I  know  of  no  case  where  a  develop- 
ment of  such  expense  would  be  justified  to  protide 
an  industrial  lot  of  200  by  600.  It  would  have  tb 
be  as  a  whole.  In  other  words,  what  you  are  saying, 
I  presume,  is  a  bulkhead  where  the  fill  is  pumped 
in  or  you  are  bringing  it  in.  I  pictured  the  whoJe 
area  as  a  large  industrial  or  waterfront  develop- 
ment, and  that  was  in  my  opinion  the  only  thing 
that  would  justify  filling. 

Q.  My  question  is — I  believe  you  have  answered 
it,  though — if  it  were  raised  by  a  fill-in,  this  block 
area  as  depicted  in  white  would  have  no  utility 
unless  you  had  streets  in  about  the  [57]  manner 
as  depicted  on  the  map,  and  I  believe  your  answer 
was  that  that  was  correct  ? 

A.     That  is  right. 

Q.  When  that  would  come,  if  that  day  ever  did 
come,  whatever  value  would  be  ascribed  to  the 
streets  would  be  reflected  in  the  value  that  a  com^ 
petent  appraiser  would  put  oil  the  lots  and  blocks, 
isn't  that  so? 
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A.  I  do  not  think  I  could  picture  that  being 
filled  in  as  a  block  subdivision.  It  seems  too  ridicu- 
lous to  me  I  can't  imagine  how  it  would  come  about. 

Q.  I  am  just  asking  you  this:  Isn't  it  a  fair 
statement,  Mr.  Field,  that  if  this  property  were 
filled  in — ^and  it  was  filled  in  in  many  places  along 
the  waterfront,  was  it  not,  right  here  on  Montgom- 
ery Street,  as  you  said?  A.     That  is  right. 

Q.  Is  the  value  at  that  date  when  the  thing 
would  be  filled  in,  whatever  value  might  be  ascribed 
to  the  streets  would  be  reflected  in  the  enhanced 
value  of  the  lots,  isn't  that  so? 
:  A.  If  that  should  come  about  I  do  not  think 
there  is  any  question  of  it,  yes. 

Q.    That  is  so,  is  it  not?  A.    Yes. 

i;   Q.    And  then  the  streets  amount  to  about  noth- 
ing or  not  more  than  a  dollar,  isn't  that  so? 
i  Ai     No,  are  you  talking  about  closing  the  streets? 
•..Q.;    I  am  talking  about  value. 

A.     Streets  for  the  general  use  of  the  public  are 
certainly  not  salable  and  have  no  market  value. 
•:   Mr.  Healy:     That  is  all. 
■    The  Court :     We  will  take  a  recess. 

(Recess.)  [58] 

The  Court:  I  thought  you  gentlemen  were 
through  with  this  witness? 

Mr.  Healy:     I  have  no  further  questions. 

iii!     ii    ii ;  i       Redirect  Examination 

By  Mr.  Haas : 

/^^.•]!&.  Field,  several  times  in  your  testimony, 


United  States  of  America  221 

(Testimony  of  E.  B.  Field.) 

in  answer  to  questions  directed  to  you  by  Mr. 
Healy,  you  referred  to  values  as  speculative;  just 
what  do  you  mean  by  that  term? 

A.  I  mean  that  property  was  subject  to  large 
development,  filling,  backs  brought  in  and  other  im- 
provements for  use  in  an  industrial  area,  and  I  use 
^ industrial  area"  as  factory  close  to  the  center  of 
the  population,  a  good  labor  market,  and  attracts 
deep  water  which  can  be  brought  adjacent — like  the 
old  Union  Iron  Works  plant,  or  Hunters  Point,  so 
the  factors  of  cost  were  involved.  So,  if  one  large 
industrial  area  was  made,  it  was  speculative. 

Q.  You  gave  certain  values  in  answering  ques- 
tions as  to  the  reasonable  market  value.  What  do 
you  mean  by  reasonable  market  value  in  that  con- 
nection ^ 

A.  The  value  which,  in  my  opinion,  the  property 
was  worth,  subject  to  the  amount  of  money  to  be 
added  to  show  the  comparable  use  with  other  simi- 
lar areas. 

Q.  Suppose  this  entire  area  had  been  reclaimed ; 
what  would  you  say  the  value  would  be? 

A.  In  getting  into  such  high  values  of  land,  then 
you  would  not  take  it  with  an  overall  average  such 
as  I  have  done. 

Mr.  Healy:  Pardon  me,  I  think  that  on  direct 
examination  [59]  or  redirect  examination,  that  is 
not  material.  On  direct  we  just  did  not  have  a 
situation  of  reclaimed  land,  so  I  object  to  the  ques- 
tion as  calling  for  the  opinion  of  the  witness  on  a 
condition  which  did  not  exist. 
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Mr.  Haas :  On  direct  you  can  bring  iij^  any  mat- 
ter that  was  brought  up  on  cross-examination. 

The  Court:  I  will  allow  it  subject  to  a  motion 
to  strike. 

The  Witness:  I  think  the  waterfront  property, 
itself,  back  up  possibly  eight  or  nine  hundred  feet, 
which  would  be  $40,000  an  acre,  or  $1  per  square 
foot;  and  as  it  fades  back,  $30,000  per  acre,  or  75 
cents  per  square  foot;  further  back,  $20,000  per 
acre,  or  about  50  cents  per  square  foot. 

Q.  (By  Mr.  Haas)  :  You  refer  to  the  Hutchin- 
son property,  which  was  the  subject  of  one  of  the 
previous  trials  of  this  action.  That  is  l)loek  708, 
is  it  not?  A.     Yes,  sir. 

Q.  Taking  that  as  an  isolated  block  as  it  is, 
what  utility  would  that  have?  You  will  note,  and 
may  we  have  your  scale,  Mr.  George  ? 

Mr.  Healey:  We  object  to  that  question  as  be- 
ing incompetent,  irrelevant,  and  immaterial.  On 
direct  examination  or  redirect,  it  serves  no  useful 
purpose  to  go  into  that.  That  was  not  proper  on 
direct  or  redirect.  It  may  be  proper  on  cross- 
examination,  but  I  don't  believe  we  asked  about  it. 

Mr.  Haas:  That  was  the  same  proposition 
brought  up  when  there  was  an  attempt  to  take  up 
the  State's  ownership  on  a  [60]  little  piece,  by 
taking  out  a  little  slice  from  the  State. 

The  Court:  I  will  overrule  the  objection  subject 
to  a  motion  to  strike. 

^  A,  This  place  is  200  feet  on  Tevis  Block,  285 
and  1  inch  on  Thirteenth;  217  plus  on  Waterfront; 
370  on  Nineteenth  Street.   That  is  65  square  feet. 
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Q.  (By  Mr.  Haas) :  What  utility  would  that 
have  in  connection  with  the  surrounding  property, 
or  alone? 

A.     None,  only  as  a  part  of  the  whole. 

Q.  United  States  Government,  as  I  understand, 
settled  for  a  fair  amount  for  that  place? 

A.     3.7 

Mr.  Healy:  We  object  to  that  question  and 
move  to  strike  the  answer. 

The  Court:     It  may  go  out. 

Mr.  Haas:     That's  all. 

Recross-Examination 
By  Mr.  Healy: 

Q.  Mr.  Field,  you  spoke  about  large  develop- 
ments or  developments  of  large  areas  for  industrial 
purposes.  It  is  a  fact,  is  it  not,  that  in  the  City 
and  County  of  San  Francisco,  there  are  only  three 
or  four  areas — withdraw  that. 

These  areas  here  between  the  streets,  being 
200x600 — that  is  about  125,000  square  feet,  is  it 
not?  A.    Exactly. 

Q.  And  125,000  square  feet  is  almost  three 
acres?  A.    Almost  three  acres,  yes,  sir. 

Q.  So  each  one  of  those  places  would  be  about 
3  acres?  A.    Yes.  [61] 

Q.  How  many  industrial  sites  are  there  within 
the  City  and  County  of  San  Francisco  of  3  acres 
or  more? 

A.  There  are  a  number  of  them — many — ^not 
available  today,  however. 
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Q.     But  I  mean  in  existence. 

A.     In  use,  many,  many  of  them. 

Q.  Isn't  it  a  fact  there  is  something  like  less 
than  half  a  dozen?  A.     In  use? 

Q.     Yes. 

A.     In  the  City  and  County  of  San  Francisco  ? 

Q.    Yes.  A.     Oh,    no. 

Q.     You  think  there  are  more? 

A.     Many,  many  more. 

Q.     Three  acres,  now?  A.     That's  right. 

Mr.  Healy:     That's  all. 

The  Court:     Step  down. 

A.  P.  WALL 
called  as  a  witness  on  behalf  of  defendants ;  sworn. 

The  Clerk:     Will  you  state  your  name? 
A.     A.  P.  Wall. 

Direct  Examination 
By  Mr.  Haas: 

Q.  Mr.  Wall,  you  were  subpenaed,  were  you  not, 
to  bring  in  all  the  records  of  the  case  numbered 
43106  ? 

A.  The  County  Clerk  was  subpenaed;  I  was  sent 
down  with  the  records. 

Q.     That  is  what  you  have  handed  me? 

Mr.  Healy:     What  are  these,  now,  Counsel? 

Mr.  Haas :  These  are  the  records  in  the  case  of 
the  People  of  the  State  of  California  in  relation  of 
the  State  [62]  Board  of  Harbor  Commissioners  in 
the  India  Basin  Case,  which  contained,  on  the  basis, 
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from  the  private  owners  and  others,  a  portion  of 
these  tide  lands  which  are  included  in  that  map  and 
concerning  which  the  United  States  claims  the 
State  does  not  have  title.  That  portion  I  will  iden- 
tify roughly  on  the  map,  because  I  expect  by  testi-^ 
mony  to  put  it  into  the  record,  which  is  a  portion 
of  the  tide  lands  which  the  State  achieved  in  the 
same  manner  as  it  is  out  on  the  water,  and  con- 
cerning which  there  was  litigation  with  the  City 
and  County  of  San  Francisco  as  a  part  of  the  con- 
demnation. Again,  I  wish  to  offer  proof  by  Mr. 
George — ^no,  I  won't  call  it  proof,  but  your  Honor 
will  take  judicial  notice  of  the  effect  of  the  records 
when  they  are  in.  The  relevancy  of  the  records  is 
to  bring  out  a  portion  of  the  tide  lands  included  on 
this  map  and  which  the  United  States  appears  to 
contend  were  granted  by  certain  Acts  of  1872  to  the 
City  and  County  of  San  Francisco,  that  necessarily, 
in  the  condemnation  by  the  State,  and  holding  by 
the  Court  that  the  City  and  County  of  San  Fran- 
cisco was  without  title  to  the  streets  or  the  market 
place  makes  that  question  res  ad  judicata,  at  least, 
as  to  the  City  and  County  of  San  Francisco,  and 
constitutes  a  construction  of  the  granting  act  which 
throws  further  light  on  that  act.  I  expect  to  bring 
all  this  up  in  the  argument  on  the  law. 

The  Court :    What  is  the  record  date  of  the  case  ? 

Mi\  Haas:  The  complaint  was  verified  on  the 
29th  of  June,  [63]  1912,  long  after  any  of  these 
granting  acts,  and  long  before  this  litigation,  m 
that  it  constitutes  an  excellent  construction  of  the 
panting  act. 
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The  Court :  For  the  purpose  of  the  records,  what 
is  the  purpose  of  this? 

Mr.  Haas :  The  purpose  of  this  is  to  afford  light 
on  the  construction  of  the  statute,  the  two  acts  of 
1872  which,  claim  has  been  made,  granted  these 
streets  to  the  City  and  County  of  San  Francisco. 

The  Court:  For  that  limited  purpose  I  will 
overrule  the  objection  subject  to  motion  to  strike. 


Mr.  Healy 
The  Court 
Mr.  Healy 


May  I  note  an  objection. 
You  may  note  an  objection. 
This  is  a  complaint  filed,  Mr.  Haas, 
in  a  Superior  Court  action? 

Mr.  Haas:  It  is  not  the  complete  file.  It  is  all 
they  have.  We  expect  to  supply  the  answer  of  the 
City  and  County  of  San  Francisco.  But,  inasmuch 
as  that  disappeared,  I  would  like  to  examine  this 
man  to  develop  that. 

Mr.  Healy:  Before  you  do  that,  may  I  ask  this 
preliminary  question?  Is  that  dealing  with  the 
land  around  the  India  Basin  condemnation? 

Mr.  Haas:  The  actual  property  was  condemned 
was  the  area  from  Islais  Creek  to  India  Basin,  and 
from  Waterfront  Street  to  what  was  then  First 
Avenue.  [64] 

Mr.  Healy:  Does  it  affect  any  of  the  land  we 
are  interested  in  in  these  three  actions? 

"Mr.  Haas:  Vitally,  inasmuch  as  it  states  they 
had  in  these  three  actions 

The  Court:  You  limited  that  to  the  interpreta- 
tion of  the  statute  of  1872. 

•Mr J  Healy:  What  I  meant,  is  that  it  doesn't 
involve  this  same  land,  except  by  inference.  ••'' 
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Mr.  Haas :  It  is  the  contention  of  the  State  that 
all  those  portions  included  in  the  granting  status 
are  subject  to  the  same  construction,  and  it  is  just 
the  old  proposition,  you  have  a  deed  that  grants 
several  parcels  of  land.  The  construction  of  that 
deed  in  connection  with  any  one  of  the  other  par- 
cels is  a  construction  as  to  all. 

Mr.  Healy:  Was  the  United  States  a  party -to 
those  actions'?  :;  ;      -  w  , J 

Mr.  Haas:     It  was  not. 

Mr.  Healy:  We  object  to  the  introduction  of 
those  documents  as  being  incompetent,  irrelevant, 
and  immaterial.  .^ 

Mr.  Haas :  We  contend  the  Federal  Courts  take 
judicial  notice  of  the  California  law,  that  it  is  only 
because  this  is  a  court  of  record,  a  Superior  Court 
action,  that  it  is  necessary  that  they  be  formally 
introduced,  and  they  are  the  best  evidence  of  the 
California  law  in  this  particular  respect.  [65] 

The  Court:  I  will  allow  them  in  subject  to  a 
motion  to  strike,  and  overrule  the  objection. 

Mr.  Healy:  I  think,  your  Honor,  we  should  not 
overburden  the  record  with  these  very  old  and 
voluminous  documents. 

Mr.  Haas :  I  think  we  can  probably  stipulate,  to 
shorten  them  somewhat  after  they  are  in,  but  I 
want  to  develop  what  part  of  the  file  is  here. 

The  Court:    Are  you  familiar  with  the  file? 

A.  I  am  not  familiar  with  the  file  except  it  is 
part  of  the  original  file,  and  it  is  all  that  is  now 
available. 
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Mr.  Haas:  It  is  all  that  is  now  available  of  the 
original  records  of  the  County  Clerk's  Office. 

The  Court:     What  is  absent,  if  you  know? 

A.  I  couldn't  say.  You  would  have  to  consult 
with  Mr.  Munson,  who  is  the  chief  clerk. 

Q.  The  fact  that  Mr.  Munson  is  the  chief  clerk 
does  not  indicate  to  me  that  he  knows  any  more 
about  it  than  you  do.  This  is  a  portion  of  the  record. 
Let  it  go  in. 

(File  marked  Defendants'  Exhibit  G.) 

Mr.  Haas:  I  will  have  to  ask  the  County  Clerk 
to  be  here,  unless  it  can  be  stipulated  that  this  is  all 
the  records  they  have. 

The  Court:  Was  the  County  Clerk  subpenaed, 
do  you  know? 

A.  The  subpena  is  here,  if  the  court  please, 
directed  to  the  Superior  Court  of  the  State  of  Cali- 
fornia in  and  for  the  City  [66]  and  County  of  San 
Francisco. 

The  Court:  Is  the  Clerk,  himself,  so  important 
that  he  can't  come? 

A.  It  is  customary  to  send  one  of  the  deputies, 
if  the  Court  please. 

The  Court:  In  any  event,  the  record  is  not  here 
and  it  is  only  a  portion  of  the  record.  This  witness 
cannot  give  you  any  more  information. 

Mr.  Haas:     Possibly  it  can  be  stipulated.    The 

only  purpose  of  getting  further  testimony  is 

.    The  Court:     I  will  accept  the  stipulation  after 
you  excuse  this  witness. 

Mr.  Haas :     I  will  have  to  excuse  him. 
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The  Court:  Between  now  and  tomorrow  morn- 
ing, I  would  like  to  have  you  enter  into  whatever 
stipulation  you  can. 

HAROLD  E.  GEORGE 
recalled   as   a   witness   for   defendant;   previously 
sworn. 

Direct  Examination 
(Resumed) 
By  Mr.  Haas: 

Q.  I  am  recalling  you,  Mr.  George,  in  connection 
with  presenting  certain  facts  in  connection  with 
this  record  which  has  just  gone  in.  Mr.  George,  I 
have  the  complaint  here  in  the  action  in  which  there 
is  a  description  in  Count  II  of  that  complaint, 

'^Commencing  at  the  intersection  of  the 
waterfront  line  of  September  12,  1877,  with  the 
southerly  line  of  Islais  Street,  and  extending 
southeasterly  along  [67]  the  said  waterfront 
line  to  its  intersection  with  the  northerly  line 
of  India  Street;  thence  westerly  along  said 
northerly  line  of  India  Street  to  its  intersection 
with  the  southwesterly  line  of  First  Avenue 
South;  thence  northwesterly  along  said  south- 
westerly line  of  First  Avenue  South  to  its  in- 
tersection with  the  easterly  line  of  Kentucky 
Street;  thence  northerly  along  said  easterly 
line  of  Kentucky  Street  to  its  intersection  with 
the  southerly  line  of  Islais  Street ;  thence  east- 
erly along  said  line  of  Islais  Street  to  the  point 
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of  beginning,  and  containing  all  the  blocks  and 
parts  of  blocks  and  streets  within  the  above- 
described  boundaries. ' ' 

Did  you  locate  that  description  on  a  map? 

A.    Yes,  sir. 

Q.    What  map? 

A.     I  don't  know.    We  have  it  here. 

Q.     Could  you  locate  it  now  on  the  main  map? 

A.  India  Street  is  the  street  immediately  north 
of  the  India  basin.  First  Avenue  runs  diagonally, 
northwest  from  the  corner  of  India  Basin  to  Islais 
Creek  Channel.  Islais  Street  is  a  street  imme- 
diately south  of  Channel.  It  runs,  then,  east  to 
Waterfront  Street,  which  approximately,  very  ap- 
proximately parallels  First  Street  and  goes  back 
into  India  Basin. 

Q.  Is  that  part  of  the  property  which  the  Tide 
Land  Commissioners,  by  the  Statute  of  1868-9,  were 
instructed  to  survey  into  lots  and  sell  the  lots? 

A.  Yes,  sir,  it  was  outside  of  what  you  would 
call  the  actual  water  line  of  the  bay.  [68] 

The  Court :  What  do  you  mean  by  the  water  line 
of  the  bay? 

A.  Where  the  water  met  the  dry  land,  now  known 
as  mean  high  tide. 

Q.  (By  Mr.  Haas) :  Mi*.  George,  during  the 
noon  hour  I  showed  you  and  you  read  the  case  of 
People  vs.  Williams,  heretofore  mentioned  by  the 
Attorney  for  the  United  States.  Can  you  identify 
the  area  involved  in  People  vs.  Williams  on  either 
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or  both  of  these  maps,  one  being  Defendant's  Ex- 
hibit B  and  the  other  being  Defendant's  Exhibit  D. 

Mr.  Healy:  I  object  to  that  as  calling  for  the 
legal  conclusion  and  opinion  of  this  witness.  If 
you  can  point  out  some  description  here,  bring  it 
out  that  way. 

Mr.  Haas:     Yes,  all  right. 

Q.  The  first  location  there  mentioned  is  Channel 
Street,  between  Fourth  and  Fifth  Streets,  in  the 
City  and  County  of  San  Francisco. 

Mr.  Healy:     Where  are  you  reading? 

Mr.  Haas:  The  opening  lines  of  the  opinion  in 
People  vs.  Williams.   This  is  Volume 

Mr.  Healy :     All  right,  I  found  it. 

Mr.  Haas:  What  page  is  it  in  the  California 
Reports?   I  have  the  Pacific  edition. 

Mr.  Healy:     498.   It  is  64  Cal.  at  page  498. 

Q.  (By  Mr.  Haas):  ^^ Channel  Street  between 
Fourth  and  Fifth  Streets  in  the  City  and  County 
of  San  Francisco."  [69]  Will  you  show  his  Honor 
where  that  is  located  on  this  map? 

A.  Channel  Street  is  the  street  adjoining  the 
■canal  which  runs  shoreward,  you  might  say,  from 
China  Basin,  and  Fourth  and  Fifth  Streets,  I  be- 
lieve, are  the  same  streets  as  they  are  in  San  Fran- 
Cisco  today. 

Mr.  Haas:  Let  the  record  show  the  witness  is 
pointing  to  Defendant's  Exhibit  B. 

Q.  How  many  blocks  from  China  Basin  on  Ex- 
hibit B  is  Channel  Street,  between  Fourth  and  Fifth 
Streets?  A.     One  long  block. 
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Q.  No^y,  I  will  ask  that  you  point  out  to  his 
Honor  on  this  map,  which  is  Defendants'  Exhibit 
D,  which  contains  portions  of  the  railroad  grant 
marked  in  yellow  on  the  block  where  that  same  loca- 
tion of  the  block  between  Channel  and  Fourth  and 
Fifth  Streets  is. 

A.  That  would  be  the  area  right  here,  fronting, 
or  between  Block  17  and  Block  52,  and  it  being 
labeled  as  a  market  place. 

Q.  And  that  is  with  respect  to  those  marked 
in  yellow  in  what  dire-ction  ?  A.     It  is  northwest. 

Q.    And  how  close  to  them?  A.     Adjoining. 

Q.     Adjoining  those  blocks  marked  in  yellow? 

A.    Yes. 

Mr.  Haas:     That's  all. 

The  relevancy  of  this  testimony  will  be  brought 
up  in  the  argument  on  the  law.  The  only  point  to  be 
made  there,  your  Honor,  is  that  Channel  Street 
Basin  will  be  shown  by  the  official  map,  and  by  the 
record  of  the  Legislature,  w^hich  [70]  will  be  brought 
up  in  the  course  of  the  briefs,  is  not  under  the  juris- 
diction of  the  Board  of  Tide  Land  Commissioners, 
or  never  was  subject  to  sale. 

Mr.  Healy :     What  was  that  ? 

Mr.  Haas:  Was  never  under  the  jurisdiction  of 
the  Board  of  Tide  Land  Commissioners,  or  never 
was  subject  to  sale.  That  is  the  relevancy  of  that, 
because  it  may  be  brought  up  again  in  the  briefs. 

Mr.  Healy :     But  it  is  included  on  this  map. 

Mr.  Haas:  But  it  is  not  part  of  the  Tide  Land 
Commissioners'   jurisdiction.     That   is   the   theory 
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of  the  State  in  this  matter.  We  don't  have  to  argue 

the  law  at  this  point. 

The  Court :     Is  that  all  from  this  witness  ? 

Mr.  Healy:  I  have  just  one  question,  your 
Honor. 

The  Court:     Proceed. 

Cross-Examination 
By  Mr.  Healy: 

Q.  Counsel  asked  you  to  identify  upon  the  map 
a  description  which,  I  believe,  he  read  from  the  com- 
plaint in  this  case  of  the  People  of  the  State  of 
California  vs.  Santa  Fe  Land  Improvement  Com- 
pany, and  you  identified  it  for  the  court  as  this 
area  between  India  and  Kentucky  and  Channel  and 
Waterfront.  A.     Yes. 

Q.  How  far  is  the  closest  portion  of  that  area 
to  any  of  the  land  the  State  is  claiming  it  is  occupy- 
ing in  any  one  of  these  [71]  three  actions. 

A.     About  a  half  a  mile. 

Q.     About  a  half  a  mile  ? 

A.     About  half  a  mile. 

Mr.  Healy:     That's  all. 

Mr.  Haas:  The  State's  case  will  be  complete 
except  we  still  have  to  stipulate,  or  get  the  County 
Clerk  to  bring  in  the  answer  of  the  City  and  County 
of  San  Francisco  in  connection  with  this  file.  It 
is  missing. 

I  have  here  a  series  of  deeds  from  the  Tide  Land 
Commissioners  to  various  owners,  some  certified 
copies  of  the  record  in  the  City  and  County  of  San 
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Francisco  on  appeal,  dated  prioi*  to  1872,  showing 
the  actual  form  of  conveyance  by  the  Tide  Land 
Commissioners  to  the  lot  and  block  o\\Tiers.  I  would 
like  to  read  them  in  as  exhibits,  or  rather  ask  that 
thev  be  deemed  read  into  the  record  as  exhibits. 

The  Court :     What  is  the  purpose  of  this  offer  ? 

Mr.  Haas:  The  purpose  of  this  offer  is  to  show 
that  the  deeds  made  by  the  Tide  Land  Commission- 
ers to  the  buyers  of  the  lots  all  describe  the  lots 
and  blocks  by  the  interior  boundary  of  the  street 
up  to  the  property  line,  and  not  to  the  center  of  the 
street. 

Mr.  Healy:  We  object  to  those  on  several 
grounds;  one,  I  think  that  counsel  only  has  three 
or  four  here. 

Mr.  Haas :  I  think  there  are  about  a  dozen ;  three 
or  four  in  each  group. 

Mr.  Healy:  All  right,  a  dozen.  We  don't  know, 
first  [72]  of  all,  if  he  takes  a  dozen  original  deeds 
to  a  dozen  of  these  lots  what  the  situation  would 
be  as  to  the  remainder,  because  there  are  hundreds 
of  them,  I  take  it.  Secondly,  and  most  important, 
it  doesn't  make  any  difference  what  the  form  of  the 
deed  is,  because  the  Act  of  1868  that  I  alreadv  called 
to  your  Honor's  attention,  and  which  I  read  a  por- 
tion of,  provided  that  the  Tide  Land  Commissioners 
were  to  sell  them  by  lots.  If  the  Tide  Land  Com- 
missioners fell  down  in  their  duty  in  any  way — I 
am  not  saying  that  they  did — ^but  I  say  if  they 
did,  there  would  be  read  into  the  deeds,  by  opera- 
tion of  law,  the  full  benefits  and  provisions  of  the 
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statute  behind  it.  That  is  the  law  of  the  State.  I 
cite  to  your  Honor  many  cases,  but  just  taking  one 
case 

The  Court :     I  think  counsel  will  agree  with  you. 

Mr.  Healy:     It  is  read  into  it. 

The  Court:     Yes. 

Mr.  Healy :  It  is  part  of  the  law.  The  disposition 
of  State  lands  is  one  entirely  of  legislative  control 
and  the  law  enters  into  and  becomes  part  of  the 
contract  with  the  State.  So,  aside  from  these  deeds, 
we  must  look  at  the  statute  which  authorizes  the 
Tide  Land  Commissioners  to  sell  and  dispose  of 
land,  and  to  sell  and  dispose  of  the  land  in  a  certain 
manner,  and  under  the  law  a  public  officer  is  pre- 
sumed to  have  done  his  duty,  sold  and  disposed  of 
the  land  by  lots  and  blocks,  and  having  sold  [73] 
and  disposed  of  the  land  by  lots  and  blocks,  the 
streets  to  go  with  it. 

The  Court:  I  am  prepared  to  rule,  gentlemen. 
I  will  allow  them  to  go  in  subject  to  a  motion  to 
strike,  and  the  record  will  note  your  exceptions  so 
that  the  Circuit  Court  may  know  where  they  are  and 
all  about  them. 

Mr.  Haas:  For  the  record,  I  want  to  point 
out 

Mr.  Healy:     They  are  entered  now. 

Mr.  Haas:  I  understand  that,  but  the  only  evi- 
dence in  is  that  the  State  was  the  original  owner, 
and  even  in  bringing  these  in,  we  have  stipulated 
the  blocks  excluded  the  streets;  that  is,  we  have 
not  stipulated  on  the  streets  being  granted  out. 
So  far,  there  is  no  presuiuption  that  even  the  blocks 
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have  been  granted.  These  are  being  put  in  to  clear 
the  atmosphere. 

The  Court:  Everything  yon  have  put  in  so  far 
is  so  remote  I  have  diffi^^ulty  in  following  you. 

Mr.  Haas:  I  think  in  the  briefs  we  will  be  able 
to  make  that  dear. 

The  Court:     I  w^ill  give  you  every  opportunity. 

Mr.  Haas:  I  suggest  we  give  this  an  exhibit 
letter.  First  will  be  Exhibit  H,  and  then  H-1,  and 
so  forth. 

The  first  is  a  certified  copy  of  the  Tide  Land 
Commissioner  deed  dated  September  20,  1869, 
identified  as  No.  1325,  relating  to  a  lot  in  22416.  [74] 

(The    deed    was    marked    Defendants'    Ex- 
hibit H.) 

Mr.  Haas:  The  next  is  also  in  the  case  22416, 
and  is  a  certified  copy  of  a  deed  to  lots  11,  12,  17, 
18,  of  Block  34. 

(The    deed    was    marked    Defendants'    Ex- 
hibit H-1.) 

Mr.  Haas:  In  case  22147,  the  next  is  a  certified 
copy  of  a  deed  dated  September  17,  1869,  identified 
as  1317,  conveying  lots  10  to  19  of  Block  1711. 

(The    deed    was    marked    Defendants'    Ex- 
hibit H-2.) 

Mr.  Haas:  Also  in  case  No.  22147,  the  next  is 
a  certified  copy  of  a  deed  dated  September  17,  1869, 
No.  1287,  conveying  lots  1  to  5  and  24  in  Block  711. 

(The    deed    was    marked    Defendants'    Ex- 
hibit H-3.) 


United  States  of  America  237 

Mr.  Haas:  Now,  also,  a  certified  copy  of  deed 
dated  January  5,  1871,  identified  as  New  Series  140, 
relating  to  title  to  lots  1  to  5  inclusive,  and  lot  24 
in  block  711. 

(The    deed    was    marked    Defendants'    Ex- 
hibit H-4.) 

Mr.  Haas :  In  case  No.  22147,  a  deed  dated  Sep- 
tember 17,  1869,  identified  as  No.  1268,  relating  to 
lots  8  and  15  of  block  35. 

(The    deed    was    marked    Defendants'    Ex- 
hibit H-5.) 

Mr.  Haas:  Also,  in  case  22147,  a  certified  copy 
of  deed  dated  September  17,  1869,  identified  as  1269, 
relating  to  lots  9  and  14  in  block  35. 

(The    deed    was    marked    Defendants'    Ex- 
hibit H-6.)   [75] 

Mr.  Haas:  Also,  certified  copy  of  record  of 
deed  relating  to  lots  10  and  19  in  block  711,  Na- 
thaniel Holland,  being  the  grantee. 

(The  document  was  marked  Defendants'  Ex- 
hibit H-7.) 

Mr.  Haas :  Also,  in  case  No.  22261,  certified  copy 
of  deed  to  24  lots  numbered  1  to  24,  inclusive,  at 
block  765,  the  grantee  being  William  H.  Hencken. 

(The  document  was  marked  Defendants'  Ex- 
hibit H-8.) 

Mr.  Haas:  Also  certified  copy  of  deed  dated 
September  15,  1869 — withdraw  that. 
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Also,  certified  coiDy  of  deed  to  lots  1  to  8  in- 
clusive, from  21  to  24,  inclusive,  in  block  764.  This 
is  case  No.  22261,  and  the  grantee  is  Edward 
Schwerin,  and  Henry  Schwerin. 

(The  document  was  marked  Defendants'  Ex- 
hibit H-9.) 

Also,  in  case  No.  22261,  certified  copy  of  deed, 
lots  21  to  24,  inclusive,  in  block  713,  the  grantee 
being  Matthias  Jessin. 

(The  document  was  marked  Defendants'  Ex- 
hibit H-10.) 

Mr.  Haas:  Also  in  case  22261,  certified  copy  of 
deed  for  block  358,  lots  1  to  8,  and  21  to  24,  in- 
clusive, the  grantee  being  John  Appel. 

(The  document  was  marked  Defendants'  Ex- 
hibit H-11.) 

Mr.  Haas:  Also,  in  case  22261,  grant  of  block 
732,  the  grantee  being  H.  P.  Jones. 

(The  document  was  marked  Defendants'  Ex- 
hibit H-12.)  [76] 

Mr.  Haas:  Also,  for  the  record,  I  call  the  court's 
attention  that  these  are  all  deeds  from  the  Tide 
Land  Commissioners  to  the  original  grantees  and 
show  the  form  of  deed  made  by  the  Tide  Land 
Commissioners. 

The  Court:  Indicate  again  for  the  purpose  of 
the  record  the  purpose  of  this  offer. 

Mr.  Haas:  The  purpose  of  this  offer  is  to  show 
that  the  conveyances  of  the  blocks  and  lots  by  the 
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Tide  Land  Commission,  all  describing  the  prop- 
erties conveyed  by  the  boundaries  of  the  street 
closest  to  the  lot,  did  not  purport,  at  least,  to  con- 
vey to  the  center  of  the  street. 

There  are  twelve  deeds  which,  for  the  purpose 
here  offered,  ranging  from  one  or  two  up  to  three 
or  four  in  each  of  the  cases.  We  offer  them  as  show- 
ing the  form  used  by  the  Commission  in  those  cases, 
and  rest  on  the  presumption  that  offer  is  regularly 
performed  and  the  course  of  business  is  here 
shown  by  the  form  of  these  deeds,  the  performance 
being  in  the  absence  of  other  proof,  similar  blocks 
were  in  similar  form. 

The  Court :  What  relation  has  that  to  the  issues 
here  involved? 

Mr.  Haas:  The  question  of  the  ownership  of 
the  streets — well,  not  the  ownership  of  the  streets, 
but  of  the  strip  areas  reserved  originally  for  streets. 

Mr.  Healy:  May  I  ask  a  question?  Some  of 
these  deeds  [77]  are  typewritten  in  form,  and  some 
of  them  are  obviously  photostats  of  the  original. 
Are  the  typewritten  ones  copies  taken  off  of  the 
recorder's  records? 

Mr.  Haas :  Yes,  this  was  a  rather  painful  search. 
Some  were  taken  from  the  records  and  are  photo- 
static copies  certified  by  the  Recorder  of  the  records 
in  his  office  showing  the  original  grant  of  the  Tide 
Land  Commission  as  to  these  boundaries.  And 
others  were  in  the  possession  of  the  State.  When 
the  lot  owner  could  not  pay  up,  or  under  other  con- 
tingencies the  deeds  were  turned  in  to  the  State 
Treasurer  for  canc.ellation,  and  the  result  was  that 
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there  were  some  bales  of  these  deeds  in  the  State 
Treasurer's  office,  among  the  clerical  offices  of  the 
State  Land  Division,  who  ran  down  a  few,  svich 
as  they  could,  showing  the  forms.  That  is  why  some 
are  photostats  and  some  are  originals. 

Mr.  Healy:  That  is,  these  that  are  typewritten 
and  which,  as  I  suggested,  and  you  agi'eed,  are  ap- 
parently taken  off  of  the  County  Recorder's  records, 
and  dated  1907,  which  is  after  the  fire.  I  was  in- 
formed all  the  records  over  there  were  burned  so 
you  could  not  get  any  of  the  records  as  of  that  time. 

Mr.  Haas :  That  is  correct.  These,  however,  will 
be  shown  to  be  a  re-recordation  of  an  original  deed 
in  each  case. 

Mr.  Healy:  One  reads,  ''A  true  copy  of  the  orig- 
inal, recorded  at  the  request  of  Charles  Parnell, 
1907."  [78] 

Mr.  Haas:  These  are  copies  of  the  originals 
and  brought  in  and  recorded  after  1907,  but  are 
copies  of  the  original  deeds. 

The  Court:  Keeping  in  mind  the  condition  ex- 
isting at  that  time,  that  is  the  only  thing  that  could 
have  been  done. 

Mr.  Healy:  Are  each  of  these  deeds  the  same 
in  form,  as  far  as  you  know? 

Mr.  Haas:  Yes,  as  to  the  description  in  each 
ease,  being  metes  and  bounds  descriptions,  going  to 
the  center  line  of  the  streets. 

The  Court:  Mr.  Wall,  you  may  get  some  idea 
from  your  chief  about  this. 

Mr.  Wall:  I  did  not,  myself,  make  a  personal 
search  for  these  records. 
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The  Court:  Maybe  you  can  get  a  stipulation 
from  the  Government. 

Mr.  Haas :  I  think  we  can.  All  we  want  to  do  is 
introduce  a  copy  of  the  answer  of  the  City  and 
County  of  San  Francisco.  We  want  to  do  that  in 
order  to  show  that  the  issue  is  litigated. 

Mr.  Healy:     Do  you  have  a  copy? 

Mr.  Haas:  I  have  a  copy  taken  from  the  City 
Attorney's  records. 

The  Court:  Well,  in  any  event,  it  is  time  for 
adjournment.  We  will  have  this  expert  from  the 
City  Hall  here  tomorrow,  who  [79]  will  assist  us. 

We  will  adjourn  until  10:00  o'clock  tomorrow 
morning. 

(An  adjournment  was  taken  until  tomorrow, 
Wednesday,  June  26, 1946,  at  10:00  o'clock  a.m.) 

Certificate  of  Reporter 

I,  Joseph  J.  Sweeney,  Official  Reporter,  certify 
that  of  the  foregoing,  22  pages  is  a  true  and  cor- 
rect transcript  of  the  matter  therein  contained  as 
reported  by  me  and  thereafter  reduced  to  type- 
writing, to  the  best  of  my  ability. 

/s/  JOSEPH  J.  SWEENEY. 

Certificate  of  Reporter 

I,  Fred  J.  Sherry,  Jr.,  Official  Reporter,  certify 
that  of  the  foregoing,  57  pages  is  a  true  and  cor- 
rect transcript  of  the  matter  therein  contained  as 
reported  by  me  and  thereafter  reduced  to  type- 
writing, to  the  best  of  my  ability. 

/s/  FRED  J.  SHERRY,  JR. 
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Wednesday,  June  26,  1946,  10:00  o 'Clock  A.M. 

The  Clerk:  United  States  of  America  vs.  Land 
in  the  City  and  County  of  San  Francisco. 

Mr.  Haas :  After  our  disappointment  with  the 
Deputy  County  Clerk  last  night,  your  Honor,  Mr. 
Healy  has  kindly  stipulated  that  this  may  be  made 
a  part  of  the  file  which  was  submitted  with  like 
effect  as  if  it  were  an  original.  This  is  the  answer 
of  the  City  and  County  of  San  Francisco. 

The  Court :  It  will  be  admitted  and  marked  next 
in  order. 

Mr.  Healy :  We  would  like  to  urge  the  same  ob- 
jection to  this  document  that  we  did  to  the  balance 
of  the  file.  We  make  no  objection  that  it  is  not  the 
original,  because  Counsel  has  assured  us  that  it  is 
a  copy  of  the  original  that  was  filed,  but  we  would 
like  to  obje-ct  to  it  on  the  ground  that  it  is  incom- 
petent, irrelevant  and  immaterial,  as  we  did  to  the 
balance  of  the  file. 

The  Court:  Let  the  record  show  an  objection. 
It  will  be  overruled.  I  will  allow  it  in  subject  to 
the  motion  of  Counsel  to  strike. 

Mr.  Healy:     Is  that  all? 

Mr.  Haas:  That  is  all.  We  rest  subject  to  re- 
Imttal. 

Defendant  rests. 

Mr.  Healy:  May  it  please  your  Honor,  at  this 
time,  since  the  State  has  rested,  I  feel  it  my  duty 
to  move  the  Coui't  for  [80]  an  order  dismissing  the 
claim  of  the  State  as  set  up  in  their  answer,  in  that 
there  is  a  total  failure  on  their  part  to  prove  that 
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they  had  any  interest  in  the  land  in  question.  I 
can  argue  that  more  extensively,  but  I  think  we 
discussed  it  as  we  went  along  yesterday  and  the 
Court  probably  has  our  views  in  mind,  that  although 
they  owned  the  lots  in  1850  when  the  State  of  Cali- 
fornia became  a  sovereign  state,  by  the  statute  of 
1868,  the  Board  of  Tideland  Commissioners  was 
granted  the  authority  to  sell,  to  first  survey  and 
then  to  make  a  map  and  to  sell  by  lots,  and  they 
have  divested  themselves  of  all  title  in  and  to  the 
lots,  and  I  therefore  urge  upon  your  Honor  at  this 
time  to  make  an  order  dismissing  their  claim  as  set 
up  in  their  answer  in  that  there  is  no  evidence 
showing  or  tending  to  show  whatsoever  that  they 
have  any  compensable  interest  in  or  to  the  land 
involved  in  these  actions. 

The  Court:  For  the  purpose  of  the  record  the 
motion  will  be  denied. 

Mr.  Healy:  Then  may  we  proceed  with  our 
proof? 

The  Court:     Yes. 

Mr.  Healy:  And  our  proof,  may  I  say,  will  con- 
sist of  the  testimony  of  two  witnesses  as  to  value. 

JOSEPH  J.  PHILLIPS 

called  on  behalf  of  the  plaintiff ;  sworn.  [81] 

Direct  Examination 
By  Mr.  Healy : 

Q.     Would  you  state  your  name,  please? 
A.     Joseph  A.  Phillips. 
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Q.  Mr.  Phillips,  what  is  your  business  or  occupa- 
tion? 

A.  Director  of  Property  for  the  City  and  County 
of  San  Francisco. 

Q.     How  long  have  you  held  that  position? 

A.  Since  January  8,  1932,  and  prior  to  that  time 
I  was  Chief  Right  of  Way  Agent  for  the  City  from 
1915.  Before  1915  I  was  an  appraiser  on  building 
construction  and  lands  for  various  projects  acquired 
by  the  City. 

Q.  As  Property  Director  of  the  City  and  County 
of  San  Francisco,  do  you  have  occasion  to  buy  and 
to  sell  property  in  your  official  capacity? 

A.     I  do. 

Q.  Just  very  roughly,  if  you  can,  tell  the  Court 
about  how  much  property  you  have  purchased  for 
the  City  and  County? 

A.     In  excess  of  one  hundred  million  dollars. 

Q.  You  have  been  in  that  position  since  1932, 
you  say? 

A.  As  Director  of  Property,  but  I  bought  prop- 
erty for  the  City  prior  to  that,  from  1912  on. 

Q.  Have  you  had  occasion  to  make  ajopraisals 
for  private  organizations,  banks,  trust  companies, 
railroad  companies  and  the  like? 

A.  I  have  always  made  it  a  point  only  to  ap- 
praise for  governmental  agencies.  I  ha^^e  done  a 
great  deal  [82]  of  appraisal  work  for  cities,  munici- 
palities, state  and  federal  government. 

Q.  Did  you  have  any  experience  in  organizing 
the  East  Bay  Municipal  Utility  District? 
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A.  Yes,  I  organized  the  Right  of  Way  Depart- 
ment of  the  East  Bay  Municipal  Utility  District  and 
furnished  them  with  one  of  my  men,  who  took 
charge  of  the  work  there  and  handled  it  for  them. 

Q.  Are  you  familiar,  generally  speaking,— gen- 
erally first — with  land  values,  values  of  real  prop- 
erty in  and  about  the  City  and  County  of  San  Fran- 
cisco^ A.     I  believe  that  I  am. 

Q.  Are  you  familiar  with  the  territory  that  we 
generally  speak  of  as  the  Hunters  Point  Region? 

A.     Very  familiar  with  it. 

Q.  Have  you  made  any  particular  studies  of  that 
area  and,  if  so,  tell  us  briefly  to  what  extent? 

A.  I  have  purchased  several  parcels  for  the  City 
in  that  south  basin.  In  addition  to  that,  in  1939,  I 
appraised  the  drydock,  which  was  purchased  by  the 
Government,  I  understand,  on  my  figure.  After 
that  for  the  Federal  Government  I  made  quite  a 
number  of  appraisals,  one  on  April  25,  1942,  and 
another  one  in  July  of  1942,  which  embraces  all  of 
the  land  now  here  in  question — April  8,  1942,  and 
July  25,  1942. 

Q.  Are  you  familiar  with  this  map  we  have 
here  on  the  board,  the  map  of  salt  marsh  and  tide 
lands?  A.     I  am. 

Q.  Have  you  also  familiarized  yourself  with  the 
segment  of  it  that  has  been  enlarged  and  produced 
here  by  the  State  ?  [83]  A.     I  am. 

Q.  Discussing  this  with  his  Honor,  would  it  be 
easier  for  you  to  point  to  the  large  one  or  the  reg- 
ular one? 
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A.  It  doesn  't  make  any  difference,  whichever  his 
Honor  desires. 

Q.  You  did  make  an  appraisal  for  the  United 
States  Government  in  1942  of  the  land  in  question, 
didn^t  you'?  A.     That  is  correct. 

Q.  Did  you  make  more  than  one  appraisal,  there 
being  three  cases  here? 

A.  Yes,  I  made  five  or  six  appraisals,  maybe 
more,  taking  in  the  entire  area  reaching  over  to 
the  Southern  Pacific  Railroad. 

Q.     You  were  in  court  yesterday  ? 

A.     Yes,  sir. 

Q.  And  you  heard  the  discussion,  so  you  are  gen- 
erally familiar  with  this.  Withdraw  that.  You  are 
familiar  with  this  enlarged  map  ?  A.     Yes,  sir. 

Q.  I  suppose  in  your  appraisal  you  appraised 
the  areas  within  the  blocks,  too?  A.     I  did. 

Q.  And  the  bulkhead  areas  and  the  other  areas, 
market  areas,  and  so  forth,  wliich  we  are  not  con- 
cerned with ;  we  are  just  concerned  with  the  areas 
in  .pink.  Just  take  a  look  up  here  at  what  is  de- 
nominated on  this  exhibit.  Defendants'  C,  this  area 
that  is  denominated  in  Action  22416  as  Parcel  3-A. 
What  in  your  opinion  is  the  value  of  that  area? 

A.     One  dollar. 

Q.     And  depicted  there  in  pink? 

A,     One  dollar. 

Q.  What  about  this  one  immediately  to  the  north 
of  it?  I  will  [84]  withdraw  that.  I  gave  you  the 
wrong;  number.  That  is  in  Action  22147.  What  is 
your  opinion  as  to  that?  A.     One  dollar. 
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Q.     How  about  this  parcel  No.  2  in  Action  22416  ? 

A.     One  dollar. 

Q.  How  about  this  other  area  further  to  the 
southeast  in  Action  22147,  which  is  depicted  as — 
just  a  moment.   Do  you  call  this  3-B  or  2,  Counsel? 

Mr.  Haas :  This  is  3-B  of  22147 ;  at  this  point  it 
becomes  2  of  22261.  ;; 

Q.     (By  Mr.  Healy)  :     This  area  3-B  of  22147? 

A.     One  dollar. 

Q.     Andthisone,  2,  of  22261?  ' 

A.     One  dollar. 

Q.  Now,  you  have  given  his  Honor  your  opinion 
as  to  the  value  of  those  areas.  Will  you  be  good 
enough  to  explain  to  his  Honor  some  of  the  reasons 
that  entered  into  that  opinion  that  you  just  gave? 

Mr.  Haas :  That  is  objected  to  on  the  ground  that 
the  statement  of  reasons  must,  I  believe,  be  on  a 
specified  basis. 

Mr.  Healy:  We  have  been  doing  it  for  as  many 
years  as  I  can  remember  in  this  court.  The  expert 
is  entitled  to  give  the  reasons  for  his  opinion. 

Mr.  Haas:     Objection  withdrawn. 

Mr.  Healy:     Would  you  answer  the  question? 

A.  Originally  land  is  purchased  in  large  acre- 
ages, and  when  there  is  demand  on  the  part  of  the 
public  for  the  purchase  of  that  land,  it  is  naturally 
subdivided.  The  subdivider  lays  out  those  tracts 
into  what  he  believes  is  the  best  size  lot  and  [85] 
block  for  the  particular  need  at  that  time.  He  files 
a  map  showing  streets,  so  that  access  can  be  ob- 
tained to  all  of  these  blocks  which  he  disposes  of, 
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and  as  a  result  of  that,  the  value  that  was  in  the 
area  taken  by  the  streets  is  absorbed  by  the  land 
that  is  sold  plus  an  additional  value  to  that  land. 
If  there  was  not  an  additional  value  there  would  be 
no  object  in  the  man  subdividing  it,  because  he 
could  just  as  well  sell  it  off  in  acreage,  so  the  ap- 
praiser must  take  the  position,  and  it  is  borne  out 
by  the  facts,  that  the  value  of  the  street  is  absorbed 
into  the  value  of  the  property  sold  plus  an  addi- 
tional value. 

Mr.  Haas:  Objected  to  as  not  responsive.  There 
is  nowhere  in  the  evidence  so  far  any  showing  that 
these  strips  are  streets. 

The  Court:  The  objection  is  overruled.  I  will 
allow  the  question  and  answer  to  stand. 

Mr.  Haas:     Exception,  your  Honor. 

The  Court :     Note  an  exception. 

Q.  (By  Mr.  Healy)  :  I  believe  I  asked  you  this, 
but  just  so  I  fill  in  any  technicality,  these  figures 
of  a  dollar  each  for  these  four  parcels  that  you  gave 
to  us,  those  are  your  opinion  as  to  the  fair  market 
value  of  those  areas,  is  that  right  ?  I  did  not  ask  you 
as  to  the  fair  market  value.    Is  that  right? 

A.  They  are,  for  this  reason,  that  an  appraiser 
going  out  to  make  an  appraisal  of  a  tract  finds  out 
the  lots  have  been  sold  [86]  either  hy  inetes  and 
boimds  or  by  lot  and  blo-ck  number.  It  wouldn't 
make  any  difference  in  his  mind  what  the  metes 
and  bounds  description  of  lots  are  described  as 
fronting  on  the  street.  He  then  investigates  and 
finds  in  this  particular  case  that  the  map  was  filed 
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in  the  office  of  the  Tide  Land  Commissioners,  and 
that  map  was  also  filed  in  the  office  of  the  State 
Surveyor.  He  also  finds  that  the  streets  have  been 
accepted  on  all  official  maps  of  the  City  of  San 
Francisco,  and  he  cannot  figure  at  a  later  date  that 
a  subdivider  would  come  along  and  say,  ^^Well,  I 
sold  you  that  lot  purportedly  on  a  street,  but  I 
didn't  sell  you  the  fee  of  the  street,"  because  if  he 
were  to  sell  that  fee  of  the  street,  he  is  going  to 
depreciate  the  value  of  the  other  property  far  more 
than  the  value  of  the  street. 

Q.  Explain  that  last  point  in  just  a  little  more 
detail.   Do  you  want  to  step  down  here? 

A.  No.  That  is  all  right.  I  can  talk  over  here. 
It  doesn't  make  any  difference  to  the  appraiser 
whether  the  lots  are  sold  by  metes  and  bounds  or 
by  lot  and  block  number.  The  average  appraiser 
believes  if  it  is  sold  by  lot  and  block  there  is  no 
question  but  what  the  title  comes  to  the  center  of 
the  street,  and  if  it  is  sold  by  metes  and  bounds 
it  only  goes  to  those  metes  and  bounds.  But  a  de- 
scription of  the  metes  and  bounds  describes  that  lot 
as  fronting  on  some  particular  street,  and  with  the 
filed  maps  carrying  that  out,  we  must  suppose  that 
those  streets  are  designated  as  public  streets  and 
that  they  cannot  be  taken  away  from  that  [87] 
owner  without  suffering  him  a  gi-eat  deal  of  dam- 
age, and  for  that  reason  you  cannot  put  any  value 
on  a  street,  no  more  than  the  nominal  sum  of  a 
dollar. 
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Mr.  Haas:  Again  objected  to,  your  Honor,  for 
the  same  reason,  non-responsive,  and  no  proof  shown 
that  there  are  any  streets  here  involved. 

The  Court:  This  witness  is  called  as  an  expert 
as  to  value.   I  will  allow  the  answer  to  stand. 

Mr.  Haas:     Exception,  your  Honor. 

The  Court:     Note  an  exception. 

Q.  (By  Mr.  Healy)  :  Just  one  more  question, 
one  more  subject,  at  any  rate. 

Are  you  familiar,  Mr.  Phillips,  with  the  approxi- 
mate number  of  large  industrial  sites  that  are  now 
existent  in  the  City  and  County  of  San  Francisco 
and  their  approximate  areas'? 

A.  I  am.  Naturally  in  my  position  I  have  made 
a  study  of  this  over  a  great  period  of  years  and  I 
have  found  that  originally  a  great  number  of  years 
ago,  outside  of  the  Hunters  Drydoek  site  there  were 
only  four  large  industrial  areas,  the  Western  Sugar 
Refining  was  about  twenty-five 

Q.     25  acres? 

A.  25  acres,  the  Pacific  Gas  and  Electric  Com- 
pany, about  twenty,  the  United  States  Government, 
CiOlumbia  Steel,  about  thirty,  and  the  Bethlehem 
Steel  about  twelve.  Those  four  and  the  Hunters 
Point  Drydoek  itself  w^ere  the  only  four  large  in- 
dustrial sites  purchased  in  San  Francisco,  [88]  and 
a  ^tudy  of  \he  ideal  industrial  site  is  approximately 
3.:67  acres.  That  is  considered  the  ideal.  Now,  there 
are; one.  or  two  exceptions,  as  there  are  always  in 
these  cases.  ■ 

Q.     (By  Mr.  Haas)  :     How  many  acres  ? 
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A.  3.67  acres  is  considered  by  all  the  experts 
with  whom  I  discussed  the  matter,  and  from  my  own 
study — about  400  by  400,  which  equals  3.67  acres^ 
is  the  ideal  industrial  site  in  San  Francisco.  There 
are  one  or  two  exceptions  to  that,  and  there  are 
very  few.  Within  the  last  few  years  the  American 
Smelting  and  Eefining  Company  assembled  a  large 
piece  of  property  on  Evans  Avenue  near  Army  that 
contained  a  little  less  than  seven  and  a  half.  \The 
Safeway  also  acquired  from  the  Western  Pacific  a 
very  large  w^arehouse  site,  a  storage  site  which  was 
a  little  less  than  eight  acres.  With  those  tWo  excep- 
tions, practically  all  of  the  industrial  sites  in  San 
Francisco  would  run  from  two,  two  and  a  half,  up 
to  four  acres. 

Mr.  Healy:     That  is  all.  You  may  cross-examine. 

Cross-Examination 
By  Mr.  Haas : 

Q.  Mr.  Phillips,  you  stated  that  you  have  ap- 
praised, made  a  point  of  appraising  only  for  Gov- 
ernment agencies,  is  that  correct? 

A.     That  is  correct. 

Q.  Your  appraisals  have  been,  normally  speak- 
ing, for  the  purpose  of  setting  a  value  for  acquisi- 
tion purposes  by  the  Government  agencies  ? 

A.     Not  always. 

Q.  Have  you  ever  appraised  for  the  purpose  of 
sale  by  the  [89]  Government  agency  ?  A.     Yes. 

Q.     In  what  cases,  to  your  memory? 
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A.  Well,  for  instance,  it  is  an  every  day  occur- 
rence with  me.  I  am  selling  probably  a  million 
dollars  of  property  this  year,  and  I  am  appraising 
those  pieces,  and  they  cannot  be  sold  unless  it  is 
at  least  ninety  per  cent  of  my  appraisal.  I  am  doing 
that  almost  every  week.  I  have  about  ten  or  twelve 
of  those — I  have  held,  I  guess,  twenty  sales  already 
since  the  first  of  January. 

Q.  You  are  setting  a  sale  price  for  property 
owned  by  the  City? 

A.     Yes,  that  is  correct. 

Q.     For  how  long  have  you  been  doing  that? 

A.     Twenty  or  thirty  years. 

Q.     You  have  testified  that  Parcel  3- A — perhaps 

1  had  better  point  them  out — in  Action  22147,  Parcel 

2  in  Action  22416,  Parcel  3-B  in  Action  22147,  and 
Parcel  2  in  Action  22261  are  in  your  opinion  each 
respectively  of  the  value  of  one  dollar,  is  that  right  ? 

A.     Correct. 

Q.  And  you  have  based  that  testimony,  have  you 
not,  upon  the  theory  that  these  parcels  are  streets, 
have  you  nof? 

A.     Yes,  sir,  that  they  are  streets 

Q.     That  is  all.    You  have  answered. 

A.     that  they  are  streets  furnishing  access 

to  the  property  sold  by  the  Tide  Land  Commis- 
sioners. 

Q.  Would  your  opinion  be  the  same  if  these 
parcels  are  not  streets'? 

A.  If  I  could  see  no  complications  in  [90]  the 
title  it  would  be  different,  but  where 
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Q.  That  is  all,  I  think.  Let  us  put  it  the  other 
way. 

Mr.  Healy:  Counsel,  may  I  speak  to  his  Honor 
for  a  moment  ? 

Mr.  Haas:     Excuse  me. 

Mr.  Healy:  I  would  submit  to  your  Honor  that 
the  gentleman  on  the  stand  should  be  permitted  to 
finish  his  explanation. 

The  Court:     Let  him  finish  his  answer. 

Mr.  Haas :  Just  a  moment,  your  Honor,  the  rest 
of  the  answer  was  not  responsive.  That  is  why  I 
cut  if  off. 

The  Court:  You  must  wait  until  he  concludes 
and  move  to  strike. 

Mr.  Haas :     I  accept  the  rebuke  and  apologize. 

Mr.  Healy:  You  were  about  to  explain  some- 
thing ? 

The  Witness:  I  was  about  to  explain  in  this 
particular  case,  with  the  knowledge  that  I  have 
from  the  beginning  of  it,  I  cannot  get  away  from 
the  idea  that  no  matter  what  quirk  of  the  law  there 
is,  with  respect  to  the  title  to  the  streets  not  having 
been  passed,  I  certainly  v/oiild  not  consider  that  a 
subdivider  would  have  any  right  to  sell  off  those 
blocks  and  fool  the  public  by  telling  him  he  can't 
get  to  his  lots.  I  can't  get  away  from  that  in  this 
case. 

Q.  You  feel  yourself  unable  to  form  an  opinion 
as  to  their  value  if  these  were  not  streets  *? 

A.  I  didn't  say  that.  I  said  I  cannot  get  away 
from  the  idea  that  these  streets  are  [91]  necessary. 
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No  matter  how  the  title  is  held,  the  strips  are  neces- 
sary to  furnish  access,  which  was  practically  guar- 
anteed by  the  subdivider  when  he  sold  that  to  the 
public. 

Q.  (By  Mr.  Haas)  :  Suppose  we  examine  that 
statement.  Why  do  you  feel  that  it  is  inevitable 
that  these  particular  parcels,  these  particular  por- 
tions of  the  parcel  here  colored  in  pink  on  this 
Defendants'  Exhibit  C,  must  be  the  strips  that  will 
be  used  for  access? 

A.  I  know  that  of  my  own  knowledge.  I  know 
that  these  lots  were  sold  by  the  Tide  Land  Commis- 
sioners with  the  description  that  they  were  on  cer- 
tain streets,  and  the  descriptions  so  read.  I  cannot 
get  away  from  that  fact. 

Q.  I  am  in  complete  agreement  with  you,  but 
what  I  am  asking  now  is,  if  they  are  not  actually 
streets,  does  your  opinion  of  the  value  continue  to 
be  that  they  are  worth  a  dollar"? 

A.  Under  the  circumstances,  as  long  as  they  are 
strips  that  are  necessary  for  access  to  the  property 
sold  by  the  original  subdivider,  I  would  consider 
them  only  of  a  nominal  value. 

Q.  That  is  with  knowledge  of  the  fact  that  it 
is  perfectly  possible  that  they  might  not  be  used 
for  access,  that  they  are  not  necessarily  at  a  given 
time  subject  to  such  use? 

Mr.  Healy:  Wait  just  a  minute.  I  do  not  under- 
stand that  question. 

(Question  read.) 
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Mr.  Haas:  I  think  I  will  withdraw  that  ques- 
tion and  put  it  this  way:  [92] 

Q.  Would  it  be  true,  Mr.  Phillips,  that  your 
entire  opinion  of  value  is  based  on  the  theory  that 
the  lot  owner  may  use  these  pink  strips,  strips 
colored  in  pink,  in  the  various  parcels  on  this  De- 
fendants' Exhibit  C  as  streets,  as  a  right  to  do  it? 

A.  Well,  I  know  as  a  matter  of  fact  that  he  has 
a  right  to  access.  Whether  you  call  them  streets  or 
not,  he  has  the  right  to  access  over  those  strips. 

Q.  And  your  opinion  is  based  solely  upon  that. 
If  that  were  not  true,  that  would  not  be  vour 
opinion,  is  that  right  *? 

A.  My  opinion  is  based  on  the  fact  that  if 
through  some  quirk  of  the  law  the  deed  to  those 
strips  was  in  another  party,  then  the  original  lot 
owners  had  been  gypped  by  the  subdivider,  or  else 
they  would  have  a  damage  action  against  somebody 
for  taking  away  their  access. 

Mr.  Haas:  I  will  ask  the  witness'  answer  be 
stricken  as  not  responsive  and  that  he  be  directed 
to  answer  the  question. 

The  Court :     Read  the  question. 

(Question  read.) 

The  Court:  If  you  do  not  understand  the  ques- 
tion, say  so. 

The  Witness:     I  thought  I  had  answered  it. 

The  Court:  It  is  not  a  satisfactory  answer  to 
Counsel. 

The  Witness:  Would  you  read  the  question 
again,  please? 
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The  Court:  I  suggest  that  you  reframe  the 
question. 

Mr.  Haas:     I  should  like  to  have  it  read. 

(Question  reread.)   [93] 

A.  Well,  I  would  say  that  the  value  of  these  pink 
strips  would  be  nominal  in  any  ease,  because  they 
are  not  practical  to  be  used.  You  could  not  use  a 
strip  that  is  either  64  or  80  feet  in  width,  of  the 
great  length  that  these  would  be,  unless  you  could 
combine  them  with  the  adjoining  property,  and  the 
only  value  that  they  would  have  would  be  in  com- 
bination with  the  adjoining  projjerty  to  furnish 
access  to  it. 

Q.  (By  Mr.  Haas)  :  But  with  such  a  combina- 
tion ih^y  would  have  definite  value? 

A.  Yes,  if  the  tract  was  laid  out  and  you  sold 
the  streets  first  and  then  sold  the  white  lot  numbers 
afterwards,  then  they  would  have  a  value,  if  it  had 
happened  in  that  way. 

Q.  So  that  actually  your  value  of  one  dollar  is 
based,  then,  upon  the  fact  that  these  are  streets, 
isn't  it? 

A.  Yes  and  no.  I  think  I  have  covered  both 
sides  of  it.  I  have  placed  in  streets,  and  my  last 
answer  stated  they  would  have  no  practical  value 
if  the  streets  had  been  sold  first  and  then  the  rest 
of  the  property  had  been  sold  without  any  access 
in  any  way;  the  value  would  have  been  very  low, 
and  those  owners,  knowing  that  they  had  to  buy 
this  pink  strip  from  this  first  purchaser,  of  course, 
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they  would  have  a  value  then,  but  that  is  the  only 
way  they  would  have  it,  and  they  would  not  have 
it  otherwise. 

Q.  You  stated  that  3.67  acres  was  the  ideal  in- 
dustrial site  in  San  Francisco.  Would  you  say  that 
any  one  of  these  small  blocks  individually  would  be 
worthy  of  reclaration  by  itself?  [94] 

A.     No,  sir,  it  would  not. 

Q.  Its  value  would  be  in  connection  with  the 
reclamation  only  as  part  of  the  general  plan"? 

A.  No,  that  is  not  correct.  Over  the  period  of 
years,  if  you  will  search  the  titles,  you  will  find 
there  have  been  a  great  many  transfers  from  time 
to  time.  It  has  had  a  certain  market  value.  Whether 
the  people  in  buying  it  figured  it  would  pay  them 
to  hold  it  until  such  time  as  it  was  reclaimed,  I 
don't  know,  but  it  has  a  market  value  as  it  staiids 
today,  not  reclaimed,  and  it  is  sold  on  the  general 
market  and  transferred  many  times  without  being 
reclaimed. 

Q.  But  for  the  purpose — let  us  put  it  again — :;o 
far  as  any  one  of  those  individual  blocks  is  con- 
cerned, would  it  have  value  alone  for  the  purpose 
of  reclamation  as  an  industrial  site'? 

A.  Well,  I  have  already  stated  that  the  only  way 
to  bring  this  property  into  the  market  would  be  to 
reclaim  it  as  a  whole. 

Mr.  Haas:     That  is  all. 

Mr.  Healy:  That  is  all,  Mr.  Phillips.  Thank 
you. 
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called  on  behalf  of  the  plaintiff;  sworn. 

The  Court:     Your  full  name? 
A.     George  H.  Thomas,  Jr. 
The  Court:     Proceed.  [95] 

Direct  Examination 
By  Mr.  Healy: 

Q.  Mr.  Thomas,  what  is  your  business  or  occu- 
pation ? 

A.     Real  estate  broker  and  appraiser. 

Q.  Are  you  connected  with  any  particular  firm 
in  San  Francisco  ? 

A.  Yes,  I  am  connected  with  Baldwin  and 
Howell  in  the  capacity  of  vice-president  in  charge 
of  valuations. 

Q.  Baldwin  and  Howell  have  been  in  the  real 
estate  business  in  San  Francisco  since  approxi- 
mately when?  A.     1885. 

Q.  And  you  have  been  connected  with  that  firm 
about  how  long? 

A.     A  little  over  twenty  years. 

Q.  Have  you  had  any  experience,  Mr.  Thomas, 
in  evaluating  or  appraising  real  property  in  and 
about  the  Bay  region?  A.     I  have. 

Q.  Just  briefly  tell  his  Honor  some  of  your  ex- 
periences ? 

A.  I  have  been  employed  by  the  United  States 
of  America,  the  Navy  Department,  the  Department 
of  Justice,  the  War  Department,  the  Maritime  Com- 
mission, Federal  Public  Housing  and  other  agen- 
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cies ;  employed  by  the  State  of  California,  the  Divi- 
sion of  Highways,  the  Toll  Bridge  Authority, 
Superintendent  of  Banks,  Director  of  Finance,  the 
Insurance  Commissioner,  Building  and  Loan  Com- 
missioner; I  have  been  employed  by  the  City  and 
County  of  San  Francisco ;  I  have  been  employed  by 
the  Crocker  First  National  Bank,  the  American 
Trust,  the  Bank  of  America,  the  Wells  Fargo  Bank, 
the  Anglo-London-Paris  National  Bank,  and  sev- 
eral insurance  companies.  And  I  have  apjDraised  in 
excess  of  [96]  $250,000,000  worth  of  real  estate  in 
the  last  fifteen  years. 

Q.  You  are  familiar,  I  take  it,  from  the  experi- 
ences you  have  had,  with  real  property  values  in 
and  about  San  Francisco  and  the  Bay  region,  are 
you  not?  A.     Yes. 

Q.  Did  you  have  occasion  at  the  request  of  the 
United  States  Government  in  the  year  1942  to  in- 
vestigate and  to  make  an  appraisal  of  certain  prop- 
erty that  was  later  acquired  by  condemnation  in 
these  three  actions  now  pending?  A.     I  did. 

Q.  You  have  seen  this  exhibit  which  is  on  the 
board,  these  two  exhibits  introduced  here  by  the 
defendant,  the  State  of  California? 

A.     Yes,  sir. 

Q.  And  you  are  familiar  with  those  maps,  are 
you  not?  A.     Yes,  sir. 

Q.  The  areas  depicted  in  pink  are  the  subject 
matter  of  this  litigation  or  this  trial,  I  should  say. 
I  will  give  these  parcels  by  numbers  so  we  will 
have  a  clear  record.    In  this  Action  22416,  with 
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respect  to  this  area  in  pink  that  I  am  pointing  to, 
which  is  known  and  designated  as  Parcel  2  in  the 
State's  answer,  what  in  your  opiiiion  was  the  mar- 
ket value,  the  fair  market  vahie  of  that  parcel  in 
the  year  1942? 

A.  The  nominal  value  of  one  dollar,  the  value 
being  reflected  in  the  abutting  properties. 

Q.  What  in  your  opinion  is  the  fair  market 
value  of  this  parcel  immediately  to  the  south.  Parcel 
3-A  of  Action  22147?  A.     One  dollar.  [97] 

Q.  Turn  your  attention  here,  please,  to  this 
Parcel  3-B  of  Action  22147.  What  in  your  opinion 
was  the  fair  market  of  that  parcel  in  the  year  1942 
at  the  time  of  its  taking? 

A.  The  nominal  value  of  one  dollar,  due  to  the 
value  being  reflected  in  the  abutting  property. 

Q.  And  this  parcel,  designated  Parcel  2  in  the 
State's  answer  in  Action  No.  22261,  what  in  your 
opinion  was  the  fair  market  value  of  that  parcel? 

A.  The  nominal  value  of  one  dollar,  due  to  the 
fact  that  the  value  is  reflected  i]i  the  abutting 
property. 

Q.  Now,  you  have  given  your  conclusions  to  his 
Honor.  Will  you  kindly  state  some  of  the  reasons 
that  go  into  the  conclusions  you  have  just  ex- 
pressed ? 

A.  I  appraise  the  property  as  a  subdivided  prop- 
erty. I  have  made  a  complete  analysis  of  the  many 
sales  that  have  been  made  of  the  properties  abutting 
the  proi)erties  in  question,  the  subject  property, 
and  have  consequently  reflected  the  value  of  the 
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property,  the  value  of  the  roadways,  streets,  strips, 
or  whatever  you  choose  to  call  them  is  reflected  in 
the  abutting  property,  and  the  organization  that  I 
am  associated  with,  we  have  put  on  many  subdivi- 
sions and  bought  property  in  acreage  and  sold  it 
and  subdivided  it,  and,  consequently,  the  subdivid- 
ing, with  access  for  ingress  and  egress,  the  value 
has  been  reflected  in  the  properties  we  have  sold  the 
same  as  the  subject  property  here.  If  that  property 
was  appraised  before  it  was  subdivided,  appraised 
regardless  [98]  of  the  map  that  had  been  filed,  as 
just  acreage,  it  would  have  an  entirely  different 
value,  but  the  property  was  appraised  as  being 
owned  by  several  property  owners. 

Q.     You  mean  the  blocks  now? 

A.  The  blocks.  Consequently  they  paid  for  the 
streets  that  were  supposed  to  exist  as  shown  on  that 
map,  and  the  benefit  of  those  streets  was  reflected 
in  the  properties  that  were  acquired.  If  that  was 
not  laid  out  as  a  street,  it  was  not  a  subdivision, 
if  it  was  appraised  as  an  entire,  just  acreage,  it 
would  have  an  entirely  different  value.  We  figured 
that  the  value  would  be  about  one-fifth  of  whnt 
it  was  as  a  subdivided  property,  so  that  if  the  title 
was  vested  in  one  ownership  as  a  whole,  it  would 
be  appraised  for  a  whole  lot  less  than  it  was  ap- 
praised as  a  subdi^dded  property  by  me. 

Q.  With  respect  to  this  fraction  of  one-fifth, 
you  mean  if  it  were  just  a  bulk,  not  subdivided  or 
cut  up  or  not  divided  in  any  fashion  but  in  one 
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ownership,  it  would  be  worth  approximately  one- 
fifth  of  what  it  would  be  when  laid  out  in  different 
ownerships  in  lots  and  blocks? 

A.     That  is  right. 

Q.  Generally  considered  as  more  or  less  a  stand- 
ard quotient  or  factor? 

A.  Yes.  If  a  property  is  worth  $800  an  acre 
subdivided,  it  might  have  a  market  value  not  sub- 
divided of  $100  or  $150  an  acre. 

Q.  Mr.  Thomas,  just  generally  speaking  now — 
will  you  take  any  block — I  do  not  mean  here,  ])ut 
any  place  in  the  country  that  [99]  does  not  have 
any  access  to  it — will  you  state  whether  it  has  any 
value  ? 

A.  No,  it  would  have  a  nominal  value  if  it  did 
not  have  any  access,  if  it  was  eliminated  from 
access,  if  you  put  a  barrier  in  front  of  Seventh 
Street  and  couldn't  get  into  this  property. 

Q.  It  is  of  practically  no  value.  I  am  speaking 
now  of  any  place.  When  a  road  or  a  street  is  laid 
out  affording  access  to  our  given  block,  then  it  takes 
a  value ;  it  takes  on  value,  does  it  not  ? 

A.  The  property  takes  the  value.  The  value  of 
the  street  is  reflected  in  the  value  of  the  property. 

Q.  And  the  area  that  is  now  being  used  for 
access,  whatever  value  that  has,  is  reflected  over  into 
the  value  of  the A.     Abutting  property. 

Q.  And  that  is  afforded  the  property  given  the 
access,  is  that  correct? 

A.     That  is  correct. 
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Q.  That  is  true  of  practically  any  place  one  can 
go,  isn't  that  so? 

A.  It  has  been  my  experience,  and  I  have  ap- 
praised all  the  property  acquired  at  Hunters  Point, 
not  only  the  submerged,  but  the  upland  that  was 
used,  which  were  many  thousands  of  parcels,  and 
all  the  streets  were  allowed  a  nominal  value  of  one 
dollar,  and  that  runs  from  Evans  south  to  the 
County  line  and  from  Third  Street  including  the 
waterfront. 

Q.  I  omitted  to  ask  you,  but  you  somewhat  im- 
plied it.  Did  you  appraise  the  value  of  these  blocks 
in  here,  too,  as  well  as  the  pink  areas?  You  ap- 
praised the  whole  thing?  [100] 

A.     I  appraised  the  entire  project. 

Mr.  Healy:     You  may  cross-examine. 

The  Court :     We  will  take  a  brief  recess. 

(Recess.) 

The  Court:     Proceed. 

Mr.  Healy:  We  have  no  further  questions.  You 
may  cross-examine. 

Cross-Examination 
By  Mr.  Haas: 

Q.  Mr.  Thomas,  you  have  testified  as  to  the 
values  of  the  various  parcels,  assigning  the  follow- 
ing parcels,  as  shown  on  Defendants'  Exhibit  C  and 
marked  in  pink  thereon  the  value  of  one  dollar 
each:  Parcel  2  in  Case  22416,  Parcel  3-A  in  Case 
22147,  Parcel  3-B  in  Case  22147  and  Parcel  2  in 
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Case  22261,  stating  that  this  was  a  nominal  vahie, 
that  the  value  was  reflected  in  the  abutting  property 
in  your  appraisal,  is  that  correct? 

A.     Yes,  sir. 

Q.  If  that  value  were  not  reflected  in  the  abut- 
ting property,  would  you  still  be  of  the  opinion  that 
the  strips  so  marked  in  pink  had  a  purely  nominal 
value?  A.     Yes,  sir. 

Q.  Even  if  the  value  of  the  strip  was  not  re- 
flected in  the  abutting  property? 

A.  As  the  property  is  laid  out  on  the  map,  with 
the  different  ownerships  abutting  on  the  strips. 

Q.  Assuming  that  the  strips  have  attached  to 
them  solely  the  value  in  themselves,  that  none  of 
this  value  is  to  be  reflected  in  the  abutting  property, 
looking  at  this  purely  as  a  series  of  [101]  o^\^ler- 
ships,  this  block  owned  by  one  party,  this  grid 
owned  by  another — the  grid  in  pink — for  purposes 
of  sale,  the  reasonable  market  value,  wouldn't  the 
grid  as  such  actually  have  a  higher  value  than  the 
blocks  enclosed?  A.     No,  not  in  my  opinion. 

Q.  Although  these  enclosed  ones  would  have,  as 
you  put  it,  no  access? 

A.  I  appraised  it  as  I  understood  it  to  be,  as 
subdivided  property  with  all  the  different  owner- 
ships. Now,  as  that  condition  existed  in  my  mind, 
upon  investigation,  those  were  streets,  strips,  road- 
ways, or  whatever  you  might  choose  to  call  them. 

Q.  In  other  words,  your  appraisal  is  based  on 
the  theory  that  those  were  actually  streets  ? 

A.     Absolutely,  yes. 
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Q.  And  if  they  were  not  streets,  that  appraisal 
would  not  be  affected,  then  ? 

A.  If  they  were  not,  if  it  was  all  acreage,  and 
it  was  in  one  ownership,  my  value  would  be  one- 
fifth  of  what  it  was  as  it  is  laid  out  on  the  map. 

Q.  And  if  these  are  actually  strips,  but  under 
different  ownership — I  will  repeat  it — under  differ- 
ent ownership — each  of  the  blocks  being  under  one 
ownership  and  all  of  these  strips  being  under  one 
ownership,  would  you  say  that  those  strips  would 
only  have  a  nominal  value? 

A.  If  you  are  taking  it  as  a  parcel,  that 
whole 

Q.     That  is  right?  A.     As  acreage. 

Q.     Yes? 

A.     Then  I  would  appraise  it  as  acreage.  [102] 

Mr.  Haas:     That  is  all. 

Redirect  Examination 
By  Mr.  Healy : 

Q.  I  do  not  know  that  I  quite  understood  the 
last  question  that  Counsel  asked  you,  the  next  to 
the  last,  and  the  answer  that  was  given.  Let  me  ask 
you,  to  clarify  this  a  bit,  Mr.  Thomas,  when  you 
speak  of  one  ownership,  if  this  whole  area,  that  is, 
the  pink  strips  plus  the  lots  in  between  were  in  one 
ownership A.     Yes. 

Q.  And  you  were  to  appraise  it,  in  your  opinion 
you  would  arrive  at  a  certain  amount,  and  you  think 
that  that  amount  would  be  approximately  one-fifth 
of  what  you  previously  appraised  the  whole  acre- 
age ?  A.    Yes. 
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Q.     Is  that  it? 

A.  With  the  distinct  understanding  that  it  was 
all  in  one  ownership,  the  entire  acreage. 

Q.  In  other  words,  not  subdivided,  one  owner- 
ship, a  bulk  piece  of  land?  A.     That  is  right. 

Q.  Would  be  approximately  one-fifth  of  what 
you  conceived  it  to  be  when  it  was  cut  up  in  lots 
and  blocks  with  streets  down  through  the  lots  and 
blocks  ? 

A.  As  it  is  laid  out  and  subdivided  on  the  map ; 
it  has  an  entirely  different  value  as  a  subdivision 
than  it  would  be  as  an  acreage. 

Q.  Mr.  Haas  asked  you,  I  believe,  what  your 
opinion  would  be  as  to  the  value  of  these  i)ink 
strips,  whether  they  were  streets  or  not,  and  I  be- 
lieve you  told  him  that  because  of  their  peculiar 
shape,  the  long  narrow  shape,  that  they  would  still 
have  only  [103]  a  nominal  value? 

A.  As  far  as  fair  market  value,  they  would  have 
a  nominal  market  value  of  one  dollar  due  to  the 
utility,  shape  of  the  property? 

Q.     Due  to  the  shape  of  the  property? 

A.     There  would  be  no  use. 

Mr.  Healy:  I  think  it  is  clear  now,  at  least 
to  me. 

Recross-Examination 
By  Mr.  Haas: 

Q.  When  you  say  that  due  to  the  utility,  the 
shape,  there  would  be  no  use  to  these  strips,  may 
I  ask  whether  in  an  ordinary  block — take  a  block 
oh  upland — suppose  you  had  a  strip  a  foot  wide 
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through  the  center  of  the  block:  Would  you  say 

that  that  has  no  utility  in  it  ? 

A.     That  is  right.  -  ' 

Q.    Would  it  have  any  value?  -  '^  ^ 

A.     Nominal  value.  •■    y'- 

Q.     In  other  words,  if  there  is  a  building  --^^  ■''^' 
A.    A  nominal  or  a  nuisance  value.       /     '  ^  -  ^  ■'•' 
Q.     But  that  nuisance  or  nominal  value  might 
be  very  high,  might  it  not?  .      .;  im;- 

A.     Very  limited,  very  nominal. 
Q.     Regardless  of  the  position  of  that  strip? 
A.    As  far  as  fair  market  value  is  concerned.  To 
go  out  and  sell  it  in  the  open  market  to  a  willing 
buyer,  not  compelled  to  buy  and  a  willing  seller 
not  compelled  to  sell,  with  a  meeting  of  the  minds' 
and  transfer  of  money,  it  woud  have  a  very  limited 
market  value.  ' 

Q.  In  other  words,  in  your  opinion  the  fact  of 
these  mixed  [104]  ownerships  deprives  the  strips 
of  value — that  is,  eliminating  the  possibility  that 
they  might  be  strips,  might  be  streets — deprives  the 
strips  of  value  without  depriving  the  blocks  of 
value  ? 

A.  The  streets  or  the  strips  or  what  they  might 
be,  the  value  is  reflected  in  the  abutting  property 
because  it  makes  it  possible  for  ingress  and  egress 
and  accessibility. 

Q.  If  the  value  is  not  so  reflected,  then  the  value 
is  more  than  nominal,  is  that  right? 

A.  The  value,  the  fair  market  value,  is  definitely 
nominal. 
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Q.  Regardless  whether  the  value  is  reflected  in 
the  adjoining  strips  or  not? 

A.  I  placed  the  value  of  the  streets  as  reflecting 
into  the  abutting  property  because  it  gave  the  prop- 
erty access;  but  to  go  out  and  sell  the  streets,  I  do 
not  know  who  you  could  sell  them  to.  Who  would 
be  the  buyer? 

Q.  In  other  words,  your  whole  theory  is  based 
upon  these  being  streets? 

A.     It  is  not  theory. 

Q.     That  is  the  basis  of  your  appraisal? 

A.  It  is  practical  judgment  from  years  of  ex- 
perience. 

Q.  That  is  the  basis  of  your  appraisal  though, 
is  that  right? 

A.  It  is  not  theory;  it  is  just — rarer  than  genius 
— common  sense. 

Q.  And  actually  that  is  the  basis  of  your  ap- 
praisal, that  these  are  streets  and  subject  to  the 
usual 

I  A.     Streets,  easements,  roadways.  [105] 

Q.  Let  us  take  Block  709,  which  I  will  call  your 
attention  to  here.  You  see  a  strip  next  to  it,  in 
front  of  that  a  blue  strip,  which  faces  on  the  non- 
proprietary property  on  the  water  as  laid  out. 
Would  you  say  that  that  strip  next  to  the  other 
strip  in  state  ownership  has  no  value? 

.A.     Yes,  sir,  a  nominal  value  of  one  dollar. 

Q.  Regardless  of  the  fact  that  it  is  right  next 
to  la ; strip  available  for  the  building  of  wharves? 

A.     That  is  right. 
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Q.  And  that  is  on  the  basis  that  the  value  of 
the  strip  is  reflected  in  the  wharves,  is  that  right  ? 

A.     Makes  it  accessible  to  that,  yes. 

Q.  In  other  words,  the  valne  is  reflected  in  the 
wharves,  is  that  right?  A.     Yes^ 

Q.     Even  though  that  value  is  only  one  dollar? 

A.    Yes.  '^'!' 

Mr.  Haas :     Thank  you.    That  is  all.     ^      ''^ 

Further  Redirect  Examination 
By  Mr.  Healy: 

Q.  Mr.  Thomas,  when  you  speak  of  nominal 
value,  do  you  mean  a  value  of  one  dollar? 

A.     Yes,  sir.  ....-:,, 

Q.  One  other  point.  You  have  given  us  your 
opinion  as  to  the  value  of  these  areas  indicated  in 
pink  on  this  exhibit  if  they  were  streets.  Then  you 
have  also  given  us  your  opinion  as  to  their  value 
even  they  were  not  in  contemplation  of  law  streets. 
Do  I  understand  your  opinion  to  be  that  they  are 
still  only  worth  a  dollar  because  of  the  non-utility 
of  them  due  to  their  peculiar  shape,  their  elongated 
shape?  A.     That  is  right.  [106] 

Mr.  Healy:  That  is  all,  Mr.  Thomas.  With  that 
evidence,  your  Honor,  the  United  States  rests  its 
case. 

(Plaintiff  rests.) 
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Mr.  Haas :  May  I  suggest,  your  Honor,  that  this 
go  over  to  the  afternoon  for  argument? 

The  Court:  Is  this  all  the  testimony  that  you 
are  going  to  submit? 

Mr.  Haas:     That  is  the  testimony  in  the  matter. 

The  Court:  Do  I  understand,  then,  that  the 
case  it  submitted  on  both  sides  as  to  the  testimony  ? 

Mr.  Haas:     As  to  the  testimony? 

Mr.  Healy:     Yes. 

(Discussion  as  to  the  submission  of  the  case, 
at  the  conclusion  of  which  it  was  agreed  that 
briefs  would  be  submitted,  the  first  by  the  State 
of  California  in  twenty  days,  and  the  reply 
brief  of  the  United  States  Government  in 
fifteen  days,  and  the  reply  brief  of  the  State 
of  California  in  five  days.) 

Certificate  of  Reporter 

'  I,  J.  J.  Sweeney,  Official  Reporter,  certify  that 
the  foregoing  27  pages  is  a  true  and  correct  tran- 
script of  the  matter  therein  contained  as  reported 
by  me  and  thereafter  reduced  to  typewriting  to  the 
best  of  my  ability. 

/s/  JOSEPH  J.  SWEENEY.  [107] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  District 

No.  11797 

STATE  OP  CALIFORNIA, 

Appellant, 
vs. 
UNITED  STATES  OF  AMERICA, 

Respondent. 

ORDER  PERMITTING  THE  CONSIDERA- 
TION OF  THE  ORIGINAL  PAPERS  AND 
EXHIBITS  CERTIFIED  TO  THE  CIR- 
CUIT COURT  WITH  LIKE  EFFEC  T  AS 
IF  PRINTED  IN  THE  RECORD  ON  AP- 
PEAL 

It  appearing  to  the  court  that  the  exhibits  in  the 
above  entitled  matter  consist  of  maps,  diagrams  and 
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original  papers  not  capable  of  reproduction  in  the 
printed  record,  and  it  further  appearing  to  the 
court  that  the  said  exhibits  have  been  certified  pur- 
suant to  order  of  the  District  Court  as  a  portion  of 
the  record  on  appeal. 

Now,  Therefore,  It  Is  Hereby  Ordered  that  said 
copies  of  the  original  papers  and  exhibits,  which 
have  been  certified  to  the  Circuit  Court  of  Appeals 
by  the  District  Court,  may  be  considered  by  this 
court  with  like  effect  as  if  said  papers  and  exhibits 
had  been  printed  in  the  record  on  appeal  without 
the  necessity  of  printing  said  papers  and  exhibits 
in  the  record  on  appeal. 

Dated  December  2,  1947. 

FRANCIS  A.  GARRECHT, 

Judge  of  the  Circuit  Court. 

[Endorsed] :  Filed  Dec.  3, 1947.  Paul  P.  O  'Brien, 
Clerk. 
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No.  11,797 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


State  of  California, 

Appellant, 
vs. 

United  States  of  America, 

Respondent, 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  Southern  Division. 

APPELLANT'S  OPENING  BRIEF. 


SUBJECT  OF  APPEAL. 

This  is  an  appeal  from  the  judgment  of  the  District 
Court  awarding  the  State  of  California  the  sum  of 
One  and  no/100  ($1.00)  Dollar  in  each  action  for  its 
interest  in  each  of  the  following  parcels :  Parcels  3A 
and  3B  in  case  No.  22147 ;  Parcel  2  in  case  No.  22261 
and  Parcel  2  in  case  No.  22416.  These  actions  were 
consolidated  for  trial  and  have  been  consolidated  for 
purposes  of  appeal.  The  same  general  state  of  facts 
are  present  in  all  of  the  parcels.  The  parcels,  which 
are  the  subject  of  this  appeal,  are  marked  in  pink  on 
the  map  of  Defendant's  Exhibit  ''C",  which  exhibit 


has  been  transmitted  in  the  original  form  as  part  of 
the  record  on  appeal.  The  trial  Court  found  that  the 
State  of  California  was  the  owner  of  these  areas,  so 
marked  in,  pink,  and  no  appeal  is  taken  from  that 
judgment.  The  sole  question  before  this  Court,  and 
the  only  point  raised  on  this  appeal,  is  the  question 
of  the  proper  value  of  the  areas. 


SPECIFICATIONS  OF  ERROR. 

Appellant  cites  the  following  as  its  specifications 
of  error: 

1.  That  the  trial  Court  erred  in  finding  that  the 
interest  or  title  that  the  State  of  California  retained 
in  Parcels  3-A  and  3-B  of  action  No.  22147,  Parcel  2 
of  action  No.  22261  and  Parcel  2  of  action  No.  22416 
was  retained  solely  for  the  purpose  of  providing  in- 
gress and  egress  to  said  lots  sold. 

2.  That  the  Court  erred  in  finding  that  the  interest 
or  title  that  the  State  of  California  retained  in  the 
above-mentioned  parcels  was,  at  the  date  of  the  taking 
herein,  subject  to  easements  for  access  to  and  from 
the  lots  delineated  upon  the  survey  map. 

3.  That  the  Court  erred  in  finding  that  the  i)roper 
comx)ensation  for  the  taking  of  the  aforesaid  parcels, 
including  any  and  all  damages  to  the  larger  tracts  to 
which  the  said  parcels  were  a  part,  was  the  sum  of 
$1.00. 

4.  That  the  Court  erred  in  failing  to  find  that  said 
property  was  never  laid  upon  the  grounds  as  streets. 


5.  That  the  Court  erred  in  not  finding  and  in  not 
concluding  that  the  said  property  was  never  opened 
nor  declared  open  as  streets. 

6.  That  the  Court  erred  in  not  finding  and  in  not 
concluding  that  the  said  property  was  never  dedicated 
as  streets. 

7.  That  the  Court  erred  in  not  finding  and  in  not 
concluding  that  the  said  property  was  not  subjected 
to  any  easement  as  streets. 

8.  That  the  said  Court  erred  in  rendering  its  de- 
cision and  making  and  entering  its  judgment  herein 
in  that  the  evidence  was  and  is  insufficient  to  justify 
the  judgment  rendered  by  said  Court. 

9.  That  the  Court  erred  in  rendering  its  decision 
and  making  and  entering  its  judgment  herein  against 
the  defendant,  State  of  California,  in  that  said  judg- 
ment is  contrary  to  the  law  and  the  facts. 

10.  That  the  Court  erred  in  not  making  its  judg- 
ment herein  in  favor  of  the  defendant,  'State  of  Cali- 
fornia, and  against  plaintiff  United  States  of  America 
in  the  sum  of  $31,232.25  in  action  No.  22147,  in  the 
sum  of  $56,384.10  in  action  No.  22261  and  in  the  sum 
of  $8,250.03  in  action  No.  22416. 


ARGUMENT. 
STATEMENT  OF  FACTS. 

The  state  of  California  and  the  United  States  of 
America  entered  into  a  stipulation.  (Clk.  T.  34-39; 
165-169.)     Briefly  summarized,   the   stipulation   pro- 


vides  that  prior  to  September  9,  1850,  all  of  the  lands 
which  form  the  basis  of  the  subject  matter  of  this 
appeal  were  tide  and  submerged  lands  covered  by  the 
waters  of  the  Bay  of  San  Francisco.  California,  upon 
its  admission  to  the  Union  on  that  date,  acquired  the 
title  to  these  tide  and  submerged  lands  as  sovereign 
lands.  By  the  Act  of  1868,  page  716,  a  Board  of 
Tide  Land  Commissioners  w^as  created  and  authorized 
and  directed  to  take  possession  of  the  salt  marsh  and 
tide  lands  and  lands  lying  under  water  in  the  City  and 
County  of  San  Francisco  to  have  the  same  surveyed 
to  a  point  within  twenty-four  feet  of  water  at  the 
lowest  stage  of  the  tide,  and  the  Board  was  then  di- 
rected to  establish  the  water  line  front  of  San  Fran- 
cisco and  to  cause  all  of  the  property  belonging  to  the 
State  lying  south  of  Second  Street  to  be  surveyed  into 
lots  and  blocks. 

Pursuant  to  said  Act,  and  by  its  authorization  and 
direction,  the  Board  j^repared  maps  of  the  area  as 
resurveyed  and  sold  the  lots,  so  established,  at  i)ublic 
auction.  All  of  the  conveyances  of  lots  wei^e  by  metes 
and  bounds,  the  State  retaining  title  to  the  areas 
marked  in  pink  as  above  stated. 

Of  these  areas.  Parcel  3A  of  action  No.  22147  con- 
sists of  6.85  acres.  Parcel  3B  of  action  No.  22147 
consists  of  28.13  acres.  Parcel  2  of  action  No.  22261 
consists  of  64.61  acres,  and  Parcel  2  of  action  No. 
22416  consists  of  8.73  acres. 

It  will  be  noted  from  an  examination  of  defend- 
ant's Exhibit  'T"  that  the  area  marked  in  pink 
consists  of  a  series  of  strips  of  land  lying  between  the 


parcels  conveyed.  It  was  the  contention  of  the  United 
States,  and  the  finding  of  the  trial  Court  that  the 
strips  were  streets  and  were  retained  by  the  State  of 
California  solely  for  ingress  and  egress.  The  State  of 
California  disagrees  with  this  contention  and  finding 
and  it  is  the  claim  of  the  State  of  California  that  the 
land  retained  by  the  State  was  acreage  and  was  en- 
titled to  be  valued  upon  the  same  basis  as  the  re- 
mainder of  the  acreage  in  the  condemnation  action. 

The  trial  Court  expressly  fovmd,  and  appellant 
wishes  to  again  emphasize  the  fact,  that  at  the  time 
of  the  taking  in  this  condemnation  all  of  the  acreage 
lay  under  the  waters  of  the  Bay  of  San  Francisco. 
This  was  true  of  the  adjacent  property  condemned 
and  was  also  true  of  these  areas  marked  in  pink  on 
defendant's  Exhibit  ^^C",  which  parcels  are  the  sub- 
ject of  this  appeal.    (Clk.  T.  43,  103,  149.) 


I. 

THE  STATE  IS  ENTITLED  TO  ADEQUATE  COMPENSATION  FOR 
ITS  FEE  SIMPLE  TITLE  TO  THE  PARCELS  HERE  IN- 
VOLVED. 

A.  The  holding  in  this  case  is  in  direct  conflict  with  United 
States  V.  Benedict,  280  Fed.  76.  (Affirmed  U.  S.  v.  Benedict, 
261  U.  S.  294.) 

It  is  the  contention  of  the  State  of  California  that 
it  is  entitled  to  adequate  compensation  for  its  fee 
simple  title  to  the  parcels  which  are  the  subject  of  this 
appeal.  The  finding'  of  the  trial  Court  is  in  direct 
conflict  with  the  authority  established  by  United 
States  IK  Benedict,  280  Fed.  76.   (Affirmed  C7.  S.  v. 


Benedict,  261  U.  S.  294.)  In  that  case  one  Langley 
had  coiiveyed  a  considerable  body  of  land,  consisting 
both  of  ni)land  and  land  nnder  water,  into  trust  with 
a  power  of  sale.  In  compliance  with  this  power  the 
trustee  of  the  Langle}^  estate  conveyed  certain  por- 
tions of  the  property  to  the  City  of  New  York  to  be 
used  as  streets.  Parentlietically,  it  should  be  noted 
here  that  the  case  at  ])ar  is  a  stronger  case  than  the 
Benedict  case,  since  in  the  latter  case  the  citv  could 
not  have  used  the  property  for  any  other  purpose, 
whereas,  in  the  case  at  ]:>ar  the  State  did  actually 
retain  the  fee  title  interest  to  the  property.  How- 
ever, as  in  the  case  at  bar,  the  so-called  streets  in 
the  Benedict  case  were  never  opened  or  used  as  high- 
ways. Thereafter  the  United  States  acquired  title 
to  the  Langley  realty.  An  award  was  made  to  the 
Langley  estate  at  a  rate  of  $2.00  per  square  foot. 
The  Court  holds  that  the  city  is  entitled  to  a  pro- 
ration of  the  award  based  on  the  numl^er  of  square 
feet  held  by  the  city  at  the  rate  of  $2.00  per  square 
foot,  and  in  this  connection  the  Court  states: 

^^It  is  now  argued  that,  with  a  title  of  this  kind 
and  on  evidence  proving  that  'whether  or  not 
the  city  held  title  to'  the  81,120  square  feet,  the 
value  of  the  entire  property  was  just  the  same, 
and  the  award  to  the  Langley  Estate  should  not 
be  disturbed  in  amoimt.  But,  if  the  record  be 
examined  to  ascertain  why  the  expert  witnesses 
substantially  agreed  that  the  value  of  the  land 
was  unchanged  by  the  conveyance  for  street  j)ur- 
poses,  it  is  found  that  they  all  said  in  effect  that 
street  value  (i.  e.,  land  value  of  the  streets)  was 


^reflected'  in  the  value  of  the  land  as  bounded  or 
limited  by  the  proposed  streets. 

'^This  means  that,  if  and  when  the  streets  were 
opened,  the  abutting  property  would,  by  reason 
of  the  streets,  be  w^orth  at  least  as  much  more 
as  was  the  value  of  the  land  appropriated  for 
highway  purposes.  But  no  streets  have  been 
opened  in  the  physical  sense,  and  the  city  owns 
the  surface  to  be  devoted  to  streets.  That  it  is 
held  in  trust  for  a  public  purpose  does  not  in 
any  way  change  its  market  value,  and  the  city 
has  been  as  much  deprived  of  what  it  owned  as 
was  the  Langley  Estate.  To  put  it  another  way, 
the  Langley  Estate  has  been  awarded  all  that  the 
land  is  worth,  streets  and  all,  because,  when 
streets  are  opened,  the  land  they  have  left  will 
he  worth  the  amount  of  the  award.  This  will 
not  do.  The  Government  is  called  upon  to  make 
just  compensation  for  things  as  they  are,  not  as 
they  may  he  hereafter,  and  the  compensation  must 
fl^ow  to  those  who  were  actually  deprived  of  what 
they  otvn."    (Italics  ours.) 

In  the  instant  case,  the  United  States  called  two 
expert  witnesses,  both  of  whom  made  exactly  the 
same  error  in  the  valuation  as  that  made  in  the 
Benedict  case. 

Mr.  Phillips,  the  first  witness  for  the  United  States, 
testified  that  the  value  of  the  property  of  the  State 
was  $1.00.  It  is  perfectly  evident  from  a  reading  of 
the  record  that  he  based  this  valuation  on  the  assump- 
tion that  the  property  was  streets  and  furthermore 
he  specifically  testified  that  the  value  of  the  street 
area  was  reflected  in  the  adjoining  property.    This 
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is  the  identical  procedure  which  was  adjudged  an 
error  in  the  Benedict  case.  On  direct  examination 
Mr.  Phillips  testified: 

*^A.  Originally  land  is  purchased  in  large 
acreages,  and  when  there  is  demand  on  the  part 
of  the  public  for  the  ])urchase  of  that  land,  it  is 
naturally  subdivided.  The  subdivider  lays  out 
those  tracts  into  what  he  believes  is  the  best 
size  lot  and  block  for  the  particular  need  at  that 
time.  He  files  a  map  showing  streets,  so  that 
access  can  be  obtained  to  all  of  these  blocks  which 
he  disposes  of,  and  as  a  I'esult  of  that,  the  A^alue 
that  w^as  in  the  area  taken  by  the  streets  is  ab- 
sorbed by  the  land  that  is  sold  plus  an  additional 
value  to  that  land.  If  there  Avas  not  an  additonal 
value  there  would  l)e  no  object  in  the  man  sub- 
dividing it,  because  he  could  just  as  well  sell  it 
off  in  acreage,  so  the  appraiser  must  take  the 
position,  and  it  is  borne  out  by  the  facts,  that 
the  value  of  the  street  is  absorbed  into  the  value 
of  the  property  sold  plus  an  additional  value/' 
(R.  T.  p.  85,  line  22,  p.  86,  line  11;  italics  ours.) 

Mr.  Phillii)s  then  went  on  to  explain  that  in  reality 

his  testimony  w^as  based  on  the  fact  that  the  areas 

of  the  State's  claim  were  streets  and  he  stated: 

^^*  *  *  It  doesn't  make  any  difference  to  the 
appraiser  whether  the  lots  are  sold  by  metes 
and  bounds  or  by  lot  and  block  number.  The 
average  appraiser  believes  if  it  is  sold  by  lot  and 
block  there  is  no  question  but  what  the  title 
comes  to  the  center  of  the  street,  and  if  it  is 
sold  by  metes  and  bounds  it  only  goes  to  those 
metes  and  bounds.  But  a  description  of  the  metes 
and   bounds   describes   that    lot    as   fronting    on 


some  particular  street,  and  with  the  filed  maps 
carrying  that  out,  we  must  suppose  that  those 
streets  are  designated  as  public  streets  and  that 
they  cannot  be  taken  away  from  that  owner  with- 
out suffering  him  a  great  deal  of  damage,  and 
for  that  reason  you  cannot  put  any  value  on  a 
street,  no  more  than  the  nominal  sum  of  a  dollar." 
(R.  T.  p.  87,  line  16  to  p.  88,  line  3.) 

On  cross-examination  Mr.  Phillips  testified  as 
follows : 

'^Q.  (Mr.  Haas).  And  you  have  based  the 
testimony,  have  you  not,  upon  the  theory  that 
these  parcels  are  streets,  have  you  not? 

A.  (Mr.  Phillips).  Yes,  sir,  that  they  are 
streets — 

Q.     That  is  all.   You  have  answered. 

A.  — that  they  are  streets  furnishing  access 
to  the  property  sold  by  the  Tide  Land  Com- 
missioners." (R.  T.  p.  90,  lines  18-23.) 

Mr.  Thomas,  the  other  expert  witness  for  the  United 
States,  made  exactly  the  same  error  as  that  made  by 
Mr.  Phillips.  After  testifying  that  the  property  of 
the  State  was  worth  $1.00,  on  direct  examination  Mr. 
Thomas  testified: 

^^Q.  (Mr.  Healy).  Now,  you  have  given  your 
conclusions  to  his  Honor.  Will  you  kindly  state 
some  of  the  reasons  that  go  into  the  conclusions 
you  have  just  expressed? 

A.  (Mr.  Thomas).  I  appraise  the  property  as 
a  subdivided  property.  I  have  made  a  complete 
analysis  of  the  many  sales  that  have  been  made  of 
the  properties  abutting  the  properties  in  question, 
the  subject  property,  and  have  consequently  re- 
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fleeted  the  value  of  the  property,  the  vahie  of  the 
roadways,  streets,  strips,  or  whatever  you  choose 
to  call  them  is  reflected  in  the  abutting  property, 
and  the  organization  that  I  am  associated  with, 
we  have  put  on  many  subdivisions  and  bought 
property  in  acreage  and  sold  it  and  subdivided  it, 
and,  consequently,  the  subdividing,  with  access  for 
ingress  and  egress,  the  value  has  been  reflected  in 
the  properties  we  have  sold  the  same  as  the  sub- 
ject property  here.  //  that  property  was  ap- 
praised before  it  was  subdivided,  appraised  re- 
gardless of  the  map  that  had  been  filed,  as  just 
acreage,  it  would  have  an  entirely  different  value, 
but  the  property  was  appraised  as  being  owned 
by  several  property  owners. 

Q.     You  mean  the  blocks  now  ? 

A.  The  blocks.  Consequently  they  paid  for  the 
streets  that  were  supposed  to  exist  as  shown  on 
that  map,  and  the  benefit  of  those  streets  was  re- 
flected in  the  properties  that  were  acquired.  If 
that  was  not  laid  out  as  a  street,  it  was  not  a  sub- 
division, if  it  was  ai^praised  as  an  entire,  just 
acreage,  it  would  have  an  entirely  different  value. 
We  figured  that  the  value  would  be  about  one-fifth 
of  what  it  was  as  a  subdivided  property,  so  that 
if  the  title  was  vested  in  one  ownership  as  a 
whole,  it  would  l)e  appraised  for  a  whole  lot  less 
than  it  was  appraised  as  a  subdivided  property 
by  me."  (R.  T.  p.  98,  line  11  to  p.  99,  line  14; 
italics  ours.) 

On  cross-examination  Mr.  Thomas  testified : 

^'A.  (Mr.  Thomas).  I  appraised  it  as  I  under- 
stood it  to  be,  as  subdivided  property  with  all  the 
different    ownerships.     Now,    as    that    condition 
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existed  in  my  mind,  upon  investigation,  those 
were  streets,  strips,  roadways,  or  whatever  you 
might  choose  to  call  them. 

Q.  (Mr.  Haas).  In  other  words,  your  appraisal 
is  based  on  the  theory  that  those  were  actually 
streets  ? 

A.    Absolutely,  yes. 

Q.  And  if  they  were  not  streets,  that  appraisal 
would  not  be  affected,  then? 

A.  If  they  were  not,  if  it  was  all  acreage,  and 
it  was  in  one  ownership,  my  value  would  be  one- 
fifth  of  what  it  was  as  it  is  laid  out  on  the  map.'' 
(R.  T.  p.  102,  lines  7-17.) 

In  addition,  both  Mr.  Phillips  and  Mr.  Thomas  tes- 
tified that  the  value  of  the  State's  claim  would  be 
nominal  on  the  basis  that  since  the  property  was  either 
sixty-four  feet  wide  or  eighty  feet  wide,  and  was  of 
far  greater  length,  the  property  could  not  have  prac- 
tical use.  (R.  T.  pp.  94,  103,  lines  22-25,  p.  104,  lines 
1-5.)  However,  it  is  obvious  that  such  a  contention  is 
not  a  conclusion  of  fact  nor  a  proper  expression  of 
expert  opinion,  but  is  in  reality  a  conclusion  of  law. 
The  files  of  these  cases  demonstrate  that  numerous 
awards  have  been  made  by  the  government  for  prop- 
erty of  the  follomng  sizes  and  for  the  amounts  as 
indicated : 

Action  No.  22261.  Parcel  No.  29.  25  feet  x  100  feet 
and  Parcel  No.  31.  95  feet  x  100  feet  x  54  feet  x  105 
feet,  11%  inches.  (A  portion  of  Lots  5  and  6  of  Tide 
Land  Commissioners'  Block  319.)  Amount  of  award 
$195.00;  Final  Judgment  filed  February  23,  1944. 
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Parcel  No.  30.  25  feet  x  100  feet.  Amount  of  award 
1.00;  Final  Judgment  filed  April  26,  1^5.  (Parcel 
30  is  adjacent  to  Parcel  29  above.) 

Parcel  No.  28.  100  feet  x  45  x  105  feet,  111/2  inches 
X  74  feet,  8%  inches.  (Being  a  portion  of  Lots  2  and  3 
of  Tide  Land  Commissioners'  Block  319)  and  Parcel 
No.  32,  being  a  triangle  54  feet  x  165  feet,  %  inches  x 
156  feet,  3  inches.  (Being  part  of  Lots  7,  8,  9  and  10 
of  Tide  Land  Commissioners'  Block  319.)  Amount  of 
award  $197.00;  Final  Judgment  filed  September  25, 
1944. 

Parcel  No.  58.  100  feet  x  300  feet.  (Being  all  of 
Lots  3  through  8  of  Tide  Land  Commissioners'  Block 
395)  and  Parcel  No.  71.  100  feet  x  150  feet.  (Being 
Lots  12,  13  and  14  of  Tide  Land  Commissioners' 
Block  763)  and  Parcel  No.  73.  100  feet  x  150  feet. 
(Being  Lots  18,  19  and  20  of  Tide  Land  Commis- 
sioners' Block  763.)  Amoimt  of  award  $235.00;  Pre- 
liminary Judgment  filed  October  6, 1943. 

Parcel  No.  44.  50  feet  x.  100  feet.  (Being  Lot  4  of 
Tide  Land  Commissioners'  Block  725.)  Amount  of 
award  $68.00;  Final  Judgment  was  filed  February  21, 
1944. 

Parcel  No.  10.  100  feet  x  200  feet.  (Being  Lots  1, 
2,  23  and  24  of  Tide  Land  Commissioners'  Block  714.) 
Amount  of  award  $300.00;  Preliminary  Judgment 
filed  October  6,  1943. 

Parcel  No.  13.  100  feet  x  200  feet.  (Being  Lots  15, 
16,  17  and  18  of  Tide  Land  (V)mmissioners'  Block 
714)  and  Parcel  No.  11.    100  feet  x  300  feet.    (Being 
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Lots  3  through  8  of  Tide  Land  Commissioners'  Block 
714.)  Amount  of  award  $900.00;  Final  Judgment  filed 
February  29,  1944. 

Action  No.  22147.  Parcel  No.  263.  50  feet  x  200 
feet  X  7  feet,  7^/4  inches  x  62  feet,  7  inches  x  104  feet, 
2%  inches.  (Being  Lots  12  and  fractional  Lot  17  of 
Tide  Land  Commissioners'  Block  1036.)  Amount  of 
award  $130.00 ;  Final  Judgment  filed  August  14,  1944. 

Parcel  No.  265.  50  feet  x  100  feet.  (Being  Lot  22  of 
Tide  Land  Commissioners'  Block  1036.)  Amount  of 
award  $75.00;  Final  Judgment  filed  August  14,  1944. 

Parcel  No.  256.  200  feet  x  196  feet,  8  inches  x  273 
feet,  3  inches  x  382  feet,  10%  inches.  (Being  all  of 
Tide  Land  Commissioners'  fractional  Block  1031.) 
Amount  of  award  $1,000.00;  Final  Judgment  filed 
August  3,  1944. 

Parcel  No.  249a.  In  two  parts  being  100  feet  x  150 
feet  and  100  feet  x  50  feet.  (Being  Lots  1,  2,  3  and  18 
of  Tide  Land  Commissioners'  Block  1024.)  Amount 
of  award  $440.00;  Final  Judgment  filed  August  3, 
1944. 

Parcel  No.  246.  A  triangle  267  feet,  7  inches  x  283 
feet,  5%  inches  x  97  feet,  7%  inches.  (Being  all  of 
Tide  Land  Commissioners'  fractional  Block  68.) 
Amount  of  award  $640.00;  Final  Judgment  filed 
August  3,  1944. 

Parcel  No.  266.  In  two  parts  50  feet  x  100  feet  and 
350  feet  x  100  feet.  (Being  Lots  1  and  17  through  23 
inclusive  of  Tide  Land  Commissioners'  Block  1036.) 
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Amount  of  award  $591.00 ;  Final  Judgment  filed  June 
28,  1944. 

Parcel  No.  2*55.  A  triangle  131  feet,  2  inches  x  179 
feet,  3  inches  x  122  feet,  2  inches.  (Being  all  of  Tide 
Land  Commissioners'  fractional  Block  1028.)  Amount 
of  award  $125.00;  Final  Judgment  filed  October  10, 
1944. 

Since  the  State's  j^roperty  differs  in  no  way  from 
the  property  of  the  other  owners  in  the  area  of  con- 
demnation, and  since  under  the  Benedict  case  it  is  im- 
proper to  reflect  the  value  of  the  State's  interest  in 
the  value  of  the  adjoining  property  it  must,  of  neces- 
sity, follow  that  the  State's  interest  is  worth  more 
than  a  nominal  value.  The  only  evidence  of  actual 
value  is  found  in  the  testimonv  of  Mr.  Field  wherein 
he  testified  that  the  property  was  worth  1%%  P^^ 
square  foot  and  the  amounts  are  totaled  as  follows: 
Action  No.  22416,  Parcel  2,  $6,548.00;  (R.  T.  47) 
Action  No.  22147,  Parcel  3A,  $5,111.00;  (R.  T.  47) 
Action  No.  22147,  Parcel  3B,  $20,325.00;  Action  No. 
22261,  Parcel  2,  $48,4,58.00  (R.  T.  p.  48). 

Mr.  Field,  the  expert  witness  called  by  the  State, 
based  his  appraisal  on  the  property  as  a  whole  and  did 
not  reflect  the  value  of  the  adjoining  })roperty  in  the 
property  claimed  by  the  State  nor  did  he  reflect  the 
value  of  the  State's  property  in  the  valuation  given  to 
the  remaining  property.  (R.  T.  p.  51,  lines  13-15.) 

So  far  as  actual  value  is  concerned  it  is  perfectly 
evident  that  none  of  the  y)ro])erty  had  utility  as  such 
by  reason  of  the  fact  that  all  of  the  property  lay 


15 

under  the  waters  of  the  bay,  but  while  such  property 
did  not  have  utility  it  admittedly  had  value,  and  any 
conclusion  that  it  did  not  is  obviously  a  conclusion  of 
law  and  not  a  statement  of  fact. 

We  respectfully  urge  that  this  Court  reverse  the 
finding  of  the  trial  Court  that  the  State  was  only 
entitled  to  nominal  value  for  the  taking  and  that  this 
Court  either  make  a  finding  of  the  actual  value  or 
direct  the  trial  Court  to  make  such  finding. 

B.    There  is  no  evidence  that  the  areas  here  involved  ever  were 
streets. 

It  was  the  contention  of  the  United  States  that  the 
areas  involved  on  this  appeal  were  streets,  and  that 
consequently  the  State  was  entitled  only  to  nominal 
compensation  for  its  ownership.  Actually  there  is  no 
evidence  in  the  record  that  these  areas  were  ever  dedi- 
cated or  accepted  as  streets.  Even  if  we  assume,  for 
the  sake  of  this  argument,  that  the  dedication  of  the 
areas  as  '^streets"  on  the  piap  of  the  Tide  Land 
Commissioners  was  an  offer  of  dedication,  there  is 
still  no  evidence  that  such  offer  was  ever  accepted  by 
any  authority  nor  ever,  as  a  matter  of  fact,  that  such 
dedication  was  ever  made.  If  the  property  owners 
had  improved  their  property  it  would,  of  course,  have 
been  necessary  for  them  to  raise  the  property  above 
the  waters  of  San  Francisco  Bay.  In  the  event  that 
this  had  been  done  the  State  would  undoubtedly  have 
dedicated  tlie  streets  but  in  return  the  State  would 
have  received  an  extremely  valuable  waterfront  prop- 
erty which  would  have  more  than  compensated  it  for 
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the  acreage  it  had  lost.  At  the  time  of  condemnation 
the  so-called  streets  were  approximately  twenty-four 
feet  under  water  of  the  Bay  and  had  never  been  used 
as  a  means  of  ingress  or  egress.  In  short,  they  had 
never  become  streets. 

The  unanimous  testimony  of  the  appraisers  is  that 
all  values  are  on  a  basis  of  potential  reclamation,  that 
this  reclamation  is  practicable  only  of  a  large  area 
in  a  single  operation. 

This  being  the  case  it  becomes  clear  that  the  ques- 
tion whether  or  not  the  strips  involved  would  be  used 
or  opened  as  streets  is  a  matter  of  pure  guesswork. 
It  would  depend  entirely  upon  the  nature  and  pur- 
pose of  the  reclamation.  The  history  of  the  city,  from 
the  cases,  shows  that  tideland  sales  of  this  nature 
were  made  in  expectation  of  continuous  development, 
bit  by  bit,  by  individual  lot  owners.  (Eldridge  v, 
Cowell,  4  Cal.  80,  87.)  This  happened  in  the  early 
days,  and  did  not  happen  in  recent  years.  The  filling 
of  the  area  around  Channel  Street  resulted  from  acci- 
dent, the  San  Francisco  Fire  of  1906.  {McGinn  v, 
Harhor  Commissioners,  113  Cal.  App.  695,  698.)  The 
next  move  was  the  1912  India  Basin  condemnation. 
(See  Defendant's  Exhibit  G.)  Gradual  piecemeal 
reclamation,  preserving  the  street  lines,  has  not  oc- 
curred during  this  century,  except  by  happenstance 
of  the  1906  Fire.  Any  reclamation  of  this  area,  after 
it  had  been  untouched  for  fifty  years,  would  be  feasi- 
ble only  under  a  scheme  whereby  the  entire  area  would 
be  acquired  by  the  reclaiming  party.  In  such  an  oper- 
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ation,  the  theory  that  the  street  and  lot  lines  would  be 
followed  is  without  support;  on  the  contrary,  the  re- 
claiming party  would  have  to  acquire  the  entire  area, 
including  the  strips  reserved  by  the  State  or  it  would 
become  impracticable  to  profitably  reclaim.  This 
being  the  case,  there  was  and  is  no  support  for  valu- 
ation on  a  subdivision  basis  since  there  was  no  more 
likelihood  that  the  area  would  be  reclaimed  as  a  sub- 
division than  that  it  would  be  reclaimed  for  a  railroad 
yard,  shipyard,  or  large  factory  area.  It  cannot  be 
presumed  that  such  an  operation  would  be  carried 
through  without  first  acquiring  title  to  all  the  land 
involved,  including  the  strips  originally  reserved  for 
streets,  indeed  the  appraisers  in  this  case  in  effect  so 
testified. 

There  was  no  confiict  on  this  point.  Mr.  Phillips, 
the  appraiser  for  the  United  States,  testified  that  the 
only  way  to  bring  this  property  into  the  market  would 
be  to  reclaim  it  as  a  whole.  (R.  T.  95,  lines  1*5-16.) 
The  testimony  of  Mr.  Field,  appraiser  for  defendant, 
was  to  the  same  effect.  (R.  T.  56,  lines  18-20.) 

This  being  the  case,  values  founded  on  a  subdivision 
basis,  as  prescribed  by  the  judgment  here  appealed 
from,  are  speculative.  The  acreage  basis  above  af- 
fords true  indicia  of  value,  since  only  on  that  basis  is 
reclamation  practicable. 

It  is  settled  law  in  the  State  of  California  that  an 
offer  to  dedicate  an  area  as  streets  must  be  accepted 
before  the  area  becomes  a  street. 
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County  of  Inyo  v.   Given,  183   Cal.   415,  418, 
419,  420. 
In  that  case  the  Suj^reme  Court  of  California  states : 

^^A  dedication  without  acceptance  is,  in  law, 
merely  an  offer  to  dedicate,  and  such  offer  does 
not  impose  any  burdens  nor  confer  any  rights, 
unless  there  is  an  acceptance.  The  rule  therefore 
is,  that  acceptance  on  the  part  of  the  public  is 
necessary  to  a  valid  dedication  of  land  as  a  high- 
way. (1  Elliott  on  Roads  and  Streets,  sec.  122;  8 
R.  C.  L.,  p.  898.)  Respondent  claims,  however, 
that  defendants  are  estopped  to  deny  that  the 
streets  delineated  on  the  map  were  accepted,  by 
reason  of  the  filing  of  the  map  and  the  sale  of 
lots  with  reference  thereto,  and  it  was  upon  this 
theory,  no  doubt,  that  the  trial  Court  based  its 
decision. 

^^That  some  confusion  exists  in  the  authorities 
in  this  state  where  the  subject  has  received  con- 
sideration there  can  be  no  doubt.  Some  of  the 
cases  confuse  the  doctrine  of  dedication  with  other 
doctrines  pertinent  only  to  private  inter-relations 
growing  out  of  sales.  The  case  of  Towti  of  San 
Leandro  v.  LeBreton,  72  Cal.  170  [13  Pac.  405], 
is  of  such  character.  It  is  there  held  that  where 
an  owner  of  land  lays  off  a  town  and  makes  a  map 
thereof  showing  it  to  be  divided  into  streets, 
alleys  and  lots,  and  then  sells  lots  with  reference 
to  such  map,  he  thereby  makes  an  irrevocable 
dedication  of  the  space  represented  on  the  map 
as  streets,  to  the  use  of  the  public,  and  that  in 
such  a  case  no  formal  acceptance  is  necessary  by 
the  town  authorities.  The  rule  annoimced  in  this 
case  is  mere  dictum,  as  it  appeared  that  there 
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was  an  acceptance.  The  rule  declared  in  that  case 
is  one  of  constructive  dedication,  and  undoubtedly 
could  be  invoked  in  an  action  between  the  dedica- 
tor and  his  grantees.  But  the  purchasers  here,  if 
there  be  any,  are  not  complaining.  ... 
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See  also: 

City   of  Anaheim   v.   Langenberger,  134   Cal. 

608,  QQ  Pac.  855; 
City  of  Los  Angeles  v,  Kysor,  125  Cal.  463,  58 

Pac.  90; 
City  of  Sacramento  v,  Clunie,  120  Cal.  29,  52 

Pac.  42; 
ArcJier  v.  Salinas  City,  93  Cal.  43,  28  Pac.  839. 

In  order  that  there  be  a  dedication  and  acceptance 
in  this  case,  it  is  our  contention  that  it  would  first 
have  been  necessary  to  raise  this  land  above  the  waters 
of  the  Bay  of  San  Francisco.  Had  this  been  done 
the  State  would  have  been  more  than  greatly  com- 
pensated for  a  dedication  of  these  parcels  as  streets, 
since  such  reclamation  would  have  resulted  in  the 
State  possessing  valuable  reclaimed  water  front 
property  without  expense  to  it.  (Defendant's  Exhibit 
'^C":  Parcels  1  and  2  in  case  No.  22147;  Parcel  1  in 
case  No.  22416,  and  Parcel  1  in  case  No.  22261)  and 
valuable  usable  and  taxable  property.  However,  at 
the  date  of  condemnation,  these  strips,  which  the 
the  trial  Court  has  found  to  be  streets,  still  lay  under 
the  waters  of  the  Bay  and  had  never  been  used  by 
anyone  for  ingress  or  egress  to  the  adjoining  property. 
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It  is  virtiiallv  axiomatic  that  the  condemner  must 
compensate  for  property  in  the  condition  that  he 
finds  it. 

Kerr  v.  South  Park  Commissioners,  117  U.  S. 

379,  386; 
Shoemaker  v.  United  States,  147  U.  S.  282,  304 ; 
United  States  v,  Be^iedict,  280  Fed.  76. 

At  the  time  of  the  taking  the  land  involved  in  this 
appeal  was  not,  and  never  had  been,  a  street  and 
lay  under  the  waters  of  the  Bay  exactly  in  the  same 
condition  as  the  property  adjoining  it. 


CONCLUSION. 

It  is  respectfully  urged  that  the  judgment  of  the 
trial  Court  awarding  nominal  damages  to  the  appel- 
lant. State  of  California,  on  Parcels  3A  and  3B  in 
case  No.  22147,  and  Parcel  2  in  case  No.  22261,  and 
Parcel  2  in  case  No.  22416  be  reversed  and  that 
this  Court  either  find  the  value  of  this  property  or 
direct  the  trial  Court  to  make  such  finding. 

Dated,  San  Francisco,  California, 
March  31, 1948. 

Respectfully  submitted, 
Fred  N.  Howser, 

Attorney  General  of  the  State  of  California, 

Harold  B.  Haas, 

Deputy  Attorney  Gonoral  of  the  State  of  California, 

Miriam  E.  Wolff, 

Deputy  Attorney  General  of  the  State  of  California, 

Attorneys  for  Appellant. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11797 


State  of  California,  appellant 

V. 

United  States  of  America,  appellee 


UPON  APPEALS  FROM  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  NORTHERN  DISTRICT  OF  CALIFORNIA, 
SOUTHERN  DIVISION 


BRIEF  FOR  THE  UNITED  STATES 


OPINION  BELOW 

The  district  court  wrote  no  opinion.  Its  findings  of 
fact  and  conclusions  of  law  are  at  R.  40-47,  100-106, 
and  146-152. 

jurisdiction 

These  are  appeals  from  three  judgments  in  con- 
demnation entered  January  22,  1947  (R.  47-49,  107- 
109,  152-154).  Notices  of  appeal  were  filed  April  21, 
1947  (R.  50,  110,  155).  The  cases  were  consolidated 
for  trial  (see  R.  55-56)  and  for  appeal  (R.  58).  The 
jurisdiction  of  the  district  court  rests  upon  section  3 
of  the  Act  of  July  19,  1940,  54  Stat.  779,  780,  and  the 
Second  War  Powers  Act  of  March  27,  1942,  56  Stat. 
177,  50  U.  S.  C.  sec.  632  (R.  2,  66,  118).    .The  juris- 

(1) 


diction  of  this  Court  is  invoked  under  Section  128  of 
the  Judicial  Code,  as  amended,  28  U.  S.  C.  Sec.  225a. 

QUESTION   PRESENTED 

Whether  land  retained  by  the  State  of  California 
For  the  sole  purpose  of  providing  ingress  and  egress  to 
lots  it  had  previously  sold  had  more  than  a  nominal 
value. 

STATEMENT 

The  judgments  appealed  from  (R.  47-49,  107-109, 
152-154)  award  the  State  the  sum  of  one  dollar  ($1.00) 
for  each  of  four  parcels  of  submerged  land  condemned 
by  the  United  States.^ 

The  lands  were  part  of  a  larger  tract  of  sul)merged 
land  in  the  City  and  County  of  San  Francisco  con- 
demned by  the  United  States  for  the  expansion  of  the 
Naval  Dry  Docks  at  Hunter's  Point.  The  four  par- 
cels here  involved  aggregate  108.32  acres  (R.  167-178) 
and  were  embraced  in  three  complaints.  After  a  trial 
without  a  jury  (R.  165-270)  the  Court  made  separate 


^  The  question  involved  on  these  appeals  was  earlier  presented 
to  this  Court.  &tate  of  California  v.  United  States.  158  F.  :2d  5^)8 
(1946).  There,  in  a  trial  to  determine  just  compensation  for  a 
block  of  submerged  land  formerly  owned  by  James  S.  Hutchinson, 
the  successor  in  interest  of  the  State's  grantee,  the  State  filed  an 
answer  claiming  compensation  for  the  streets  touching  the  Hutch- 
inson block.  The  trial  court  found  that  the  State's  interest  in 
these  streets  had  no  pecuniary  value.  The  State  appealed.  This 
Court  said  (153  F.  2d  at  p.  559)  :  "It  was  error  to  permit  the  State 
to  intrude  into  the  Hutchinson  valuation  proceeding  *  *  *^ 
Its  claim  for  compensation  *  *  *  sliould  be  asserted  as  one 
claim  and  not  split  into  fractional  demands  which  it  may  have 
judicially  determined  by  the  piecemeal  method  here  employed." 
Accordingly,  it  struck  that  part  of  the  judgment  which  denied  the 
State  any  recovery. 


findings  of  fact  and  conclusions  of  law  in  respect  of 
the  property  included  in  each  complaint  (R.  40-47, 
100-106,  146-152).  However,  the  findings  and  con- 
clusions differ  only  in  describing  the  particular  prop- 
erties.   All  may  be  summarized  as  follows : 

Before  September  9,  1850  (when  California  was  ad- 
mitted to  the  Union),  the  lands  were  covered  by  the 
waters  of  the  Bay  of  San  Francisco.  They  passed  to 
the  State  when  it  was  admitted.  A  state  statute  (Cal. 
Stats.  1867-1868,  p.  716)  created  a  Board  of  Tide 
Land  Commissioners,  which  was  directed,  first,  to  take 
possession  of  all  land  in  the  City  and  County  of  San 
Francisco  lying  under  water  and,  second,  to  cause  all 
of  the  State's  property  lying  south  of  Second  Street 
to  be  surveyed  into  lots  and  blocks.  Pursuant  to  the 
statute  the  Board  had  the  land  surveyed  and  prepared 
a  ^^Map  of  Salt  Marsh  and  Tide  Lands  and  Lands 
Lying  Under  Water. ' '  In  March  1869,  it  adopted  the 
map.  As  the  state  statute  also  ordered,  the  Board  at 
public  auction  sold  its  title  to  the  lots  exhibited  on  the 
map.  These  sales  were  by  lots  as  described  by  the 
map.  The  interest  retained  by  the  State  in  the  lands 
here  involved  was  retained  only  for  the  purpose  of 
providing  ingress  and  egress  to  the  lots  sold  and  was 
subject  to  easements  for  access  to  and  from  the  lots. 
Accordingly,  the  State  was  entitled  to  $1.00  for  each 
of  the  four  parcels. 

ARGUMENT 

Appellant's  interest  in  tlie  lands  condemned  had  only 

nominal  value 

The  submerged  lands  were  laid  out  in  streets, 
blocks,  and  lots.     As  the  trial  court  found  (R.  43-44), 


the  lots  were  sold  as  such.  Obviously,  therefore,  the 
interest  retained  by  the  State  in  the  lands  laid  out  as 
streets  was  retained  only  for  the  purpose  of  providing 
ingress  and  egress  to  the  lots.  Bertoyi  v.  All  Persons, 
176  Cal.  610,  614-615,  170  Pac.  151  (1917)  ;  Eltinge  v. 
Santos,  171  Cal.  278,  283,  152  Pac.  915  (1915) ;  Daniel- 
son  V.  Syhes,  157  Cal.  686,  689,  109  Pac.  87  (1910)  ; 
Petitpierre  v.  Magiiire,  155  Cal.  242,  246-248,  100  Pac. 
690  (1909) ;  Syers  v.  Dodd,  120  Cal.  App.  444,  8  P.  2d 
157  (1932)  ;  Crease  v.  Jarrell,  65  Cal.  App.  554,  559, 
224  Pac.  762  (1924)  ;  Davidow  v.  Griswold,  23  Cal. 
App.  188,  192-194,  137  Pac.  619  (1913).  Lands  so 
burdened  are  not,  despite  appellant's  contrary  asser- 
tion (p.  5),  entitled  to  be  valued  on  the  same  basis 
as  the  lots  to  which  thev  are  servient.  No  one  would 
buy  lands  which  could  be  used  only  as  public  streets. 
Consequently,  as  has  been  held  {Mayor  and  City 
Council  of  Baltimore  v.  United  States,  147  F.  2d  786 
(C.  C.  A.  4,  1945)),  they  have  only  nominal  value. 
And  so  the  trial  court  adjudged. 

Appellant  argues,  however  (pp.  15-19),  that  it  was 
not  bound  by  the  delineations  of  the  map  adopted  by 
the  Board  of  Tide  Land  Commissioners.  In  other 
words,  it  maintains  that — notwithstanding  it  had  sold 
lands  on  the  basis  that  the  owners  could  enter  and 
leave  them  freely — it  was  free  to  sell  the  streets  and 
thus  block  the  owners  from  approaching  their  prop- 
erties or  imprison  them  there.  The  argument  is  with- 
out merit.  McGinn  v.  State  Board  of  Harbor  Comrs., 
113  Cal.  App.  695,  299  Pac.  100  (1931).  In  that  case, 
imder  facts  legally  indistinguishable  from  those  in  the 


case  at  bar,  the  California  court  upheld  the  right  of  a 
lot  owner  in  the  submerged  area  to  access  thereto  by 
means  of  the  adjacent  land  delineated  as  a  street.  It 
said  (113  Cal.  App.  at  pp.  702-703)  : 

The  state,  as  the  owner  of  these  tidelands  under 
special  grant  from  the  United  States,  was  au- 
thorized to  plot  and  sell  the  land  into  private 
ownership.  In  order  to  make  these  sales  the 
tide  land  commissioners  were  directed  to  lay  out 
the  land  in  blocks  and  lots  showing  streets, 
lanes,  alleys  and  other  public  places  and  to  sell 
the  land  hy  lot  number.  *  *  *  Having  au- 
thorized the  preparation  of  the  map  and  having 
approved  the  map  as  filed  with  the  streets, 
lanes,  and  other  public  places  delineated 
thereon  the  state  stood  in  the  same  position  as 
all  owners  of  private  property  and  must,  there- 
fore, be  deemed  to  have  dedicated  to  public  use 
all  the  public  highways  and  places  as  delineated 
upon  that  map.  Having  immediately  sold 
these  lots  in  accordance  with  the  map  the  state 
was  without  authority  thereafter  to  withdraw 
from  public  use  any  of  the  streets  shown  upon 
the  map    *     *     ^.     [Italics  supplied.] 

Appellant  argues  at  length  (pp.  5-15)  that  in  testi- 
fying that  the  value  of  land  laid  out  for  streets  was 
reflected  in  the  value  of  the  abutting  property,  the 
Government's  witnesses  fell  into  an  error  condemned 
in  United  States  v.  Benedict,  280  Fed.  76,  82-83  (C.  C. 
A.  2,  1922).  But  the  facts  in  the  Benedict  case  were 
unlike  those  in  the  case  at  bar.  There,  the  United 
States  condemned  a  tract  of  submerged  land  and 
acquiesced  in  the  trial  court's  finding  that  it  was  worth 
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in  the  aggregate  $2.00  a  square  foot.  Consequently, 
it  was  not  concerned  in  the  subsequent  contest  as  to 
distribution  of  the  award.  United  States  y.  Dunning- 
ton,  146  U.  S.  338,  352.  This  contest  was  waged 
between  the  Langley  Estate,  which  had  formerly 
owned  the  entire  area,  and  New  York  City,  to  which 
the  Estate  had  conveyed  81,120  square  feet,  in  trust 
to  be  laid  out  in  streets.  The  district  court  dis- 
tributed the  entire  amount  to  the  Estate.  In  revers- 
ing and  holding  that  the  City  should  have  an  aliquot 
part  of  the  award,  the  Circuit  Court  of  Appeals  said 
(280  Fed.  at  pp.  82-83)  : 

*  *  *  the  Langley  Estate  has  been  awarded 
all  that  the  land  is  worth,  streets  and  all, 
because,  when  streets  are  opened,  the  land  they 
have  left  tvill  be  worth  the  amount  of  the  award. 
This  wdll  not  do.  The  government  is  called 
upon  to  make  just  compensation  for  things  as 
they  are,  not  as  they  may  he  hereafter  *  *  *. 
[Italics  supplied.] 

The  Government  agrees  that  in  the  case  at  bar  ^4t 
must  make  compensation  for  things  as  they  are,  not 
as  they  may  be  hereafter."  But,  as  the  trial  cqurt 
found,  the  streets  here  involved  were  laid  out  at  least 
as  early  as  1869  (p.  3,  supra).  As  it  also  found,  the 
privately  owned  lots  which  the  United  States  has  ac- 
quired were  sold  by  appellant  on  the  premise  that  they 
abutted  these  streets.  And,  according  to  McGrinn  v. 
State  Board  of  Harbor  Com'rs,  113  Cal.  App.  695,  703, 
299  Pac.  100  (1931),  the  appellant  cannot  change  its 
position.  The  evidence,  quoted  by  appellant  at  pp. 
9-11,  was  that  the  value  of  the  property  had  been 


increased  fivefold  by  subdivision  on  this  basis.  In 
paying  property  owners  on  this  basis,  the  United 
States  has  made  compensation  ^^for  things  as  they 
are/'  This  is  unlike  the  Benedict  case  in  which  the 
j^roperty  was  given  an  over-all  square-foot  value  rather 
than  one  based  on  the  projected  subdivision. 

Appellant  argues  (pp.  15-20)  that  the  dedication 
was  not  binding  because  never  accepted  by  any  au- 
thority. However,  as  indicated  in  County  of  Inyo  v. 
Given,  183  Cal.  415,  420  191  Pac.  688  (1920),  quoted 
(pp.  18-19)  by  appellant,  acceptance  by  the  public  is 
not  necessary  to  consummate  a  dedication  so  far  as 
concerns  the  rights  of  those  who  buy  property  by  ref- 
erence to  a  subdivision  map  showing  streets.  Here, 
the  United  States  has  acquired  the  rights  of  such 
purchasers  and  is  entitled  to  assert  those  rights  in 
determining  what  is  just  compensation  to  the  State 
when  it  takes  the  streets. 

In  saying  (280  Fed.  at  p.  82)  that  the  fact  real 
estate  ^4s  held  in  trust  for  a  public  purpose  does  not 
in  any  way  change  its  market  value,"  the  Second 
Circuit  was  wrong.  It  cannot  be  imagined  why  any- 
one would  pay  money  to  acquire  property  ^^held  in 
trust  for  a  public  purpose."  This  being  so,  such 
property  could  have  no  market  value.  But  the  dic- 
tum was  not  tested ;  it  was  not  involved  in  the  affirm- 
ing decision  of  the  Supreme  Court.  261  U.  S.  294 
(1923).  It  has  not  been  followed  in  the  later  cases 
where  streets  have  been  condemned.  United  States  v. 
Los  Angeles  County,  163  F.  2d  124  (C.  C.  A.  9,  1947)  ; 
WoodviUe  v.  United  States,  152  F.  2d  735  (C.  C.  A. 
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10,  1946),  certiorari  denied  328  U.  S.  842;  United 
States  V.  Des  Moines  County,  148  F.  2d  448  (C.  C.  A. 
8,  1945),  certiorari  denied  326  TJ.  S.  743;  Mayor  and 
City  Council  of  Baltimore  v.  United  States,  147  F.  2d 
786  (C.  C.  A.  4,  1945)  ;  Jefferson  County  v.  Teymessee 
Valley  AutJiority,  146  F.  2d  564  (C.  C.  A.  6,  1945), 
certiorari  denied  324  U.  S.  871,  rehearing  denied  324 
TJ.  S.  891 ;  United  States  v.  Prince  William  County,  9 
F.  Supp.  219  (E.  D.  Va.  1934),  affirmed  79  F.  2d  1007 
(C.  C.  A.  4,  1935),  certiorari  denied  297  U.  S.  714; 
United  States  v.  0.886  of  an  Acre  of  Land,  65  F. 
Supp.  827  (E.  D.  N.  Y.  1946)  ;  United  States  v.  Alder- 
son,  53  F.  Supp.  528  (S.  D.  W.  Va.  1944). 

CONCLUSION 

For  the  foregoing  reasons,  the  judgment  appealed 

from  should  be  affirmed. 

Respectfully  submitted. 

A.  Devitt  Vanech, 

Assistayit  Attorney  General. 

M.  Mitchell  Bourquin, 
Special  Assistant  to  the  Attorney  General, 

San  Francisco,  California, 

John  F.  Cotter, 

George  S.  Swarth, 

Elizabeth  Dudley, 
Attorneys,  Department  of  Justice, 

Washington,  D.  C. 

May  1948. 
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vs. 

United  States  of  America, 
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Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  Southern  Division. 

APPELLANT'S  REPLY  BRIEF. 


INTRODUCTION. 

The  first  point  in  appellee's  brief  with  which  we 
desire  to  take  issue  is  its  statement  of  the  question 
which  is  presented  on  this  appeal.  This  statement 
of  appellee  assumes  one  of  the  very  questions  which 
are  at  issue  before  this  Court,  to-wit:  ^^  whether  the 
land  of  the  State  of  California  was  retained  for  the 
sole  purpose  of  providing  ingress  and  egress."  We 
do  not  concede  that  this  is  the  case. 

On  the  contrary,  we  believe  that  the  question  be- 
fore the  Court  is: 

^^What  is  the  proper  value  to  be  ascribed  to  land 
retained  by  the  State  of  California  in  full  fee 
ownership  where  the   land  at  the  date  of  the 


taking  lies  20  feet  under  the  waters  of  the  Bay, 
and  where  the  adjacent  property  had  been  con- 
veyed out  of  the  State  of  California  pursuant  to 
an  Act  of  1868  (Statutes  1867-8,  page  716).'' 


ARGUMENT. 
I. 

APPELLEE'S  CONTENTION  THAT  THE  STRIPS  OF  LAND  WERE 
"STREETS"  IS  UNFOUNDED. 

Appellee's  argument  presupposes  that  the  strips  of 
land,  which  are  the  subject  of  this  litigation,  were 
retained  for  the  purpose  of  providing  access  for  in- 
gress and  egress  to  the  lots.    It  is  our  position  that 
even  if  this  Court  finds  that  situation  to  be  the  fact 
the  State  is  still  entitled  to  more  than  nominal  value 
by  reason  of  the  fact  that  the  land  was  not  used 
for  ingress  and  egress  and  was  in  exactly  the  same 
condition   as   the   adjacent   property.    However,   we 
do  not  concede  that  the  strips  were  retained  only  for 
ingress  and  egress.    The  statute  under  which  these 
conveyances  were   made   reads   in   part   as   follows: 
u*  *  *  After  the  establishment  of  the  water 
line  front  as  above  provided,  the  Commissioners 
shall  have  all  the  property  lying  within  the  same 
belonging  to  the  State  surveyed,  subject  to  the 
approval  of  the  State  Board,  into  lots  and  blocks 
in  accordance  with  the  official  map  survey  of  the 
City  of  San  Francisco,  reserving  so  much  there- 
of for  streets,  docks,  piers,  slips,  canals,  drains 
or  other  use  necessary  for  the  public  convemience 
and  the  purposes  of  commerce,  as  in  their  judg- 
ment may  he  required,  and  have  two  maps  of 


the  same  prepared  showing  the  property  as  re- 
surveyed  to  the  water  line  front,  the  streets, 
blocks,  reservations,  and  everything  necessary  to 
be  shown  by  such  maps ;  *  *  * 

*  *  * 

^^  After  the  Commissioners  shall  have  complied 
with  the  provisions  of  section  four  of  this  Act, 
they  shall  proceed  to  sell  at  public  auction,  and 
as  hereinafter  provided,  in  some  public  place  in 
the  City  of  San  Francisco,  all  the  right,  title  and 
interest  of  the  State  of  California  in  and  to  the 
property  in  the  lots  described  in  section  four. 

*  *  *"  (Italics  ours.) 

California  Statutes,  1867-8,  p.  716. 

In  accordance  with  the  mandate  of  the  statute  the 
State  conveyed  certain  portions  of  the  area  of  the 
condemnation  and  by  specific  direction  of  the  statute 
retained  title  to  part  of  the  area,  some  of  which  latter 
portions  are  the  subject  of  the  State's  claim  in  this 
litigation. 

Appellee  seeks  to  rely  on  the  case  of  McGinn  v. 
State  Board  of  Harhor  Commissioners,  113  Cal.  App. 
695,  stating  that  in  the  McGinn  case  the  California 
Court  upheld  the  right  of  a  lot  owner  in  the  sub- 
merged area  to  access  from  the  street  and  contends 
that  the  McGinn  case  is  indistinguishable  from  the 
case  at  bar. 

We  believe  that  the  District  Court  reached  a  cor- 
rect result  in  the  McGinn  case  although  in  doing  so 
the  Court  indulged  in  some  unfortunate  dictum, 
which  dictum  was  totally  unnecessary  to  the  holding 


of  the  case,  and  in  all  probability  it  is  this  dictum 
that  has  confused  the  appellee.  The  Court  in  the 
McGinn  case  does  state  that  the  Act  of  1872  consti- 
tuted a  dedication.  However,  such  a  holding  is  directly 
contrary  to  the  holding  of  the  Supreme  Court  of 
this  State  in  Diggins  v.  Hartshorne,  108  Cal.  154, 
where  the  Supreme  Court  stated: 

^^The  terms  of  section  1  of  the  act  do  not  re- 
quire that  the  streets  laid  down  upon  the  map 
shall  have  been  actually  opened  and  dedicated  to 
public  use  before  the  supervisors  could  order 
their  improvement.  *  *  * 

*' While  the  declaration  in  the  statute  that  the 
streets  laid  down  upon  the  designated  majDs  are 
open  public  streets,  ^for  the  purpose  of  this  law,' 
did  not  of  itself  make  them  in  fact  public  streets 
if  they  were  not  so  already,  yet  these  spaces  upon 
the  maps  were  thereby  identified  as  objects  of 
reference  by  which  to  describe  the  limits  of  any 
improvement  which  might  be  made. 
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Neither  Diggins  v,  Ilartshorne,  108  Cal.  154,  nor 
People  V,  Williams,  621  Cal.  498,  which  contained  a 
similar  holding,  were  cited  in  the  McGinn  case  and 
were  obviously  overlooked  by  the  Court.  However, 
the  dicta  referred  to  is  completely  unnecessary  to  the 
decision. 

In  the  McGinn  case  the  judgment  granted  an  in- 
junction to  an  abutting  lot  owner  against  an  obstruc- 
tion of  the  street  in  front  of  the  lot  where  both  the 
lot  and  the  street  had  been  reclaimed,  and  the  street 
had  been  in  use  for  approximately  twenty-five  years. 
This  fact  alone  constitutes  a  primary  distinction  be- 


tween  the  McGinn  case  and  the  case  at  bar.  There- 
fore, the  decision  of  the  District  Court  holding  that 
the  lot  owner  had  a  right  to  unobstructed  ingress 
and  egress  from  his  property  was  clearly  right  under 
the  law  of  this  State. 

Davidow  v,  Griswold,  23  Cal.  App.  188; 

Archer  v,  Salinas  City,  93  Cal.  43; 

Berton  v.  All  Persons,  176  Cal.  610; 

Eltinge  v.  Santos,  171  Cal.  278. 

The  second  point  of  distinction  between  the 
McGinn  case  and  the  case  at  bar  is  that  the  McGinn 
case  involved  Channel  Street  between  Seventh  Street 
and  Carolina  Street,  and  this  area  was  expressly 
dedicated  by  the  Legislature  as  an  open  public  canal 
by  the  Act  of  March  26,  1868  (Stats.  1867-68,  p.  355). 

This  Act  referred  only  to  Channel  Street  and  had 
no  application  whatever  to  any  of  the  area  involved 
in  this  litigation.  Insofar  as  the  McGinn  case  opinion 
asserts  that  a  sale  of  lots  from  a  map  thereby  irrev- 
ocably dedicates  the  streets  shown  on  the  map  to 
public  use,  it  again  misstates  the  law.  In  fact,  its 
own  language  shows  such  misstatement: 

^^  Having  authorized  the  preparation  of  the 
map  and  having  approved  the  map  as  filed  with 
the  streets,  lanes,  and  other  public  places  delin- 
eated thereon,  the  state  stood  m  the  same  posi- 
tion as  all  owners  of  private  property,  and  must 
therefore  be  deemed  to  have  dedicated  to  public 
use  all  the  public  highways  and  places  as  delin- 
eated upon  that  map.  Having  immediately  sold 
these  lots  in  accordance  with  the  map,  the  state 
was   without   authority   thereafter  to  withdraw 


from  public  use  any  of  the  streets  shown  upon 
the  map." 

But,  in  fact,  the  right  of  such  a  private  seller  to  with- 
draw the  dedication  so  far  as  the  public  is  concerned 
has  long  been  established  in  this  State. 

Los  Angeles  v.  Kysor,  125  Cal.  463; 

City  of  Anaheim  v.  Langenherger,  134  Cal.  608; 

City  of  Sacramento  v.  Clunie,  120  Cal.  29; 

Archer  v.  Salinas  City,  93  Cal.  43. 

In  summary,  therefore,  it  can  be  pointed  out  that 
the  decision  in  the  McGinn  case  is  clearly  sound  by 
reason  of  the  fact  that  the  area  there  in  question  has 
been  reclaimed  and  used  by  the  public  under  what  at 
least  amounted  to  color  of  authority  for  a  period  of 
from  twenty  or  twenty-five  years,  that  the  property 
owners'  rights  to  continue  to  have  unobstructed  pas- 
sage was  clearly  established  and  the  public's  right  to 
use  the  street  had  been  clearly  established.  But  the 
determination  that  the  Acts  of  the  Legislature  did 
not  constitute  a  dedication  and  that  the  sales  by  the 
Tidelands  Commissioners  did  not  constitute  a  dedi- 
cation, had  already  been  determined  adversely  to  the 
dicta  in  the  McGinn  case  by  the  Supreme  Court  of 
this  State  in  the  case  of  People  v,  Williams,  64  Cal. 
498  and  in  the  case  of  Diggins  v.  Hartshorne,  108  Cal. 
154,  neither  of  which  is  cited  in  the  McGinn  case. 
In  the  light  of  these  authorities  by  our  highest  Court, 
appellee  can  take  no  comfort  from  the  dicta  of  the 
District  Court  of  Appeal  in  the  McGinn  case.  It 
should  also  be  borne  in  mind  that  the  portion  of 
Channel   Street   involved   in   the   McGinn   case   was 


an  open  public  street,  whereas  the  area  involved  in 
the  case  at  bar  lay  from  ten  to  twenty  feet  under 
the  waters  of  the  Bay  of  San  Francisco,  which  fact, 
in  itself,  constitutes  a  primary  distinction  between  the 
two  cases.  We  are  at  a  loss  to  understand  how  ap- 
pellee can  seriously  contend  that  the  area  involved 
in  the  case  at  bar  was  impressed  with  an  easement. 

Appellee  further  argues  that  the  abutting  lot  own- 
ers have  a  right  appurtenant  to  their  lots  to  have  the 
areas  laid  down  on  the  map  as  streets  maintained  as 
such,  and  from  that  premise  appellee  contends  that 
the  street  areas  are  impressed  with  street  easements, 
and  that  therefore  their  value  is  nominal.  The  cases 
cited  by  appellee  for  this  proposition  all  dealt  with 
situations  where  the  streets  were  then  available  for 
use  as  such.  The  case  at  bar  has  a  clear  distinction 
in  that  it  involved  an  area  where  reclamation  was 
a  physical  condition  precedent  to  the  use  of  the  streets 
as  such.  It  has  not  been  denied  by  the  State  that 
if  the  land  were  reclaimed  the  potential  easement  of 
the  lot  owners  might  ripen  into  a  full  easement.  That 
is  precisely  the  situation  which  occurred  in  the 
McGinn  case;  but  if  reclamation  had  taken  place 
other  values  and  factors  would  be  present  which 
would  put  an  entirely  different  face  upon  the  values 
of  the  State's  interest  in  the  area.  If  it  is  specula- 
tive to  value  the  lots  as  though  reclamation  were 
completed,  it  is  just  as  speculative  to  value  the  State's 
interest  in  the  areas  mapped  as  streets  as  though  the 
reclamation  had  been  completed.  In  the  latter  event 
the  State  would  have  other,  much  greater  and  com- 
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pensating    values,    and    could    willingly    forego    the 
value  claimed  for  this  area. 

The  cases  relied  upon  by  appellee  have  clearly 
pointed  out  that  while  the  purchasers  of  the  lots  had 
a  right  to  use  the  streets  for  purposes  of  ingress  and 
egress,  the  sale  itself  did  not  constitute  a  public  dedi- 
cation. 

In  Danielson  v,  Sykes,  157  Cal.  686,  689,  cited  by 
appellee,  the  Court  states: 

^^It  is  a  thoroughly  established  proposition  in 
this  state  that  when  one  lays  out  a  tract  of  land 
into  lots  and  streets  and  sells  the  lots  by  ref- 
erence to  a  map  which  exhibits  the  lots  and 
streets  as  they  lie  with  relation  to  each  other, 
the  purchasers  of  such  lots  have  a  private  ease- 
ment in  the  streets  opposite  their  respective  lots, 
for  ingress  and  egress  and  for  any  use  proper 
to  a  private  way,  and  that  this  private  easement 
is  entirely  independent  of  the  fact  of  dedication 
to  public  use,  and  is  a  private  appurtenance  to 
the  lots,  ***''.  (Italics  supplied.) 


II. 

APPELLEE'S  DISTINCTION  OF  THE  CASE  OF  UNITED  STATES 
V.  BENEDICT,  261  U.  S.  294  IS  IMPROPER. 

Appellee  has  cited  eight  cases  to  support  its  con- 
tention that  the  rule  laid  down  in  United  States  v. 
Benedict,  280  Fed.  76  (affirmed  261  U.  S.  294),  is 
no  longer  followed  by  the  Courts.  Not  one  of  the 
cited  cases  are  applicable  to  the  situation  either  in 
the  case  at  bar  or  in  the  Beyiedict  case,  and  in  citing 


these  eases  as  authority  appellee  has  consistently 
overlooked  the  fundamental  distinction  between  the 
Benedict  case  and  the  cases  cited.  It  has  been  our 
contention  throughout  that  the  Benedict  case  is  par- 
allel with  the  case  at  bar,  and  so  we  likewise  contend 
that  the  distinction  which  appellee  endeavors  to  draw 
between  the  cases  cited  and  the  case  at  bar  is  un- 
warranted. 

As  we  have  pointed  out  at  considerable  length  in 
our  opening  brief,  in  the  Benedict  case  the  land  re- 
served for  streets  lay  under  the  water  and  had  never 
been  used  or  opened  as  streets.  Parenthetically,  we 
again  wish  to  note  that  the  case  at  bar  is  stronger 
than  the  Benedict  case  since  in  the  Benedict  case  the 
land  owned  by  the  city  could  only  have  been  used  as 
streets  and  we  deny  that  such  was  true  in  the  case 
at  bar.  However,  appellee  has  cited  as  contrary  to 
the  Benedict  case  the  following,  all  of  which  may  be 
readily  distinguished. 

In  Mayor  and  City  Cotmcil  of  Baltimore  v.  United 

States,  147  Fed.  (2d)  786,  the  Court  states : 

^^The  nature  of  the  interest  owned  by  the  mu- 
nicipality in  public  streets  and  alleys,  as  con- 
trasted with  the  interest  of  the  abutting  owners, 
has  been  defined  by  the  courts  of  Maryland,  and 
the  decisions  show  that  the  view  maintained  by 
the  City  is  untenable.  The  interest  of  the  City 
in  public  streets  and  alleys  is  not  for  all  practi- 
cal purposes  equivalent  to  a  fee.  It  is  true  that 
when  land  is  dedicated  to  the  City  for  street 
purposes,  the  City  acquires  as  trustee  for  the 
public  not  only  the  easement  of  passage  but  also 
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the  right  to  grade  and  improve  the  surface,  and 
to  lay  drains,  sewers  and  pipes  for  various  utili- 
ties beneath  the  surface  of  the  land.  But,  on 
the  other  hand,  the  person  in  whom  the  fee  re- 
sides, e.  g.,  the  abutting  owner,  retains  substan- 
tial rights  notwithstanding  the  dedication.  He 
may  maintain  trespass  or  ejectment  or  waste  for 
the  invasion  of  his  rights,  such  as  the  unauthor- 
ized deposit  of  material  or  rubbish  upon  the 
soil"  (cases  cited);  *'he  may  demand  compensa- 
tion for  an  additional  servitude,  for  example, 
the  erection  of  telephone  poles"  (cases  cited), 
*^and  he  retains  riparian  rights  in  adjacent 
waters  even  when  the  public  authority  requires 
an  easement  for  a  highway  along  the  shore" 
(cases  cited).  ''In  other  words,  the  interest  of 
the  abutting  owner  is  not  a  contingent  interest 
but  a  present  subsisting  ownership  of  the  fee, 
subject  only  to  the  easement  in  favor  of  the 
public;  and  if,  for  any  reason,  the  easement  is 
abandoned,  the  entire  beneficial  interest  in  the 
land  reverts  to  him."  (Cases  cited)  (147  Fed. 
(2d)  786,  788-9.) 

In  United  States  v.  Prince  William  County,  9  F. 
Supp.  219  (aff'md  79  Fed.  (2d)  1007),  the  award  of 
the  area  lying  under  the  street  was  given  to  the 
adjoining  property  owner  since  under  the  law  of 
Virginia  the  adjoining  owner  took  to  the  center  of 
the  street. 

In  United  States  v.  Los  Angeles  County,  163  Fed. 
(2d)  124,  the  comity  owned  only  an  easement  and 
did  not  own  the  fee. 
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The  above  three  cases  are  distinguished  from  the 
case  at  bar  since  the  rule  is  well  established  in  Cali- 
fornia that  the  grantee  of  a  metes  and  bounds  descrip- 
tion to  a  line  of  a  street  takes  title  onlv  to  the  line. 

Warden  v.   South  Pasadena  Realty   Co.,   178 

Cal.  440,  442; 
Berton  v.  All  Persons  Etc,  176  Cal.  610,  614; 
Joens  V,  Baumbach,  193  Cal.  567,  571 ; 
Macadamizing   Co,  v.   Williams,  70   Cal.   534, 

541; 
Severy  v.  C.  P.  R.  R.  Co.,  51  Cal.  194,  196. 

In  the  following  cases  cited  by  appellee,  the  Court 
reiterates  its  well-established  rule  that  where  a  pub- 
lic street  or  road  is  taken  the  measure  of  compensa- 
tion is  the  substitution  of  new  facilities  for  the  ones 
condemned. 

Woodville  v.  United  States,  152  P.   (2d)  735; 
Jefferson    County    v.    Tennessee    Valley    Au- 
thority, 146  F.  (2d)  564; 
United  States  v.  0.866  of  an  Acre  of  Land, 

65  F.  Supp.  827 ; 
United  States  v.  Alder  son,  53  F.  Supp.  528. 

All  of  these  cases  cited  above  are  the  ones  cited 
by  appellee  under  the  proposition  that  the  rule  of 
the  Benedict  case  is  no  longer  followed.  However, 
in  each  and  every  one  of  the  cited  cases  the  streets 
condemned  were  used  as  streets  and  roads  and  had 
long  been  impressed  with  an  easement.  None  of  these 
cases  are  parallel  either  to  the  case  at  bar  or  to  the 
Benedict  case  for  in  both  of  the  latter  the  so-called 
streets  had  never  been  used  for  ingress  or  egress  to 
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property  and  in  both  instances  the  strips  of  land 
lay  under  water.  It  is  true  that  appellee  refers  to 
the  rule  of  the  Benedict  case  as  a  dictum  but  in  so 
doing  appellee  has  overlooked  the  fundamental  prin- 
ciple of  that  case. 

Appellee  has  endeavored  to  distinguish  the  Bene- 
dict case  by  contending  that  an  award  there  was  made 
for  the  whole  and  that  the  problem  before  the  Court 
was  the  proper  apportionment  of  the  award.  Ob- 
viously, this  is  no  distinction  at  all.  The  only  dif- 
ference between  the  Benedict  case  and  the  case  at 
bar  is  that  in  the  Benedict  case  only  the  Langley 
Estate  and  the  city  claimed  an  interest,  whereas  in 
the  case  at  bar,  in  addition  to  the  State,  numerous 
land  holders  claimed  an  interest.  The  real  point  is 
that  if  the  strips  of  land  lying  under  the  water  were 
streets  in  the  Benedict  case  then,  as  such,  the  city 
would  only  be  entitled  to  nominal  compensation,  but 
if,  as  a  matter  of  fact,  all  of  the  property  lying  under 
water  is  acreage  then  all  of  the  owners  are  entitled 
to  compensation  for  their  proportionate  share  of  the 
acreage.  That  is  precisely  what  the  Court  held  in 
the  Benedict  case  and  that  is  the  point  we  are  urging 
before  this  Court  in  the  case  at  bar. 


CONCLUSION. 

It  is  respectfully  urged  that  the  judgment  of  the 
trial  Court  awarding  nominal  damages  to  the  appel- 
lant. State  of  California,  on  Parcels  3A  and  3B  in 
case  No.  22147,  and  Parcel  2  in  case  No.  22261,  and 
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Parcel  2  in  case  No.  22416  be  reversed  and  that  this 
Court  either  find  the  value  of  this  property  or  direct 
the  trial  Court  to  make  such  finding. 

Dated,  San  Francisco,  California, 
May  12,  1948. 

Respectfully  submitted, 

Fred  N.  Howser, 

Attorney  General  of  the  State  of  California, 

Harold  B.  Haas, 

Deputy  Attorney  General  of  the  State  of  California, 

Miriam  E.  Wolff, 

Deputy  Attorney  General  of  the  State  of  California, 

Attorneys  for  Appellant, 
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In  the  District  Court  of  the  United  States 
Northern  District  of  California,  Northern  Division 

No.  5082  Civ. 

PUEBLO  TRADING  CO.,  a  Corporation, 

Plaintiff, 

vs. 

EL  CAMINO  IRRIGATION  DISTRICT, 
a  Public  Corporation, 

Defendant. 

COMPLAINT 

The  plaintiff  complains  and  alleges: 

I. 

That  plaintiff  is  a  corporation  organized  and 
existing  imder  and  by  virtue  of  the  laws  of  the 
State  of  Nevada  and  resident  therein. 

II. 

That  the  defendant  is  a  public  corporation, 
namely,  an  irrigation  district  organized  and  exist- 
ing under  and  by  virtue  of  "the  California  Irriga- 
tion District  Act"  of  the  State  of  California,  being 
California  Statutes  1897,  page  254,  as  amended, 
and  a  resident  of  the  State  of  California,  and 
having  its  location  and  principal  place  of  business 
at  or  near  the  town  of  Gerber  in  the  County  of 
Tehama,  in  said  Northern  District  of  California, 
Northern  Division.  [1*] 


*  Page  numbering  appearing  at  foot  of  page  of  Reporter's  certified 
Transcript  of  Record. 
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III. 

That  the  amount  in  controversy,  and  which  is  the 
subject  of  this  action,  is  upwards  of  $3000.00,  ex- 
clusive of  interest. 

IV. 

That  heretofore  the  defendant  Irrigation  Dis- 
trict duly  issued,  sold  and  delivered  its  interest 
bearing  coupon  general  obligation  bonds  in  the 
principal  amount  of  $430,000.00,  or  thereabouts, 
which  said  bonds  were  each  in  the  principal  amount 
of  $1000,  and  bore  interest  at  the  rate  of  6  per 
cent  per  annum  from  date  of  issuance  until  pay- 
ment, which  said  interest  was  represented  by  cou- 
pons due  semi-annually  from  date  of  issuance  to 
date  of  maturity. 

V. 

That  the  plaintiff  is  the  owner  and  holder  of 
certain  of  said  interest  bearing  bonds  in  the  prin- 
cipal amount  of  $53,000.00  all  of  which  became  due, 
and  although  demand  therefor  has  been  made  for 
payment,  are  unpaid,  and  which  said  bonds  are 
more  particularly  described  as  follows,  namely: 

Bonds  No.  27  to  36  inclusive,  which  became  due 
January  1,  1939,  and  were  presented  for  payment 
to  the  Treasurer  of  said  Irrigation  District,  and 
stamped  and  registered  for  non-payment,  under 
the  provisions  of  Sections  24504  and  24505  of  the 
Water  Code  of  the  State  of  California,  and 

Bonds  No.  37  to  42  inclusive  and  No.  46  to  50 
inclusive  which  matured  January  1,  1940,  and  were 
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presented  as  aforesaid  to  the  said  Treasurer  and 
stamped  on  January  2,  1940,  and 

Bonds  No.  51  to  56  inclusive  and  No.  59  to  65 
inclusive  which  fell  due  January  1,  1941,  and  were 
presented   as   aforesaid   and   stamped   January   2, 

1941,  and 

Bonds  No.  66,  67  and  68  due  January  1,  1942, 
which  were  presented  and  stamped  as  aforesaid 
January  1,  1942,  except 

That  of  the  aforesaid  bonds  No.  62  to  65  were 
presented  [2]  and  stamped  on  January  16,  1941, 
and 

Bonds  No.  7,  8  and  11,  which  became  due  Jan- 
uary 1,  1937,  were  presented  and  stamped  as  afore- 
said Jime  24,  1937,  and 

Bonds  No.  17  to  23  inclusive,  which  became  due 
January  1,  1938,  were  presented  and  stamped  as 
aforesaid  January  3,  1938,  and 

Also  Bond  No.  74  which  became  due  January  1, 

1942,  and  Bonds  No.  103,  104,  106,  107  and  108, 
which  became  due  January  1,  1944,  and  have  ne^^er 
been  stamped  under  the  provisions  of  said  sections 
of  the  Water  Code  or  otherwise. 

VI. 

That  the  whole  of  said  bonds  and  each  of  them 
is  due,  owing  and  unpaid,  and  that  the  said  bonds 
which  were  registered  as  aforesaid  and  stamped, 
bear  interest  at  the  rate  of  7  per  cent  per  annum 
from  their  respective  dates  of  presentation  and 
registration,  and  that  said  bonds  No.  74,  103,  104, 
106,  107  and  108  bear  interest  at  the  rate  of  6  per 
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cent  per  annum  from  their  respective  dates  until 
maturity,  and  that  none  of  said  interest  has  been 
paid  although  demand  therefor  has  been  made. 

Wherefore,  plaintiff  prays  for  judgment  against 
the  defendant  for  the  sum  of  $53,000  principal,  to- 
gether with  interest  at  7  per  cent  per  annum  on 
the  said  registered  bonds  from  their  respective 
dates  of  presentation  and  stamping  thereof  to  date 
of  judgment,  and  at  the  rate  of  6  per  cent  per 
annum  on  the  said  unregistered  bonds  from  the 
date  of  maturity  thereof  until  date  of  judgment, 
for  plaintiff's  costs  of  suit,  and  for  such  other 
relief  as  may  be  proper. 

W.  COBURN  COOK, 

Attorney  for  Plaintiff. 

[Endorsed]:     Filed  Jan.   1,  1945.   [3] 

Office  of  the  Sheriff 

of  the  County  of  Tehama — ss. 

I  hereby  certify  that  I  received  the  annexed  Sum- 
mons on  the  6th  day  of  January,  A.D.  1945,  and 
that  I  personally  served  the  said  Summons  and  a 
copy  of  the  complaint  therein  referred  to,  upon 
the  hereinafter  named  defendant,  personally,  in  the 
County  of  Tehama,  State  of  California,  by  deliv- 
ering to  and  leaving  with  each  of  said  hereinafter 
named  defendant  a  copy  of  said  Summons  and  a 
copy  of  said  Complaint  at  the  time  set  opposite 
his  name  respectively. 
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Name  of  Defendant  served:  Roy  Pyle  as  Secre- 
tary of  the  El  Camino  Irrigation  District,  a  public 
corporation. 

Time  of  service :  Jan.  10,  1945. 

Dated  at  Red  Bluff  this  10th  day  of  January, 
1945. 

J.  N.  PROOME, 
Sheriff, 

By  EDWARD  MOLLER, 
Deputy  Sheriff.  [4] 


In  the  District  Court  of  the  United  States 
Northern  District  of  California,  Northern  Division 

No.  5082  Civ. 

PUEBLO  TRADING  CO.,  a  Corporation, 

Plaintiff, 

vs. 

EL  CAMINO  IRRIGATION  DISTRICT, 
a  Public  Corporation, 

Defendant. 

JUDGMENT  BY  DEFAULT 

In  this  action  the  defendant  El  Camino  Irriga- 
tion District  having  been  served  with  summons  and 
complaint,  and  having  failed  to  answer  the  com- 
plaint or  to  appear  herein,  and  the  time  for  an- 
swering and  appearing  having  expired,  and  the 
default  of  said  defendant  having  been  duly  entered 
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upon  application  of  plaintiff  by  and  through  plain- 
tiff's attorney  W.  Coburn  Cook,  Esq. 

It  Is  Hereby  Ordered,  Adjudged,  and  Decreed 
that  the  plaintiff  Pueblo  Trading  Co.,  a  corpora- 
tion, have  and  recover  from  the  defendant  El 
Camino  Irrigation  District,  a  Public  Corporation, 
the  sum  of  $53,000.00  principal  and  $18,181.65  in- 
terest, plus  costs  in  the  sum  of  $19.00,  and  that 
said  amounts  shall  bear  interest  from  the  date 
hereof  until  paid  at  the  rate  of  7  per  cent  per 
annum. 

It  Is  Further  Ordered  that  the  defendant  El 
Camino  [5]  Irrigation  District  make  provision  for 
the  payment  of  this  judgment  by  levying  and  col- 
lecting assessments  against  the  lands  in  said  irri- 
gation district  in  the  manner  provided  under  the 
provisions  of  Division  11  of  the  Water  Code  of 
the  State  of  California,  and  that  upon  the  failure 
or  refusal  of  the  defendant  and  its  officers  to  make 
such  provision,  that  the  Board  of  Supeivisors  and 
other  officers  of  the  County  of  Tehama,  State  of 
California,  make  provision  for  the  payment  of  tliis 
judgment  by  levying  and  collecting  assessments 
against  the  lands  in  said  district  in  the  manner 
provided  by  the  said  Division  11  of  the  Water 
Code  of  the  State  of  California,  and  that  for  that 
purpose  this  Court  retain  jurisdiction  of  the  cau?e 
and  that  the  plaintiff  may  apply  to  the  Court  for 
such  further  relief  as  may  be  appropriate  to  obtain 
satisfaction  of  the  judgment. 

It  Is  Further  Ordered  that  the  plaintiff'  is  en- 
titled to  have  this   judgment  paid   out   of   funds 
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available  for  payment  under  tlie  provisions  of  said 
Water  Code  in  the  order  in  which  the  ])onds,  upon 
which  this  action  is  brought,  were  presented  to  the 
Treasurer  of  said  district  as  alleged  in  paragraph  V 
of  the  complaint,  and  the  Court  determines  that  the 
dates  of  presentation  of  said  bonds  are  as  follows: 

Bonds  27  to  36  inclusive,  Tot.  Prin.  Amount 
$10,000.00  presented  January  1,  1939. 

Bonds  37  to  42  and  46  to  50  inclusive,  Tot. 
Prin.  Amount  $13,000.00,  presented  January  2, 
1940. 

Bonds  51  to  56  inclusive  and  59  to  61  inclu- 
sive, Totl.  Prin.  Amount  $7,000.00,  presented 
January  2,  1941. 

Bonds  66,  67,  68,  Tot.  Prin.  Amoimt  $3,000.00, 
presented  January  1,  1942. 

Bonds  62  to  65  inclusive.  Tot.  Prin.  Amount 
$4,000.00,  presented  January  16,  1941. 

Bonds  7,  8  and  11,  Tot.  Prin.  Amount 
$3,000.00,  presented  [6]  June  24,  1937. 

Bonds  17  to  23  inclusive.  Tot.  Prin.  Amount 
$7,000.00,  presented  January  3,  1938. 

Bonds  74,  103,  104,  106,  107,  108,  Tot.  Prin. 
Amount  $6,000.00,  were  not  presented,  but 
priority  is  established  as  of  the  date  of  the 
entry  of  this  judgment. 

Dated,  February  13th,  1945. 

MARTIN  I.  WELSH, 

Judge   U.   S.   District   Court. 

[Endorsed] :     Piled  Feb.  13,  1945.  [7] 
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Office  of  the  Sheriff 

of  the  County  of  Tehama — ss. 

I  hereby  certify  that  I  received  the  annexed 
copies  of  Judgment  on  the  2nd  day  of  Sept.,  A.D. 
1946,  and  that  I  personally  served  the  said  copies 
of  judgment  upon  the  hereinafter  named  defend- 
ants, personally,  in  the  County  of  Tehama,  State 
of  California,  by  delivering  to  and  leaving  with 
each  of  said  hereinafter  named  defendants  a  copy 
of  said  copies  of  judgment  at  the  time  set  opposite 
their  names  respectively. 

Name  of  defendants  served:  L.  P.  Carpenter  as 
Director  of  the  El  Camino  Irrig.  District;  Ludwig 
Witte  as  Director  of  the  El  Camino  Irrig.  District. 

Time  of  service:  Sept.  27,  1946. 

Dated  at  Red  Bluff,  California,  this  27th  day  of 
Sept.,  1946. 

J.  N.  FROOME, 
Sheriff. 

By  EDWARD  MOLLER, 
Deputy  Sheriff.  [8] 
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Office  of  the  Sheriff 

of  the  County  of  Tehama — ss. 

I  hereby  certify  that  I  received  the  annexed 
Certified  copies  of  Judgment  on  the  2nd  day  of 
Sept.,  A.D.  1946,  and  that  I  personally  served  the 
said  Judgments  upon  the  hereinafter  named  de- 
fendants, personally,  in  the  County  of  Tehama, 
State  of  California,  by  delivering  to  and  leaving 
with  each  of  said  hereinafter  named  defendants  a 
copy  of  said  Judgments  at  the  time  set  opposite 
their  names  respectively. 

Name  of  defendant  served:  Arthur  Ludeman  as 
District  Attorney  of  Tehama  County;  W.  E.  Roch- 
ford  as  Assessor  of  Tehama  County. 

Time  of  service:  September  5,  1946. 

Name  of  defendant  served:  Cresent  Upton  as 
Treasurer  of  Tehama  County. 

Time  of  service:  September  12,  1946. 

Dated  at  Red  Bluff,  California,  this  5th  day  of 
September,  1946. 

J.  N.  FROOME, 
Sheriff.   [9] 
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Office  of  the  Sheriff, 

of  the  County  of  Tehama — ss. 

I  hereby  certify  that  I  received  the  annexed 
Judgment  by  Default  on  the  19th  day  of  August, 
A.D.  1946,  and  that  I  personally  served  the  said 
Judgment  upon  the  hereinafter  named  defendants, 
personally,  in  the  County  of  Tehama,  State  of  Cali- 
fornia, by  delivering  to  and  leaving  with  each  of 
said  hereinafter  named  defendants  a  copy  of  said 
Judgment  at  the  time  set  opposite  their  names 
respectively. 

Name  of  defendant  served:  B.  A.  Osborn  as 
Chairman  of  the  Board  of  Supervisors  of  Tehama 
County,  and  Sam  Ayers,  J.  P.  Burton,  G.  L.  Childs 
and  Walter  Mayes  as  members  of  the  Board. 

Time  of  service:  August  19,  1946. 

Name  of  defendant  served:  Cornie  Grootveld  as 
a  Director  of  the  El  Camino  Irrigation  District. 

Time  of  service:  August  28,  1946. 

Dated  at  Red  Bluif,  California,  this  28th  day 
of  August,  1946. 

J.  N.  FROOME, 
Sheriff.   [10] 
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[Title  of  District  Court  and  Cause.] 

ORDER 

Upon  reading  and  filing  the  affidavit  of  W. 
Coburn  Cook,  Esq.,  on  behalf  of  the  plaintiff  herein, 
and  it  appearing  therefrom  that  the  supervisors 
and  officers  of  the  County  of  Tehama,  State  of 
California,  have  failed  and  refused  to  carry  out 
the  judgment  and  order  of  this  court  requiring 
them  to  make  provision  for  the  payment  of  the 
judgment  herein  by  the  levy  and  collection  of  taxes 
and  assessments,  and  good  cause  appearing  therefor. 

It  Is  Ordered  that  the  said  Board  of  Super- 
visors and  officers  of  Tehama  County,  California, 
namely  B.  A.  Osborn,  S.  E.  Ayer,  J.  P.  Burton, 
Walter  Mayes  and  Walter  Bunting,  members  of 
Tehama  County  Board  of  Supervisors,  and  W.  E. 
Rochford,  Assessor  of  Tehama  County,  show  cause 
before  this  court  on  the  18th  day  of  August,  1947, 
at  the  hour  of  3  o'clock  p.m.,  in  the  Court  Room 
of  this  Court  in  the  Postoffice  Building  in  Sacra- 
mento, California,  why  they  and  each  of  them 
should  not  be  punished  for  contempt  of  court  for 
disobedience  of  the  judgment  [11]  made  and  en- 
tered herein  on  the  13th  day  of  February,  1945,  and 
why  such  further  order  in  the  premises  should  not 
be  made  as  will  insure  the  levy  and  collection  of 
assessments  for  the  satisfaction  of  the  judgment 
herein. 
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This  order  may  be  served  by  the  Sheri:ff  of 
Tehama  County  and  shall  be  so  served  at  least  ten 
days  before  the  time  of  the  hearing  set  forth  above. 

Dated,  July  7,  1947. 

DAL  M.  LEMMON, 

Judge,  U.  S.  District  Court. 

[Endorsed]:     Filed  July  7,  1947.  [12] 

Office  of  the  Sheriff 

of  the  County  of  Tehama — ss. 

I  hereby  certify  that  I  received  the  annexed 
Order  on  the  13th  day  of  August,  A.D.  1947,  and 
that  I  personally  served  the  said  Order  upon  the 
hereinafter  named  defendant,  personally,  in  the 
County  of  Tehama,  State  of  California,  by  deliver- 
ing to  and  leaving  with  each  of  said  hereinafter 
named  defendant  a  copy  of  said  Order  at  the  time 
set  opposite  his  name  respectively. 

Name  of  defendant  served:  W.  E.  Rochford  as 
County  Assessor. 

Time  of  service:  August  13,  1947. 

Dated  at  Red  Bluff,  California,  this  13th  day  of 
August,  1947. 

J.  N.  FROOME, 
Sheriff.  [13] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

State  of  California, 
County  of  Stanislaus — ss. 

W.  Coburn  Cook,  being  duly  sworn,  says: 

He  is  attorney  for  the  plaintiff  Pueblo  Trading 
Co.  in  this  case ;  that  on  or  about  February  13,  1945, 
a  judgment  was  entered  in  this  Court  against  the 
defendant,  which  said  judgment  contained  provi- 
sions requiring  the  Board  of  Supervisors  and  other 
Officers  of  the  County  of  Tehama,  State  of  Cali- 
fornia, to  make  provision  for  the  payment  of  the 
judgment  herein  by  levying  and  collecting  assess- 
ments against  the  lands  in  the  district  as  provided 
by  Division  11  of  the  Water  Code  of  the  State  of 
California;  that  thereafter  a  certified  copy  of  said 
judgment  was  served  upon  the  Board  of  Directors 
of  defendant  El  Camino  Irrigation  District,  said 
directors  being  Cornie  Grootveld,  L.  F.  Carpenter 
and  Ludwig  Witte;  that  a  certified  copy  of  said 
judgment  was  also  served  upon  the  Board  of  Su- 
pervisors of  Tehama  County,  being  B.  A.  Osborn, 
Sam  Ayers,  [14]  J.  P.  Burton,  G.  L.  Childs  and 
Walter  Mayes,  and  that  a  certified  copy  of  said 
judgment  was  served  upon  Arthur  Ludeman  as 
District  Attorney  of  Tehama  County,  W.  E.  Roch- 
ford  as  Assessor  of  Tehama  County,  Crescent  Upton 
as   Treasurer  of  Tehama   County,   all   as   appears 
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from  afl&davits  of  J.  N.  Proome,  Sheriff,  and  Ed- 
ward MoUer,  Deputy  Sheriff  of  Tehama  County, 
California.  That  there  are  three  directors  of  El 
Camino  Irrigation  District. 

That  in  January,  1947,  a  notice  was  served  upon 
a  majority  of  the  Board  of  Supervisors  of  said 
county,  which  notice  was  in  words  and  figures  as 
set  forth  in  Exhibit  A  hereunto  annexed  and  made 
a  part  hereof  by  this  reference. 

That  the  Board  of  Supervisors  of  said  county, 
the  County  Assessor,  and  Treasurer  and  Tax  Col- 
lector, and  the  District  Attorney  aforesaid,  as  well 
as  the  Directors  and  Officers  of  the  El  Camino 
Irrigation  District,  have  failed  to  make  provision 
for  the  payment  of  the  judgment  herein  by  levying 
or  collecting  assessments  against  the  lands  in  said 
district  as  x>^'ovided  in  the  Water  Code  of  the  State 
of  California  and  refuse  to  do  so. 

Wherefore,  plaintiff  herein  prays  that  an  order 
be  issued  citing  the  supervisors  and  the  aforesaid 
named  officers  of  the  County  of  Tehama  to  show 
cause  before  this  court  why  they  should  not  be 
punished  for  contempt  of  court  for  failure  to  carry 
out  the  orders  of  this  court;  and  that  such  further 
order  be  made  in  the  premises  as  will  insure  pro- 
vision for  payment  of  said  judgment  by  levy  and 
collection  of  taxes  and  assessments  on  the  lands  as 
said  district  as  provided  by  law. 

This  affidavit  is  made  by  the  attorney  of  record 
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for  the  plaintiff  because  he  is  better  informed  of 
the  facts  than  the  officers  of  the  corporation. 

W.  COBURN  COOK. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  June,  1947. 

[Seal]  GILBERT  MOODY, 

Notary  Public  in  and  for  the  County  of  Stanislaus, 
State  of  California. 

[Endorsed]:     Filed  July  7,  1947.  [15] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

State  of  California, 
County  of  Stanislaus — ss. 

H.  R.  Anderson,  being  duly  sworn,  says: 

That  he  is  Secretary  of  the  Pueblo  Trading  Co., 
a  Corporation,  plaintiff  in  the  above  entitled  action, 
and  that  said  corporation  is  organized  and  incor- 
porated under  the  laws  of  the  State  of  Nevada  and 
has  its  residence  therein;  and  that  the  defendant 
El  Camino  Irrigation  District  is  a  public  corpora- 
tion of  the  State  of  California,  which  was  organized 
under  the  provisions  of  Statutes  1897,  page  254, 
as  amended,  and  that  said  public  corporation  is 
located  in  and  has  its  principal  place  of  business 
in  the  County  of  Tehama,  Calif  oinia  ; 

That  all  of  the  facts  set  forth  in  the  complaint 
are  true  and  that  the  plaintiff  is  the  owner  and 
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holder  of  the  bonds  described  therein  in  the  prin- 
cipal face  amount  of  $53,000.00,  and  that  said  bonds 
are  due,  owing  and  unpaid,  and  became  due  upon 
the  dates  set  forth  in  paragraph  V  of  said  com- 
plaint, and  that  those  bonds,  which  were  stated  in 
said  complaint  to  have  been  [16]  presented  for  pay- 
ment, were  presented  for  payment  at  the  time 
therein  stated,  and  bear  interest  at  the  rate  of  7 
per  cent  from  and  after  the  dates  whereon  they 
were  presented  and  up  to  the  time  of  their  being 
so  presented  bear  interest  at  the  rate  of  6  per  cent, 
and  that  those  said  bonds  which  were  not  presented 
for  payment  bear  interest  at  the  rate  of  6  per  cent 
from  the  date  of  their  maturity  until  paid,  and 
that  the  amount  of  said  interest  so  due  is  the  sum 
of  Eighteen  Thousand  One  Hundred  Eighty-one 
and  65/100  Dollars  ($18,181.65). 

H.  R.  ANDERSON. 

Subscribed  and  sworn  before  me  this  2nd  day  of 
February,  1945. 

[Seal]        /s/  GILBERT  MOODY, 
Notary  Public  in  and  for  the  County  of  Stanislaus, 
State  of  California. 

[Endorsed]:     Filed  Feb.  9,  1945.  [17] 
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[Title  of  District  Court  and  Cause.] 

DEMURRER  TO  AFFIDAVIT  FOR 
ORDER  TO  SHOW  CAUSE 

The  Supervisors  and  officers  of  the  County  of 
Tehama,  State  of  California,  demur  to  Plaintiff's 
affidavit  for  order  to  show  cause  on  the  following 
grounds : 

I. 

That  judgment  in  the  above  entitled  matter  goes 
beyond  the  Complaint  in  that  it  directs  the  levy  of 
an  assessment  to  pay  the  judgment,  and  there  ap- 
pears to  be  nothing  in  the  Complaint  which  supports 
such  a  decree. 

II. 

That  the  provisions  of  the  Judgment  concerning 
the  levying  and  collecting  of  an  assessment  are 
beyond  the  prayer  of  the  judgment  and  are  there- 
fore inetfective,  particularly  in  view  of  the  fact 
that  neither  the  County  nor  any  of  the  county  offi- 
cers were  made  parties  to  the  proceedings  or 
brought  before  the  Court  by  any  process  whatso- 
ever. [18] 

III. 

That  it  does  not  appear  from  the  Affidavit  of 
Plaintiff  on  file  herein  that  plaintiff  has  pursued 
the  remedy  provided  to  it  by  Sections  26550  to 
26553,  inclusive,  of  the  Water  Code  of  the  State 
of  California. 

Dated,  August  11,  1947. 

EDMUND  M.  MOOR, 
Attorney  for  Board  of  Supervisors  of  the  County 
of  Tehama. 

[Endorsed]:     Filed  Aug.  14,  1947.   [19] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO 

ORDER  TO  SHOW  CAUSE 

State  of  California, 
County  of  Tehama — sa. 

Edmund  M.  Moor,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  duly  elected,  qualified  and  acting 
District  Attorney  of  the  County  of  Tehama  and 
that  as  such  District  Attorney  he  is  the  official  legal 
adviser  of  the  Board  of  Supervisors  of  said  County 
and  of  the  officers  of  said  County,  and  makes  this 
affidavit  for  and  on  behalf  of  the  Board  of  Super- 
visors and  officers  named  in  the  Order  to  Show 
Cause  issued  by  the  above  entitled  court  in  this 
matter. 

That  for  the  reasons  stated  in  the  Board  of 
Supervisor's  Demurrer  herein  filed,  and  upon  the 
advice  of  the  office  of  the  Attorney  General  of  the 
State  of  California,  embodied  in  that  certain  letter 
dated  September  23,  1946,  a  copy  of  which  is  hereto 
attached,  it  was  your  affiant's  advice  to  said  Board 
of  [20]  Supervisors  and  to  the  officers  of  the  County 
of  Tehama  that  they  do  not  at  this  time  levy  the 
assessment  set  forth  in  the  judgment  obtained  in 
this  matter  on  February  13,  1945. 

That  your  affiant  and  Board  of  Supervisors  and 
officers  of  the  County  of  Tehama,  hold  this  Court  in 
the  highest  regard  and  refrain  from  carrying  out 
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the  order  embodied  in  said  judgment  solely  and 
only  for  the  reason  that  they  desire  the  opportunity 
to  have  their  day  in  Court. 

That  the  Board  of  Supervisors  and  the  officers  of 
Tehama  County  are  of  the  opinion  that  it  would 
be  inequitable  to  levy  an  assessment  based  upon  this 
judgment  of  $50,000.00  when  as  a  matter  of  fact, 
there  are  other  outstanding  bonds  and  interest  on 
bonds  in  a  far  greater  sum  than  is  involved  in  this 
suit. 

That  in  their  opinion  to  levy  an  assessment  at 
this  time  for  the  entire  outstanding  indebtedness 
would  fly  directly  in  the  face  of  the  controlling  law 
on  this  subject  as  announced  in  the  case  of  El 
Camino  Land  Corporation  v.  the  Board  of  Super- 
visors of  Tehama  County,  43  Cal.  App.  2nd.  351, 
and  City  of  Asbury  Park  vs.  Christm.as,  78  Fed. 
2nd,  1003,  in  which  cases  the  Court  held  Writs  of 
Mandate  were  denied  solely  because  to  have  enacted 
the  assessment  would  have  produced  economic  chaos 
and  would  have  been  inequitable. 

Wherefore  your  affiant  prays  that  the  Order  to 
Show  Cause  heretofore  issued  in  the  above  entitled 
matter  be  denied. 

EDMUND  M.  MOOR. 

Subscribed  and  sworn  to  before  me,  this  12th  day 
of  August,  1947. 

[Seal]  ALICE  E.  DAVIS, 

County  Clerk  in  and  for  the  County  of  Tehama, 
State  of  California. 

[Endorsed] :     Piled  Aug.  14,  1947.  [21] 
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[Letterhead  Attorney  General,  State  of  California] 

September  23,  1946. 
Mr.  W.  E.  Rochford 
Tax  Collector 
Tehama  County 
Red  Bluff,  California 

Dear  Walter: 

While  in  Redding,  you  showed  me  a  copy  of  a 
judgment  in  the  case  of  Pueblo  Trading  Company, 
a  corporation,  vs.  El  Camino  Irrigation  District,  a 
public  corporation.  No.  5082  District  Court  of  the 
United  States,  Northern  District,  Northern  Divi- 
sion, which  judgment  was  a  default  judgment 
against  the  Irrigation  District  for  $53,000  principal, 
$18,181.65  interest,  plus  $19.00  costs.  The  judgment 
purported  to  direct  the  District  to  levy  an  assess- 
ment to  satisfy  the  judgment,  and  further  provided 
that,  upon  failure  or  refusal  of  the  District  to  make 
provision  for  payment  by  levying  and  collecting 
assessments,  the  Board  of  Supervisors  and  other 
county  officials  should  do  so.  At  the  time  we  dis- 
cussed the  matter  with  Attorney  L.  C.  Smith,  in 
Redding,  who  represents  the  Irrigation  District. 

Since  my  return  to  Sacramento,  I  have  checked 
the  record  in  the  case,  and  have  also  discussed  it 
further  with  Attorney  Stephen  W.  Downey,  with 
whom  the  Chairman  of  the  Board  of  Directors  con- 
ferred concerning  this  default  judgment.  Mr. 
Downey  sent  me  a  copy  of  a  letter  which  he  had 
sent  to  Attorney  Smith,  and  for  your  information, 
I  send  you  enclosed  a  copy  of  that  letter.  :  - 
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From  our  phone  conversation  on  September  17, 
1946,  I  understand  that  neither  nor  any  of  the 
County  officials  were  served  with  a  copy  of  this  de- 
fault judgment  until  after  the  tax  rate  for  the 
County  of  Tehama  had  been  fixed.  We  feel  that  the 
provisions  in  the  judgment  concerning  the  levying 
and  collecting  of  an  assessment  are  beyond  the 
prayer  of  the  judgment,  and  therefore,  ineffective, 
particularly  in  view  of  the  fact  that  neither  the 
County  nor  any  of  the  County  officers  were  made 
parties  to  the  proceeding  or  brought  before  the  court 
by  any  process  whatsoever. 

We  also  feel  that  because  of  the  fact  that  the 
judgment  was  not  called  to  the  attention  of  the 
County  until  after  the  fixing  of  the  rate,  that  the 
County  could  not,  in  any  way,  be  held  guilty  of  a 
contempt  for  having  failed  to  levy  and  collect  an 
assessment.  [22] 

Accordingly,  we  do  not  believe  that  the  County  is 
required  to  do  anything  at  this  time,  particularly  in 
view  of  the  doctrine  of  such  cases  as  El  Camino 
Land  Corporation  vs.  The  Board  of  Supervisors 
of  Tehama  County,  43  Cal.  App.  (2d)  351,  and  City 
of  Asbury  Park  vs.  Christmas,  78  Fed.  (2d)  1003, 
wherein  writs  of  mandate  were  denied  solely  be- 
cause to  have  exacted  the  assessment  would  have 
produced  economic  chaos  and  would  have  been  in- 
equitable. 

We  strongly  urge,  however,  that  the  Board  of 
Supervisors  and  other  County  officials  take  this 
matter  up  with  the  Board  of  Directors  of  the  Irri- 
gation District  and  impress  upon  them  the  need  to 
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work  out  a  solution  of  their  financial  difficulties, 
because  it  is  quite  possible  that,  in  proper  proceed- 
ings, the  County  could  be  compelled  to  levy  and  col- 
lect an  assessment  to  discharge  such  obligations. 

With  kindest  personal  regards,  we  are 
Yours  very  truly, 

EGBERT  W.  KENNY, 
Attorney  General. 
By  /s/  E.  G.  BENAED, 

Deputy  Attorney  General. 
EGB  P 
cc  Attorney  L.  C.  Smith 

Attorney  Stephen  W.  Downey.  [23] 


[Title  of  District  Court  and  Cause.] 

POINTS  AND  AUTHORITIES  IN  SUPPORT 

OF  DEMURRER 

Glenn  vs.  Mitchell  Co.,  282  Fed.  440; 

Securities  Co.  vs.  Van  Loben  Sels,  13  Cal.  App. 
2nd,  265-269  ; 

14  Cal.  Jur.  Page  906  and  10  Year  Sup. ; 

Section  26550-26553,  inclusive.  Water  Code  of 
California. 

[Endorsed] :     Filed  Aug.  14,  1947. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  AND  DEMAND 

To  the  Board  of  Supervisors  of  Tehama  County, 
California : 

You  and  each  of  you  are  hereby  advised  that  the 
Directors  of  the  El  Camino  Irrigation  District  have 
failed  to  levy  any  assessment  for  the  purpose  of 
satisfying  the  judgment  in  this  case,  and  have 
failed  to  take  any  other  action  looking  toward  pay- 
ment thereof,  and  there  having  been  served  upon 
you  certified  copies  of  the  judgment  in  this  case, 
demand  is  made  that  you  forthwith  levy  assessments 
as  provided  in  said  judgment  for  the  purpose  of 
paying  the  same,  and  you  are  further  advised  that 
if  you  continue  to  fail  to  make  such  levy,  applica- 
tion will  be  made  to  the  Federal  Court  for  an  order 
citing  you  for  contempt  of  court  for  failing  to  carry 
out  the  provisions  of  said  judgment. 

You  are  further  advised  that  not  only  does  the 
judgment  require  you  to  do  these  things,  but  the 
laws  of  the  State  of  California  require  you  to  do 
so,  and  put  you  upon  notice  of  the  failure  of  the 
irrigation  district  to  levy  the  assessments  provided 
in  the  statute,  and  that  it  will  be  the  position  of  the 
plaintiff  in  this  case,  that  you  have  knowledge  of 
the  failure  of  the  El  Camino  Irrigation  District  and 
its  Officers  to  levy  any  assessments  for  bond  interest 
or  principal  over  the  past  ten  years. 

Dated:     January  2,  1946. 

W.  COBURN  COOK, 

Attorney  for  Plaintiff.  [25] 
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State  of  California, 
County  of  Sacramento — ss. 

John  P.  Ryan,  being  first  duly  sworn  says:  that 
he  is  a  citizen  of  the  State  of  California  and  over 
the  age  of  21  years  and  not  a  party  to  the  above 
entitled  action;  that  on  or  about  the  3rd  day  of 
January,  1947,  he  served  the  within  Notice  upon  the 
Board  of  Supervisors  of  Tehama  County,  California 
by  delivering  to  and  leaving  with  A.  E.  Davis,  Clerk 
of  the  Board,  B.  A.  Osborn,  Chairman,  W.  E.  Rock- 
ford,  Assessor  and  Tax  Collector  (served  Jan.  4, 
1947)  a  copy  of  said  notice,  personally  in  the 
County  of  Tehama. 

JOHN  P.  RYAN. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  August,  1947. 

[Seal]  M.  B.  BROWN, 

Deputy  Clerk,  U.  S.  District  Court,  Northern  Dis- 
trict of  California. 

[Endorsed] :     Filed  Aug.  18,  1947.  [26] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  SERVICE 

State  of  California, 
County  of  Tehama — ss. 

J.  N.  Frome,  being  duly  sworn,  says: 

That  he  is  the  Sheriff  of  the  County  of  Tehama, 
State  of  California,  and  as  such  Sheriff  received 
the  Order  to  Show  cause  herein  on  the  2nd  day  of 
August,  1947,  and  personally  served  the  same  on  the 
4th  day  of  August,  1947  upon  ea<?h  of  the  following, 
to  wit:  B.  A.  Osborn,  S.  E.  Ayer,  J.  P.  Burton, 
Walter  Mayes,  Walter  Bunting,  members  of  Te- 
hama County  Board  of  Supervisors,  by  delivering 
to  and  leaving  with  each  of  the  within  named  parties 
personally  in  the  County  of  Tehama,  State  of  Cali- 
fornia, a  certified  copy  of  said  Order  to  Show  Cause 
and  a  copy  of  AflSdavit  therein  referred  to. 

J.  N.  FROME. 
Subscribed  and  sworn  to  before  me  this  7th  day 
of  August,  1947. 

[Seal]  IRMA  STALL, 

Notary  Public. 

[Endorsed]:     Filed  Aug.  18,  1947.  [27] 
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In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Northern  Division 

No.  5082  Civ. 

PUEBLO  TRADING  CO.,  a  corporation. 

Plaintiff, 

vs. 

EL  CAMINO  IREIGATION  DISTRICT,  a  public 
corporation. 

Defendant. 

OPINION  AND  ORDER 

Plaintiff  recovered  a  judgment  against  defendant 
by  default  for  the  payment  of  a  sum  of  money  due 
and  owing  on  outstanding  bonds  of  defendant  ir- 
rigation district.  The  judgment  provided  that  the 
money  be  obtained  by  the  defendant  through  as- 
sessment, and  that  in  the  event  that  defendant's 
board  of  directors  failed  to  act  that  the  Board  of 
Supervisors  of  Tehama  County  should  make  pro- 
vision for  the  payment  of  this  sum.  in  the  manner 
provided  by  Division  11  of  the  Water  Code  of  the 
State  of  California.  There  being  no  activity  by  de- 
fendant or  the  Board  of  Supervisors,  an  order  to 
show  cause  why  the  Board  of  Supervisors  of  Te- 
hama County  should  not  be  held  in  contempt  of  the 
order  of  this  court  was  issued  herein.  The  Board  of 
Supervisors  demurred  to  the  affidavit  for  order  to 
show  cause  on  the  ground  that  the  judgment  goes 
beyond  the  complaint,  and  further  that  neither  the 
county  nor  any  part   of   its   officers  were  parties 
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to  this  suit  and  that  the  plaintiff  should  persue  the 
remedies  provided  by  Sections  25650  to  25653  of 
the  Water  Code  of  the  State  of  California. 

Plaintiff  bases  its  argument  in  support  of  its 
theory  that  the  Board  of  Supervisors  were  in  con- 
tempt primarily  upon  the  case  of  ^^  Board  of  Super- 
visors of  Riverside  County  vs.  Thompson"  122  Fed. 
860.  That  case  is  clearly  distinguishable  from  ours. 
There  a  money  judgment  had  been  obtained  in  a 
prior  action  against  an  irrigation  district  and 
the  judgment  remained  unsatisfied.  The  judgment 
creditor  brought  a  second  action  seeking  a  mandate 
requiring  the  board  of  supervisors  to  make  a  levy 
sufficient  to  satisfy  the  judgment.  In  the  second 
action  the  board  of  supervisors  was  afforded  due 
process.  The  members  of  the  board  were  parties 
to  that  action.  They  could  there  present  any  avail- 
able legal  defense. 

For  a  board  of  supervisors  to  be  in  contempt  of 
this  court  they  would  have  had  to  have  been  afforded 
notice  and  an  opportunity  to  be  heard  before  this 
court  would  have  jurisdiction  to  render  a  judgment 
requiring  the  members  thereof  to  perform  their 
statutory  duty  and  for  the  failure  to  perform  which 
the  contempt  is  sought.  Until  that  time  they  would 
not  have  been  afforded  their  constitutional  guaran- 
tee of  ^^due  process."  ^'The  essential  elements  of 
due  process  of  law  are  notice,  and  an  opportunity 
to  be  heard  and  to  defend  in  an  orderly  proceeding 
adapted  to  the  nature  of  the  case  before  a  tribunal 
having  jurisdiction  of  the  cause."  12  Am.  Jur. 
Sec.  573. 
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The  Board  of  Supervisors  not  being  parties  to 
this  action  this  court  had  no  jurisdiction  over  them, 
and  as  there  was  no  jurisdiction  over  the  board  at 
the  institution  of  this  proceeding  the  Board  of 
Supervisors  can  not  now  be  held  [29]  in  contempt 
for  failing  to  perform  a  requirement  in  the  judg- 
ment. ''Due  process  is  not  a  yard  stick  of  definite 
value;  it  has  been  said  to  be  'merely  an  embodiment 
of  the  English  sporting  idea  of  fair  play'."  Peo  vs. 
Tilkin  34  C.A.  2d  Supp.  743. 

The  contempt  proceeding  is  dismissed. 

Dated :     September  23,  1947. 

DAL  M.  LEMMON, 

United  States  District  Judge. 

[Endorsed]:     Filed  Sept.  23,  1947. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Circuit  Court  of  Appeals  for  the  Ninth 

Circuit  (Under  Rule  73) 
Notice  Is  Hereby  Given  that  Pueblo  Trading  Co., 
a  corporation,  hereby  appeals  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  Opinion 
and  Order  made  and  filed  herein  on  September  23, 
1947  and  from  the  whole  thereof. 
Dated:     October  28,  1947. 

W.   COBURN  COOK, 

Attorney  for  Appellant. 
[Endorsed]:     Filed  Nov.   3,   1947.    [31] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT     OF     POINTS     AND     ASSIGN- 
MENT OF  ERRORS  ON  APPEAL 

The  appellant,  Pueblo  Trading  Co.,  a  corporation, 
makes  the  following  assignment  of  errors  which  it 
avers  occurred  in  the  determination  of  this  proceed- 
ing and  in  the  rendering  of  the  Opinion  and  an 
Order  appealed  from,  and  states  that  the  points  on 
which  it  intends  to  rely  on  the  appeal  of  this  cause 
are  the  following: 

1.  The  court  erred  in  making  and  entering  the 
order  dated  September  23,  1947  dismissing  the  con- 
tempt proceedings. 

2.  The  court  erred  in  purging  the  officers  of 
Tehama  County  of  contempt. 

3.  The  court  erred  in  holding  and  determining 
that  the  officers  of  the  County  of  Tehama  were  not 
afforded  due  process. 

4.  The  court  erred  in  holding  and  determining 
that  the  officers  of  the  County  of  Tehama  were  nec- 
essary parties  to  the  action  or  should  have  been 
served  with  notice  before  entry  of  the  judgment. 

5.  The  court  erred  in  permitting  the  officers  of 
Tehama  County  to  in  effect  nullify  the  judgment  by 
means  of  a  demurrer  to  the  contempt  proceedings, 
the  time  for  appeal  having  expired  and  the  time  to 
modify  or  set  aside  the  judgment  having  expired 
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and  the  said  parties  having  had  noti<^e  of  the  entry 
of  the  judgment  against  them. 

Dated:     November  7,  1947. 

W.  COBURN  COOK, 

Attorney  for  Appellant. 

[Affidavit  of  servi<3e  by  mail  attached.] 
[Endorsed]:     Piled  Nov.  8,  1947.  [33] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OP  CONTENTS  OP 
EECORD  ON  APPEAL 

Appellant  Pueblo  Trading  Co.,  a  corporation, 
designates  the  following  as  those  parts  of  the  rec- 
ord as  necessary  for  the  consideration  of  the  points 
on  which  appellant  intends  to  rely  on  this  appeal 
and  for  printing,  to  wit: 

1.  Complaint. 

2.  Judgment  by  Default. 

3.  Affidavit  of  H.  R.  Anderson  dated  Peb.  2, 

1945. 

4.  Affidavit  of  W.  Coburn  Cook  dated  June  9, 

1947. 

5.  Order  to  Show  Cause  dated  July  7,  1947. 

6.  Notice  and  Demand  dated  January  2,  1946. 

7.  All  proofs  of  service,  including  proofs  of 

service  dated  August  7,  1947. 

8.  Opinion    and    Order    dated    September    23, 

1947. 
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9.     Notice  of  Appeal. 

10.  Statement  of  Points  and  Assignment  of  Er- 

rors on  Appeal. 

11.  This  Designation  of  Contents  of  Record  on 

Appeal. 

12.  Demurrer  to  Affidavit  for  Order  to   Show 

Cause  and  Affidavit  of  Edmund  M.  Moor. 
Dated:     November  7,  1947. 

W.  COBURN  COOK, 

Attorney  for  Appellant. 

[Affidavit  of  service  by  mail  attached.] 
[Endorsed]:     Filed  Nov.  8,  1947.  [34] 


CERTIFICATION  OF  CLERK  U.  S.  DISTRICT 
COURT  TO  TRANSCRIPT  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages, 
numbered  from  1  to  34,  inclusive,  contain  a  full, 
true  and  correct  transcript  of  certain  records  and 
proceedings  in  the  case  of  Pueblo  Trading  Co.,  a  cor- 
poration, vs.  El.  Camino  Irrigation  District,  a  pub- 
lic corporation.  No.  5082,  as  the  same  now  remain 
on  file  and  of  record  in  this  office;  said  transcript 
having  been  prepared  pursuant  to  and  in  accordance 
Avith  the  Designation  of  Contents  of  Record  on 
Appeal,  copy  of  which  is  embodied  herein. 

I  furtlier  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  Record  on  Appeal  is  the 
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sum  of  Five  and  40/100  ($5.40),  and  that  the  same 
has  been  paid  to  me  by  the  attorney  for  the  ap- 
pellant herein. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  the  official  seal  of  said  District  Court,  this  22nd 
day  of  November,  A.D.  1947. 

[Seal]  C.  W.  CALBEEATH, 

Clerk. 
By  /s/  F.  M.  LAMBERT, 
Deputy   Clerk. 


[Endorsed]:  No.  11798.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Fueblo 
Trading  Co.,  a  corporation.  Appellant,  vs.  El 
Camino  Irrigation  District,  a  public  corporation; 
B.  A.  Osborn,  S.  E.  Ayer,  J.  P.  Burton,  Walter 
Mayes  and  Walter  Bunting,  Members  of  the  Board 
of  Supervisors  of  Tehama  County,  and  W.  E.  Roch- 
ford.  Assessor  of  Tehama  County,  California,  Ap- 
pellees. Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Northern  Division. 

Filed  November  24,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11798 

PUEBLO  TRADING  CO.,  a  corporation, 

Appellant, 
vs. 

EL  CAMINO  IRRIGATION  DISTRICT, 
a  public  corporation, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL 

The  appellant  adopts  as  the  points  on  appeal  on 
which  it  intends  to  rely,  the  Statement  of  Points 
and  Assignment  of  Errors  on  Appeal  designated  and 
filed  in  the  United  States  District  Court 

Dated:  November  25,  1947. 

/s/  W.  COBURN  COOK, 

Attorney  for  Appellant. 

[Affidavit  of  service  by  mail  attached.] 
[Endorsed]:  Filed  Nov.  28,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL  AND  FOR  PRINTING 

The  appellant  designates  as  those  parts  of  the 
record  as  necessary  for  the  consideration  of  the 
points  upon  which  the  appellant  intends  to  rely  in 
this  appeal  and  for  printing  the  entire  record  on 
appeal  as  designated  in  the  United  States  Circuit 
Court  of  Appeal. 

Dated:  November  25,  1947. 

/s/  W.  COBURN  COOK, 

Attorney  for  Appellant. 

[Affidavit  of  service  by  mail  attached.] 
[Endorsed] :  Filed  Nov.  28,  1947. 
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BRIEF  FOR  APPELLANT. 


jurisdictional  facts  and  pleadings. 

This  is  an  appeal  from  an  order  made  by  the  Dis- 
trict Court  dismissing  contempt  proceedings  in  a 
civil  case  and  holding  that  the  Court  did  not  have 
jurisdiction  of  certain  of  the  appellees  herein  and 
that  they  had  not  been  afforded  due  process. 

The  jurisdiction  of  this  Court  in  this  appeal  is 
under  Section  128(a)  Judicial  Code  as  amended^  28 


U.S.C.A.  225(a),  and  Rule  73,  Federal  Rules  of 
Civil  Procedure.  The  appellant  herein,  Pueblo  Trad- 
ing Co.,  was  the  plaintiff  below  and  obtained  a  judg- 
ment for  a  sum  of  money  upon  ])onds  of  the  El 
Camino  Irrigation  District,  a  public  corporation. 
This  being  a  case  where  a  writ  of  execution  could  not 
issue,  the  judgment  provided  for  payment  by  ordinary 
tax  process.  The  officers  whose  duty  it  was  to  carry 
out  the  tax  process  liad  not  l^een  made  parties  to 
the  action.  The  judgment  provided  that  they  should 
satisfy  the  judgment  and  the  Court  retained  juris- 
diction of  the  cause  for  that  purpose.  After  notifica- 
tion to  them  of  the  requirements  of  the  judgment 
and  their  failure  to  carry  out  the  Court's  order  they 
were  cited  for  contempt  (R.  12-13),  the  order  to  show 
cause  further  providing  that  the  parties  show  cause 
why  ^^such  further  order  in  the  premises  should  not 
be  made  as  will  insure  the  levy  and  collection  of 
assessments  foi*  the  satisfaction  of  the  judgment 
herein.''  The  appellees  appeared  l)y  demurrer  (R.  18) 
and  the  Court  after  a  hearing  issued  its  order  dis- 
missing the  proceedings.  (R.  27.)  This  order  from 
which  the  appeal  was  taken  was  dated  September 
23,  1947,  and  filed  September  23,  1947.  (R.  29.) 
Notice  of  appeal  was  dated  October  28,  1947  and  filed 
November  3,  1947  (R.  29),  and  the  appeal  was  filed 
in  this  Court  on  November  24,  1947.    (R.  33.) 

The  amount  in  dispute  is  the  sum  of  $53,000  (R.  7), 
exclusive  of  interest. 


STATEMENT  OF  THE  CASE. 

Pueblo  Trading  Co.,  a  Nevada  corporation,  brought 
suit  against  the  El  Camino  Irrigation  District,  located 
in  Tehama  County,  California  in  January,  1945,  and 
in  its  complaint  stated  that  the  El  Camino  Irrigation 
District  is  a  public  corporation,  an  irrigation  district, 
organized  and  existing  undei'  the  provisions  by  virtue 
of  ^Hhe  California  Irrigation  District  Act"  of  the 
State  of  California,  being  Stats.  1897,  page  254  as 
amended.^  The  irrigation  district  had  previously  sold 
its  general  obligation  coupon  bonds  in  the  principal 
amount  of  $430,000  or  thereabouts,  bearing  interest 
at  six  per  cent  per  annum,  and  the  plaintiff  was  the 
owner  of  $53,000  principal  amount  of  these  bonds,  to- 
gether with  certain  interest  coupons  and  interests 
appurtenant  thereto.  The  appellant  alleged  that  these 
bonds  were  wholly  unpaid  and  prayed  for  judgment 
against  the  defendant  for  the  sum  of  $53,000  prin- 
cipal, together  with  interest,  and  for  such  other  re- 
lief as  might  be  proper.  (R.  2-5.)  The  complaint 
was  served  upon  the  El  Camino  Irrigation  District 
on  January  10,  1945  (R.  6),  which  defaulted  in  the 
action,  whereupon  a  judgment  was  entered  by  the 
Court  on  February  13,  1945.  (R.  8.)  This  judgment 
awarded  plaintiff  the  sum  of  $53,000  principal,  $18,- 
181.65  interest  and  $19.00  costs,  together  with  future 
interest  (R.  7)  and  the  judgment  contained  the  fur- 
ther provision:  'Mt  is  further  ordered  that  the  de- 
fendant E]  Camino  Irrigation  District  make  provision 


iThis  act  has  now  been  incorporated  into  the  "Water  Code, 
where  it  is  Division  11. 


for  the  payment  of  this  judgment  by  levying  and 
collecting  assessments  against  the  lands  in  said 
irrigation  district  in  the  manner  provided  under  the 
I)ro visions  of  Division  11  of  the  Water  Code  of  the 
State  of  California,  and  that  upon  the  failure  or  re- 
fusal of  the  defendant  and  its  officers  to  make  such 
provision,  that  the  Board  of  Supervisors  and  other 
officers  of  the  County  of  Tehama,  State  of  California, 
make  provision  for  the  payment  of  this  judgment  by 
levying  and  collecting  assessments  against  the  lands 
in  said  district  in  the  manner  provided  by  the  said 
Division  11  of  the  Water  Code  of  the  State  of  Cali- 
fornia, and  that  for  that  purpose  this  Court  retain 
jurisdiction  of  the  cause  and  that  the  plaintiff  may 
apply  to  the  Court  for  such  further  relief  as  may  be 
appropriate  to  obtain  satisfaction  of  the  judg- 
ment."   (R.  7.) 

This  proAdsion  is  at  the  center  of  the  controversy. 

Copies  of  the  judgment  were  served  upon  the  direc- 
tors of  the  El  Camino  Irrigation  District  August  28, 
1946  and  September  27,  1946.    (R.  9,  11.) 

Certified  copies  of  the  judgment  were  also  served 
upon  the  District  Attorney  of  Tehama  County  and 
the  Assessor  of  Tehama  County  (W.  E.  Rochford, 
appellee),  on  September  5,  1946;  also  upon  the 
Treasurer  of  Tehama  County  on  September  12,  1946. 
(R.  10.) 

Service  of  the  judgment  was  also  made  upon  the 
members  of  the  Board  of  Supervisors  of  Tehama 
County,  appellees  herein,  that  is,  upon  board  mem- 


bers  B.  A.  Osborn,  S.  E  Ayer,  J.  P.  Burton,  Walter 
Mayes  and  upon  Gr.  L.  Cliilds,  then  board  member  on 
August  28,  1946.    (R.  11.) 

A  written  notice  and  demand  was  also  made  advis- 
ing the  Board  of  Supervisors  of  Tehama  County  of 
the  failure  of  tlie  irrigation  district  to  levy  assess- 
ments for  the  purpose  of  satisfying  the  judgment 
and  calling  their  attention  to  the  fact  that  certified 
copies  of  the  judgment  had  been  served  upon  the 
Board  of  Supervisors,  and  demanding  that  the  board 
forthwith  levy  an  assessment  as  provided  in  the  judg- 
ment for  the  purpose  of  paying  the  same  and  advising 
the  board  that  if  the  board  should  continue  to  fail 
to  make  such  levy,  application  would  be  made  to  the 
Federal  Court  for  an  order  citing  for  contempt.  This 
notice  further  advised  the  board  that  not  only  did 
the  judgment  require  them  to  do  these  things  but  that 
the  laws  of  California  also  required  them  to  do  so 
and  called  the  attention  of  the  Board  of  Supervisors 
to  the  fact  that  the  El  Camino  Irrigation  District 
and  its  officers  had  failed  for  more  than  10  years 
to  levy  any  assessment  whatever  for  bond  interest  or 
principal.  This  notice  was  dated  January  2,  1946 
(obvious  error,  should  have  been  1947),  and  the 
notice  was  served  upon  the  Board  of  Supervisors  by 
serving  the  clerk,  the  chairman  of  the  board  and  the 
majority  of  the  board  members  and  the  county 
assessor  and  tax  collector  on  January  3  and  4,  1947. 
(R.  15,  24,  25.) 

It  is  contended  that  the  Board  of  Supervisors  and 
the  assessor,  the  appellees  herein,  had  due  and  proper 


notice  of  the  Judgment  and  of  the  requirements  placed 
upon  them,  and  that  due  process  was  afforded  them. 

The  pertinent  provision  of  the  Water  Code  of  the 
State  of  California  re(iui]*ing  the  Boai'd  of  Super- 
visors to  make  tlie  levy  in  question  is  Section  26,500 
of  the  Water  (^ode,  which  provides  as  follows: 

*^If  a  board  neglects  or  refuses  in  any  year  to 
levy  assessments  pursuant  to  this  part,  the  board 
of  supervisors  of  the  office  county  shall,  as  pro- 
vided in  this  article,  perform  the  duties  of  the 
board  of  the  divstrict  in  respect  to  levying  assess- 
ments in  the  same  manner  and  with  the  same 
eft'ect  as  if  they  were  performed  by  the  l)oard/' 

The  matter  of  the  failure  of  the  Board  of  Super- 
\isors  to  carry  out  the  provisions  of  the  judgment 
and  of  the  statute  was  called  to  the  attention  of  the 
Court  ))y  affidavit  filed  in  the  case  July  7,  1947  (R. 
16),  whereupon  the  Court  on  July  7,  1947,  issued  its 
order  to  show  cause  directed  to  the  Board  of  Super- 
visors and  the  assessor,  appellees  herein,  to  show 
cause  on  August  18,  1947,  why  they  should  not  be 
punished  for  contempt  for  disobedience  of  the  judg- 
ment made  February  13,  1947,  and  why  such  further 
order  in  the  premises  should  not  be  made  ^^as  will 
insure  the  levy  and  collection  of  assessments  for  the 
satisfaction  of  the  judgment  herein."    (R.  12.) 

This  order  was  served  upon  the  parties  x\ugust  13, 
1947.    (R.  13.) 

The  appellees  ap])eared  by  demurrer  to  the  affidavit 
for  the  oT'der  to  show  cause  (R.  18)  and  contended 
(1)  :  That  the  judgment  weiit  beyond  the  complaint; 


(2) :  That  the  appellees  were  not  made  parties  to 
the  proceedings  nor  brought  before  the  Court  by  any 
process;  (3)  :  That  the  appellant  had  not  pursued  the 
remedies  provided  by  Sections  26,550  to  26,553  of 
the  Water  (Jode  of  the  State  of  California.^ 

Appearance  was  also  made  by  affidavit  in  opposition 
to  the  order  to  show  cause  in  which  the  District  At- 
torney of  the  county  relied  upon  the  demurrer  and 
the  advice  of  the  Attornev  (xeneral  of  the  State  of 
California  set  forth  at  R.  21-23. 

By  the  affidavit  the  appellees  also  made  the  defense 
that  it  would  be  inequitable  to  levy  an  assessment  for 
the  appellant's  judgment  '^when  as  a  matter  of  fact 
there  are  other  outstanding  bonds  and  interest  on 
bonds  in  a  far  greater  sum  than  is  involved  in  this 
suit." 

The  defense  was  also  made  in  this  pleading  that 
the  California  Court  had  held  in  the  case  of  El 
Camino  Land  Corporation  v.  Board  of  Supervisors 
of  Tehama  County,  43  C.  A.  (2d)  351,  that  ^^writs  of 
mandate  were  denied  solely  because  to  have  enacted 
the  assessments  would  have  produced  economic  chaos 
and  would  have  been  inequitable."    (R.  19-20.) 

The  oxjinion  of  the  Attorney  General  addressed  to 
the  county  tax  collector  (R.  21),  was  dated  Sep- 
tember 23,  1946,  and  showed  that  the  matter  of  the 
assessment  had  been  discussed  and  he  advised  the  of- 
ficials that  hecanse  of  the  fact  that  they  were  not 
notified^  of  the  judgment  until  after  they  had  fixed 


2 These  sections  are  set  forth  in  Appendix  A  attached  hereto. 
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their-  tax  rate  the  county  would  not  he  guiltij  of  con- 
tempt (R.  22),  but  urged  the  Board  of  Supervisors 
and  the  officials  to  take  the  matter  up  vai\\  the  board 
of  directors  of  the  irrigation  district  and  try  to  get 
them  to  work  out  a  solution  to  their  financial  diffi- 
culties '' because  it  is  quite  possible  that,  in  proper 
proceedings,  the  county  could  be  compelled  to  levy 
and  collect  an  assessment  to  discharge  such  obliga- 
tions.''   (R.  23.) 

The  matter  came  on  for  hearing  before  the  Court, 
which  made  its  order  dismissing  the  proceedings  en- 
tirely on  September  23,  1947.  (R.  29.)  The  Court 
in  this  order  held  that  the  case  of  Board  of  Super- 
visors of  Biverside  (■ounty  v.  Thompson,  122  Fed. 
860,  is  distinguishable  from  the  case  at  bar,  saying: 
*^  There  a  money  judgment  had  been  obtained  in  a 
prior  action  against  an  irrigation  district  and 
the  judgment  remained  unsatisfied.  The  judgment 
creditor  brought  a  second  action  seeking  a  mandate 
requiring  the  Board  of  Supervisors  to  make  a  levy 
sufficient  to  satisfy  the  judgment.  In  the  second  action 
the  Board  of  Supervisors  was  atforded  due  process. 
The  members  of  the  board  were  parties  to  that  action. 
They  could  there  present  any  available  legal  defense.'' 
(R.  28.) 

We  will  show  in  our  argument  that  there  is  a  mis- 
understanding as  to  what  occurred  in  the  Thompson 
case,  and  that  the  case  is  not  distinguishable. 

The  Court  ])elow  hold  that  to  hold  the  officers  for 
contempt  they  would  have  to  be  afforded  notice  and 
an  opportvmity  to  be  heard  ^'before  this  Court  would 


have  jurisdiction  to  render  a  judgment  requiring  mem- 
bers thereof  to  perform  their  statutory  duty  and  for 
the  faihire  to  perform  which  the  contempt  is  sought. 
Until  that  time  they  would  not  have  been  afforded 
their  constitutional  guarantee  of  ^due  process'  "  and 
the  Court  held  that  ^^the  Board  of  Supervisors  not 
being  parties  to  this  action,  this  Court  had  no  juris- 
diction over  them,  *  *  ^-.''  (R.  28,  29.)  The  proceedings 
were  thereupon  dismissed. 


SUMMARY  OF  ARGUMENT. 

Writs  of  mandamus  have  been  abolished  in  federal 
procedure.  There  is  no  such  thing  as  bringing 
an  action  for  a  writ  of  mandamus.  Under  the 
federal  rules  where  a  judgment  is  not  to  be 
satisfied  by  execution,  the  judgment  should  pro- 
vide the  method  by  which  it  is  to  be  satisfied. 
The  collection  of  a  judgment  by  whatever  method 
is  merely  process  in  the  nature  of  execution.  The 
order  requiring  the  supervisors  to  make  the  assess- 
ment was  no  different  in  character  than  a  writ 
of  execution  would  have  been  requiring  them  to  make 
payment.  It  is  no  more  necessary  to  make  the  officers 
who  have  a  duty  to  perform  parties  to  an  action 
against  a  public  corporation  than  it  is  necessary  to 
make  the  marshal  or  any  other  person  who  has  a  duty 
to  perform  a  party  to  the  action.  Furthermore,  these 
officers  were  all  afforded  due  notice  and  process. 
Months  and  even  years  passed  before  they  w^ere 
brought  in  before  the  Court  below.    They  were  there- 


IQ 


for  guilty  of  contempt.  Furthermore,  the  Tliompsoyi 
case  is  not  distinguishable  as  we  will  show  in  our  sub- 
sequent analysis.  The  supervisors  in  that  case  were 
not  made  i)arties  to  the  action  by  the  plaintiff  and 
the  case  holds  tliat  they  were  not  necessary  parties. 
Furthermore,  the  Court  below  erred  because  the 
order  to  show  cause  provided  that  the  Court  would 
proceed  with  whatever  was  proper  to  effect  a  levy  of 
the  tax.  If  the  Court  was  properly  satisfied  that  the 
parties  were  not  guilty  of  contempt,  it  should  have 
made  an  order  then  and  there  recjuiring  the  levy  of 
the  assessment. 

Arguments  are  made  under  First  Point,  Second 
Point  and  Third  Point  because  the  additional  de- 
fenses there  discussed  were  made.  They  are  not  in- 
cluded in  this  summary. 


ARGUMENT. 

FIRST  POINT:  THE  DEFENSE  THAT  IT  WAS  NECESSARY  FOR 
THE  APPELLANT  TO  SEEK  THE  REMEDY  PROVIDED  IN 
SECTIONS  26550-26553  INCLUSIVE  OF  THE  WATER  CODE 
OF  THE  STATE  OF  CALIFORNIA  WAS  NOT  SUSTAINED. 

The  provisions  are  set  forth  in  full  in  Appendix  A 
hereunto  annexed. 

The  sections  quoted  im])ose  upon  the  District  At- 
torney the  duty  of  notifying  the  Board  of  Supervisors 
of  the  failure  of  the  board  of  directors  of  the  irriga- 
tion district  to  levy  the  assessments,  and  if  the  Board 
of  Supervisors  fail,  then  to  take  action  to  compel 
performance.    If  the  District  Attorney  fails  to  carry 
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this  out,  it  becomes  the  duty  of  the  Attorney  General 
of  the  State  to  compel  the  levy. 

It  seems  a  strange  thing  that  the  officers  of  the 
Comity  of  Tehama  should  plead  their  own  negligence 
and  neglect  as  the  reason  for  not  performing  the 
order  of  the  Court.  After  all,  what  plaintiff  seeks  is 
performance  of  the  duty  which  the  District  Attorney 
and  the  Attorney  General  should  have  enforced. 

In  the  case  of  Selby  v.  Oakdale  Irrigation  Dis- 
trict, 140  C.  A.  171,  35  Pac.  (2d)  125,  the  intervener 
raised  this  very  point.  The  case  involved  an  applica- 
tion for  a  writ  of  mandamus  to  require  the  treasurer 
of  the  district  to  pay  bond  interest  and  principal  due. 
Counsel  for  the  intervener  contended  that  petitioner 
had  failed  to  pursue  the  proper  remedy  for  the  en- 
forcement of  his  right  and  said: 

^^Your  petitioner  could 

1.  Have  made  a  demand  on  the  Board  of  Direc- 
tors for  a  levy  of  a  tax  to  provide  for  the  pay- 
ment of  his  bonds  and  coupons ; 

2.  In  the  event  that  the  Board  of  Directors 
should  refuse  to  levy  a  tax  as  requested,  demand 
that  the  District  Attorney  of  the  county  in  which 
the  District  is  located  request  the  ;Board  of  Super- 
visors of  that  county  to  provide  for  the  tax  (Irri- 
gation District  Act,  Section  39c) ; 

3.  In  the  event  that  the  District  Attorney  and 
the  Board  of  Supervisors  should  fail  to  perform 
their  duties  as  provided  by  law,  request  the  Attor- 
ney General  of  the  State  of  California  to  take 
such  measures  as  may  be  necessary  to  enforce  the 
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performance  of  the  duties  relating  to  the  levying 
and  collection  of  assessments  (Irrigation  District 
Act,  Section  39c) ; 

4.  And,  kistly,  in  the  event  that  any  of  the 
aforementioned  remedies  should  have  proved  in- 
effectual, your  petitioner  had  the  right  to  apply 
to  an  appropriate  court  of  law,  seeking  a  writ  of 
mandate  to  require  the  respective  officers  and 
officials  of  the  Oakdale  Irrigation  District  to  per- 
form the  duties  especially  enjoined  upon  them  by 
law." 

The  District  Court  of  Appeal  answered  this  conten- 
tion in  the  following  language  (})age  128)  : 

^'A  reading  of  the  record  discloses  that  the 
board  of  directors  of  the  Oakdale  Irrigation  Dis- 
trict, the  board  of  supervisors  of  the  county  of 
Stanislaus,  in  which  said  district  is  situated,  and 
also  that  the  district  attorney  of  said  county,  have 
failed  and  neglected  to  comply  with  the  provisions 
of  Section  39  (amended  by  St.  1931,  p.  122)  ;  sec- 
tions 39b  and  39c  (St.  1917,  pp.  765,  766),  of  the 
California  Irrigation  District  Act,  and  that  the 
treasurer  of  Stanislaus  County  has  failed  and 
refused  to  comply  with  the  provisions  of  section 
52  of  said  act.  In  these  particulars  it  is  urged  by 
the  interveners  that  the  petitioner  should  have 
instituted  mandamus  proceedings  against  the  re- 
spective officers  to  compel  performance  of  their 
statutory  duties,  and  especially  should  have  prose- 
cuted an  action  against  the  directors  of  the  dis- 
trict to  compel  them  to  levy  a  tax  for  the  benefit 
of  holders  of  unrefunded  bonds. 

''We  may  admit  that  the  petitioner  might  have 
maintained  such  a  proceeding  against  the  board 
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of  directors  immediately  after  September  27, 
1933.  This  admission,  however,  does  not  lead  to 
the  conclusion  that  any  unauthorized  limitation  of 
the  purposes  of  the  tax  levy,  or  any  unauthorized 
attempted  preference  is  thereby  conceded  to  be 
valid,  or  that  such  portion  of  the  attempted  levy 
is  legally  any  part  or  parcel  thereof." 

The  defense  was  accordingly  overruled  and  the  writ 
sought  by  Selby  was  granted. 


SECOND  POINT:  CALIFORNIA  LAW  AS  INTERPRETED  IN  THE 
CASE  OF  EL  CAMINO  LAND  CORPORATION  v.  BOARD  OF 
SUPERVISORS  OF  TEHAMA  COUNTY,  43  CAL.  APP.  (2d)  351, 
110  P.  (2d)  1076,  DOES  NOT  SUPPORT  THE  ORDER  OF  THE 
DISTRICT  COURT  IN  DISMISSING  THE  PROCEEDINaS. 

Appellees  relied  upon  the  case  of  El  Camino  Land 
Corporation  v.  Board  of  Supervisors  of  Tehama 
Couyity,  43  Cal.  App.  (2d)  351,  110  Pac.  (2d)  1076, 
as  a  ground  for  refusing  a  levy  of  an  assessment  for 
the  judgment  in  this  case. 

This  case  merely  held  that  the  issuance  of  a  writ  of 
mandamus  is  discretionary  with  the  Court.  The  Court 
said  (page  1079)  : 

^^We  are  of  the  opinion  that  under  the  law  as 
we  have  stated  it,  the  facts  found  by  the  court 
were  sufficient  to  invoke  its  legal  discretion  in 
favor  of  denying  the  writ." 

In  the  instant  case  the  Court  did  not  exercise  its 
discretion  in  such  manner  in  entering  the  judgment 
and  furthermore  it  is  not  certain  that  it  could  have 
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so  done.  This  is  a  matter  of  i)rocediiral  law.  At  any 
rate  the  defendant  appellee  had  ample  opportunity 
to  appear  before  the  Court  and  plead  its  cause.  This 
it  did  not  do. 

Counsel  for  the  appellees  referred  in  their  response 
to  the  order  to  show  cause  to  a  letter  from  the  then 
Attorney  General  dated  September  23,  194(3  in  which 
the  former  Attorney  Ceneral  gave  it  as  his  ojjinion 
that  the  judgment  in  this  case  went  ])eyond  the  prayer 
and  that  because  the  judgment  was  not  called  to  the 
attention  of  the  county  until  after  fixing  the  tax  rate 
the  county  could  not  in  any  way  be  held  guilty  of  con- 
tempt. The  attorney  general  also  cited  the  El  C amino 
case. 

It  might  be  pointed  out  also  that  the  Attorney  Gen- 
eral recommended  to  the  county  officials  that  they 
urge  the  board  of  directors  of  the  irrigation  district 
to  try  to  w^ork  out  a  solution  of  its  financial  difficulties. 
It  is  obvious  that  the  district  has  made  no  attempt  to 
do  this  and  it  has  levied  no  assessments  of  any  kind 
for  bonds  for  over  ten  years.  However,  that  matter  is 
outside  the  purview  of  the  present  proceeding.  The 
El  Camino  case,  also  referred  to  by  the  Attorney  Gen- 
eral, caimot  be  considered  after  the  judgment  requir- 
ing the  levy  has  become  final  and  the  period  fixed  in 
Rule  60  of  the  Federal  Rules  of  Civil  Procedure  has 
expired. 
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THIRD  POINT:  THE  DEFENSE  THAT  THE  JUDGMENTS  WERE 
SERVED  ON  THE  SUPERVISORS  TOO  LATE  TO  MAKE  A 
LEVY  WAS  NOT  SUSTAINED. 

As  to  the  Attorney  General's  claim  that  it  was  too 
late  to  make  the  levy  when  the  judgments  were  served 
because  the  county  levy  had  already  been  made,  the 
facts  as  shown  by  the  record  are  that  the  judgment 
was  entered  in  this  case  on  February  13,  1946;  that 
certified  copies  of  the  judgment  were  served  upon  all 
the  parties  to  this  proceeding  in  September,  1946; 
that  a  further  notice  was  served  upon  the  supervisors 
and  officers  of  the  county  in  January,  1947.  If  it  was 
too  late  to  include  these  assessments  when  the  taxes 
were  levied  by  the  county  in  1946,  it  was  not  too  late 
to  do  so  in  1947.  The  county  made  no  oif  er  or  promise 
to  lew  in  1947  but  still  resisted  the  order  of  the  Court 

ft/ 

requiring  the  levy  of  an  assessment. 

Furthermore,  Sections  26500  to  26504^  of  the  Water 
Code  do  not  contemplate  the  Board  of  Supervisors 
shall  levy  the  assessment  at  the  same  time  or  in  the 
same  manner  as  they  levy  the  county  assessment.  Sec- 
tion 26500  provides  that  the  supervisors  shall  levy 
the  assessment  ^^in  the  same  manner  and  with  the 
same  effect  as  if  they  were  performed  by  the  board". 
Section  26501  provides  that  the  applicable  part  of  the 
equalized  county  assessment  roll  shall  be  the  basis  of 
the  assessment.  This  therefore  contemplates  that  the 
assessment  should  be  made  after  the  county  has  made 
its  own  assessment  and  equalized  its  rolls,  for  in  Sec- 
tion 26502  it  says  that  if  any  land  subject  to  assess- 


^See  Appendix  A, 
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ment  for  the  purpose  of  the  district  does  not  appear 
upon  the  county  assessment  roll  used  as  the  basis  for 
the  district,  the  board  shall  be  forthwith  required  to 
meet  and  equalize  the  assessment  made  for  the  irri- 
gation district  in  a  separate  proceeding. 


FOURTH  POINT:  THE  JUDGMENT  REQUIRING  THE  SUPER- 
VISORS AND  ASSESSOR  TO  LEVY  ASSESSMENT  TO  SAT- 
ISFY THE  JUDGMENT  WAS  IN  THE  NATURE  OF  EXECU- 
TION OF  THE  JUDGMENT,  AND  THE  OFFICERS  INVOLVED 
WERE  NOT  NECESSARY  PARTIES  TO  THE  ACTION, 
MERELY  BECAUSE  THE  SATISFACTION  OF  THE  JUDG- 
MENT MIGHT  REQUIRE  THEIR  ACTION. 

No  writ  of  execution  can  be  levied  against  the  prop- 
erty of  an  irrigation  district.  (El  Camino  Irrigation 
District  v.  El  Camino  Land  Corp.,  12  Cal.  (2d)  378, 
85  Pac.  (2d)  123. 

In  federal  Courts  the  former  practice  was  to  obtain 
a  judgment  against  the  district  and  then  to  obtain  a 
writ  of  mandate  to  compel  levy  of  assessment.  Under 
the  former  practice  these  writs  of  mandate  were  ob- 
tained in  supplemental  proceedings.  {Thompson  v, 
Ferris  Irrigation  District ,  116  Fed.  769;  Board  of 
Supervisors  of  Riverside  Countij  v.  Thompson,  122 
Fed.  860.^) 

As  stated  in  those  two  decisions,  mandamus  is  a 
proper  remedy  for  collecting  a  judgment  against  an 
irrigation  district  in  California. 


^Another  case  in  this  litigation  is  Perris  Irrigation  District  v. 
Thompson,  116  Fed.  832. 
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The  tvrit  was  not  a  new  suit  hut  merely  process 
essential  to  jurisdiction  and  substituted  for  execution 
to  enforce  the  judgment.  Furthermore,  it  was  held  in 
Riverside  County  case  that  the  judgment  determined 
all  questions  that  might  have  been  litigated  and  also 
all  questions  that  were  actually  litigated,  and  deter- 
mined those  matters  for  the  parties,  not  only  before 
the  Court,  but  for  all  parties  who  might  thereafter 
under  the  lata  be  called  upon  in  a  proceeding  in  the 
nature  of  an  executio7i  to  enforce  the  judgment  thereiyi 
obtained. 

The  basis  for  the  issuance  of  the  writ  of  mandate 
was  California  Statutes  1897,  page  254  (Sec.  39  of 
the  California  Irrigation  District  Act),  now  Sections 
25650  and  25652  of  the  Water  Code,  and  which  pro- 
vides that  the  Board  of  Directors  of  the  irrigation 
district  shall  ^4evy  an  annual  assessment  upon  the 
lands  within  the  district  in  an  amount  sufficient  to 
raise  *  *  *  all  obligations  of  the  district  which  have 
been  reduced  to  judgment''.^ 

Section  26500  of  this  Code  provides  that  if  the 
Board  of  Directors  neglect  or  refuse  to  make  the 
assessment  ^Hhe  board  of  supervisors  of  the  office 
county  shall  *  *  *  perform  the  duties  of  the  board  of 
the  district  *  *  *'' 

Thus  the  officers  of  the  county  are  in  effect  made 
officers  of  the  irrigation  district  to  carry  out  the  tax 
process.    (See  Appendix  A.) 


^The  bonds  appear  to  have  been  issued  under  the  former  Wright 
Act,  Stat.  Cal.  1887,  p.  29  (116  Fed.  832,  3). 
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Now  the  Federal  Rules  of  Civil  Procedure,  Rule 
81  (b)  provide  for  the  a])oUtion  of  writs  of  mandate 
and  provide  that  the  relief  of  a  writ  of  mandate  may 
now  be  obtained  by  appropriate  action  or  by  appro- 
priate motion  under  the  practice  prescribed  in  these 
rules.  Section  69  of  the  Rules  provides : 

^* Process  to  enforce  a  judgment  for  the  payment 
of  money  shall  be  a  writ  of  execution,  unless  the 
court  directs  otherwise." 

It  therefore  apj)ears  that  unless  the  Court  had  di- 
rected otherwise  in  the  judgment,  the  plaintiff  would 
have  been  limited  to  a  writ  of  execution,  and  insomuch 
as  writs  of  mandate  have  been  abolished,  it  would 
therefore  appear  that  the  Court  took  the  proper 
course  in  providing  otherwise  in  the  judgment,  and 
this  it  did  in  providing  for  the  collection  of  the  judg- 
ment by  the  method  provided  by  the  Water  Code  of 
the  State  of  California,  namely,  levy  of  assessment. 

In  Board  of  County  Commissioners  of  Labette  Co,, 
Kansas  v,  U.  S.,  112  U.  S.  217,  5  S.  Ct.  108,  it  is  held 
that  mandamus  can  be  exercised  against  persons  who 
are  not  parties  to  the  judgment  sought  to  be  enforced. 
See  also  U.  S.  v.  County  Court  of  Knox  Co,,  122  U.  S. 
306,  7  S.  Ct.  1171,  where  the  Court  affirmed  the  de- 
cision in  the  al)ove  case  saying : 

^'The  findings  in  the  judgment  on  that  point  are 
conclusive.  They  bind  the  respondents  in  their 
official  capacity  as  well  as  the  county  itself, 


*  4t  * >> 


This  last  case  holds  that  the  Court  has  jurisdiction  to 
enforce  a  judgment  entered  by  the  Court  by  man- 
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damns  against  persons  who  are  not  parties  to  the 
judgment  sought  to  be  enforced. 

In  the  case  of  Stewart  v,  Salamon,  97  TJ.  S.  361 : 
^'This  is  an  appeal  from  a  decree  entered  upon 
our  mandate.  No  complaint  is  made  as  to  its  form 
and  it  seems  to  be  in  all  respects  according  to  our 
directions.  The  effort  of  the  appellant  was  to 
open  the  case  below,  and  to  obtain  leave  to  file 
new  pleadings,  introducing  new  defenses.  This 
he  could  not  do.  The  rights  of  the  parties  in  the 
subject  matter  of  the  suit  were  finally  deter- 
mined upon  the  original  appeal,  and  all  that  re- 
mained for  the  Circuit  Court  to  do  was  to  enter 
a  decree  in  accordance  with  our  instructions,  and 
carry  it  into  effect.  If  in  the  progress  of  the 
execution  of  the  decree,  after  its  entry,  either 
party  is  aggrieved,  he  may  appeal  from  the  final 
decree  in  that  behalf;  but  such  an  appeal  will 
bring  up  for  re-examination  only  the  proceedings 
subsequent  to  the  mandate.  The  appeal  is  dis- 
missed with  costs". 

It  was  contended  that  the  proceeding  for  the  writ 

was  entirely  new  and  independent  of  the  action  upon 

which  the  judgment  was  obtained.   The  case  of  Biggs 

v,  Johnson  County,  6  Wall.  166  disposes  of  this  point: 

''The  writ  of  mandamus  in  the  case  like  the 
present  one  is  a  writ  in  aid  of  jurisdiction,  which 
has  previously  attached,  and  in  such  case  it  is  a 
process  ancillary  to  the  judgment,  and  is  the 
proper  substitute  for  the  ordinary  process  of  ex- 
ecution to  enforce  the  payment  of  the  same  as 
provided  in  the  contract.  *  *  *  When  so  employed 
it  is  neither  a  prerogative  writ  nor  a  new  suit  in 
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the  jurisdictional  sense.  On  the  contrary,  it  is  a 
proceeding-  ancillary  to  the  judgment  which  gives 
the  jurisdiction,  and  when  issued  ])econies  a  substi- 
tute for  the  ordinary  process  of  execution  to  en- 
force the  payment  of  the  same/' 

In  State  of  Arkansas  v.  St,  Louis-San  Francisco 
Ey.  Co.,  269  U.  S.  172,  4-()  S.  Ct.  m,  it  is  held  where 
a  judgment  was  o])tained  against  a  coimty,  the  district 
Court  had  jurisdiction  to  compel  the  assessing  officers 
of  the  county  to  levy  a  tax  for  the  purpose  of  secur- 
ing satisfaction  of  this  judgment. 

The  leading  case  is  one  in  this  circuit,  Board  of  Sn- 
pcrvisors  of  Riverside  Coimty  v.  Thompson,  122  Fed. 
860.'^  In  this  case  a  judgment  had  been  obtained 
against  the  irrigation  district  in  question  and  the 
Court  held  that  this  judgment  was  conclusive  as  to 
all  matters  that  might  have  been  litigated  in  the  ac- 
tion, so  far  as  the  board  of  supervisors  of  the  county 
was  concerned,  and  that  the  board  might  be  compelled 
in  supidemental  proceedings  to  make  the  levy  by 
mandanms.  The  Court,  after  citing  the  California 
statutes,  said: 

"liy  this  statute  it  is  made  the  plain  duty  of  the 
board  of  supervisors  to  make  the  levy  required  by 
the  act  in  case  of  the  neglect  or  refusal  of  the 
l)oard  of  directors  to  cause  such  assessment  and 
levy  to  be  made.  But  it  is  objected  that  the  board 
of  supervisors  and  the  interveners  were  not 
parties  to  the  former  action,  and  were,  therefore. 


^See  full  discussion  of  this  ease  under  separate  point,  next  fol- 
lowing. 
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not  precluded  by  the  judgment,  and  that  they  now 
have  the  right  to  make  herein  all  the  defenses 
which  could  have  been  made  to  the  original  ac- 
tion. We  cannot  assent  to  this  contention.  The 
judgment  in  the  former  action  established  the 
right  of  the  defendant  in  error  against  the  irri- 
gation district.  All  the  necessary  parties  to  that 
action  were  before  the  court,  and  there  was  no 
defect  of  parties  defendant.  The  present  proceed- 
ing is  not  a  new  action  to  establish  the  rights  of 
\l\Q  defendant  in  error  as  against  other  parties. 
It  is  a  proceeding  in  the  nature  of  an  execution 
to  enforce  the  Judgment  already  rendered.  The 
right  of  the  defendant  in  error  to  call  upon  the 
board  of  directors  to  enforce  the  judgment  was 
established  in  that  judgment,  as  well  as  his  right 
to  have  recourse  to  the  board  of  supervisors  in 
case  of  the  refusal  or  neglect  of  the  board  of  di- 
rectors to  make  the  levy  and  assessment.  Neither 
the  board  of  directors  nor  the  board  of  super- 
^dsors  nor  the  taxpayers  of  the  Perris  Irrigation 
District  can  be  heard  to  defend  the  present  pro- 
ceeding on  any  of  the  grounds  litigated,  or  which 
might  have  been  litigated,  in  the  former  action. 

'^The  point  is  made  that  no  notice  or  demand 
was  given  the  hoard  of  supervisors  before  filing 
the  petition  for  the  writ  of  mandamus.  The  stat- 
ute does  not  require  such  notice.  The  petition 
was  notice.''    (Emphasis  ours.) 
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riFTH  POINT:  THE  COURT  BELOW  ERRED  IN  CONSTRUING 
THE  DECISION  IN  THE  CASE  OF  RIVERSIDE  COUNTY  v. 
THOMPSON,  122  FED.  860. 

The  District  Judge  refers  to  the  case  of  Board  of 
Supervisors  of  Riverside  Coiinttj  v,  Thompson,  122 
Fed.  860  and  says : 

*^That  case  is  clearly  distinguishable  from  ours. 
There  a  money  judgment  had  been  obtained  in  a 
prior  action  against  an  irrigation  district  and  the 
judgment  remained  unsatisfied.  The  judgment 
creditor  brought  a  second  action  seeking  a  man- 
date requiring  the  })oard  of  supervisors  to  make 
a  levy  sufficient  to  satisfy  the  judgment.  In  the 
second  action  the  board  of  supervisors  was  af- 
forded due  process.  The  members  of  the  "board 
were  parties  to  that  action.  They  could  there 
present  any  available  legal  defense.''  (R.  28.) 

We  have  examined  the  record  on  appeal  in  this 
case  in  the  files  of  the  Ninth  Circuit  Court  of  Appeals, 
where  the  case  is  numbered  912.  We  think  there  is 
some  misimderstanding  of  the  Thompson  case.  There 
were  not  two  actions  l)ut  only  one.  The  members  of 
the  Board  of  Supervisors  were  not  made  i)arties  to 
any  suit.  They  asked  to  intervene.  What  really  hap- 
pened was  that  a  judgment  was  obtained  against  the 
Perris  Iriigation  Distiict  on  the  bonds  in  question.  At 
that  time  a  district  Court  could  issue  a  writ  of  man- 
date. So  the  plaintiff  Tliompson  asked  the  C^ourt  to 
issue  a  writ  of  mandate  and  an  alternative  writ  was 
issued  September  18,  1901.  (R.  79,  case  No.  912  in 
this  C^ourt.)  Thompson  in  his  brief  in  this  case  goes 
to  considerable  length  to  emphasize  the  fact  that  thei*e 
is  onlv  one  action  and  not  two  actions.  He  emphasizes 
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that  in  the  lower  Court,  where  all  papers  bore  the 
number  849.  The  attorney  for  Thompson,  whom  we 
will  refer  to  as  the  plaintiff,  was  Christopher  C. 
Wright.  C.  B.  Bullock  was  one  of  the  supervisors. 
Perris  Irrigation  District  was  the  district  involved. 
Probably  the  difference  in  names  of  the  parties  has 
brought  confusion  not  only  to  the  Court  when  the  orig- 
inal case  Avas  heard  but  to  the  Court  below  in  the 
instant  case.  At  page  43  of  Thompson's  brief  he  con- 
tends that  the  interveners,  that  is,  Bullock  and  the 
other  parties  who  intervened,  were  not  proper  parties 
to  the  proceeding.  We  think  the  decision  in  the  case 
upheld  this  contention.  The  defense  raised  by  the 
Board  of  Suj)ervisors  in  their  answer  was  stricken  by 
the  lower  Court  and  the  judgment  of  that  Court  was 
affirmed.  Consequently  it  would  appear  that  the 
Thompson  case  determines  that  the  Board  of  Super- 
visors are  not  proper  parties  and  did  not  have  the 
right  to  litigate  the  matter  after  a  judgment  has  been 
entered  against  an  irrigation  district. 

R.  H.  Thompson  brought  his  action  against  the 
Perris  Irrigation  District.  An  amended  complaint 
was  filed.  (R.  10,  case  No.  912.)  The  plaintiff  asked 
for  a  judgment  against  the  district  in  the  amount  of 
$6405  with  interest  and  costs  upon  certain  bonds  and 
coupons  which  were  alleged  to  have  been  issued  by 
the  district.  The  case  was  heard  before  a  jury,  and 
upon  instructions  of  the  judge  to  the  jury  judgment 
for  $8306.75  was  entered  March  28,  1901.  (R.  25,  case 
No.  912.)  The  case  was  then  appealed  to  the  Ninth 
Circuit  Court  of  Appeals  and  judgment  was  affirmed 
May  5,  1902.   (R.  90,  91,  case  No.  912.)    Thompson 
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filed  a  petition  for  writ  of  mandate  to  compel  the  su- 
pervisors to  levy  an  assessment  in  the  same  action. 
(R.  62,  case  No.  912.)  (See  also  R.  74.)  This  peti- 
tion showed  that  some  kind  of  a  request  had  been 
made  to  the  Board  of  Supervisors  to  levy  the  assess- 
ment. (R.  ()7,  case  No.  912.)  In  our  case  like  request 
was  made  of  the  l^oard  of  Supervisors.  The  super- 
visors refused  to  make  the  levy.  (R.  205,  case  No.  912.) 
Whether  the  petition  for  mandate  was  served  upon 
the  Board  of  Supervisors  does  not  appear,  but  at  any 
rate  the  defendant  Perris  Irrigation  District  made  a 
motion  to  quash  the  alternative  writ  and  filed  a  de- 
murrer to  the  petition,  and  a  demurrer  was  also  filed 
by  the  Board  of  Supervisors  to  the  petition  on  or 
a])out  Deceml)er  16,  1901.  (R.  83,  86,  87,  90,  case  No. 
912.)    (Mandate  was  issued  May  21,  1902.) 

The  motion  to  quash  stated  amongst  other  things: 
'* There  is  a  misjoinder  of  parties  to  said  petition  in 
that  petition  for  an  order  to  show  cause  and  for  a 
writ  of  mandate  should  have  been  against  the  Board 
of  Directoi's  of  the  Perris  Irrigation  District,  de- 
fendant in  said  action,  and  not  against  the  Board  of 
Supervisors  of  the  County  of  Riverside,  State  of  Cali- 
fornia.'' And  upon  the  further  ground  that  ^'The 
Board  of  Supervisors  of  Riverside  County  mentioned 
in  said  petition,  and  to  whom  the  order  to  show  cause 
herein  is  directed,  is  not,  nor  is  any  of  its  members, 
made  a  party  defendant  to  said  action,  or  to  said  peti- 
tion for  a  writ  of  mandate.''    (R.  84,  case  No.  912.) 

That  is  exactlv  the  situation  in  the  instant  case 
where  an  application  for  an  order  to  show  cause  was 
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made  by  plaintiff  Pueblo  Trading  Co.  and  an  order 
to  show  cause  issued.  (R.  12,  14,  16,  case  No.  11798.) 
The  application  in  the  instant  case  prayed  for  an 
order  to  be  issued,  citing  the  supervisors  to  show 
cause  why  they  should  not  be  punished  for  contempt, 
and  that  such  further  order  be  made  as  would  insure 
provision  for  payment  of  the  judgment  by  levy  and 
collection  of  taxes  and  assessments  on  the  lands.  (R. 
15.)  The  judge  below  in  the  instant  case  in  his  order 
dismissed  the  entire  proceeding  and  granted  no  relief. 
(R.  27.) 

An  order  was  made  in  the  Thompson  case  denjdng 
the  motion  to  quash  the  mandate  on  June  11,  1902. 
(R.  94,  case  No.  912.)  The  judge's  opinion  on  this 
order  is  quite  significant.  The  judge  said,  referring 
to  the  writ  of  mandate,  ^^When  so  employed,  the  writ 
is  not  a  new  suit  but  simply  a  process  essential  to 
jurisdiction,  and  a  substitute  for  execution  to  enforce 
the  judgment",  citing  United  States  v.  Johnson 
County,  6  Wall.  193,  18  L.  Ed.  775  and  Weber  v.  Lee 
County,  6  Wall.  210,  18  L.  Ed.  781.    (R.  95.) 

K710X  County  V.  Aspinivall,  24  Howard  376,  16 

L.  Ed.  735 ; 
Mayor  v.  Lord,  16  U.  S.  409,  19  L.  Ed.  704; 
United  States  v.  New  Orleans,  98  U.  S.  381,  25 

L.  Ed.  227; 
United  States  v,  Knox  County,  122  U.  S.  306, 

30  L.  Ed.  1152,  7  S.  Ct.  1171 ; 
Chanute  City  v.  Trader,  132  U.  kS.  210,  33  T.. 

Ed.  345,  10  S.  Ct.  67 ; 
Labette  County  Commrs.  v,  U.  S.,  112  U.  S.  217, 
28  L.  Ed.  698,  5  S.  Ct  108. 
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Subsequently  the  supervisors  were  ijermitted  to  in- 
tervene and  they  filed  aii  answer  (R.  124,  case  No. 
912) ;  but  the  i}eremptory  writ  was  granted  (R.  160, 
case  No.  912),  and  the  judge  struck  from  the  answer 
all  the  substantial  defenses  which  had  been  raised. 
(R.  174,  194,  215,  216,  case  No.  912.) 

On  appeal  the  supervisors  contended:  ''The  Board 
of  Supervisors  was  not  a  party  to  the  original  action 
to  recover  on  the  bonds,  nor  were  the  members  of  the 
board  of  directors  of  that  district.  There  is  no  allega- 
tion in  the  petition  that  any  notice  was  given  to  the 
board  of  directors  of  the  Perris  Irrigation  District 
of  the  recovery  of  any  such  judgment,".  This  was 
urged  as  a  reason  for  reversal.  It  w^as  also  contended 
(page  18  of  their  brief)  that  the  Court  erred  in 
striking  out  all  that  part  of  the  answer  sho^^dng  that 
the  district  was  never  legally  organized  and  other 
matter.  The  supervisors  contended  that  the  Court  had 
had  no  jurisdiction  to  issue  the  writ  prayed  for.  (R. 
22,  case  No.  912.)  Their  conclusion  was  summed  up 
at  page  42  in  the  following  language: 

^^We  respectfully  submit,  therefore,  that  there 
is  no  pleading  and  no  y^roof  warranting  the 
issuance  of  the  peremptory  writ  in  this  case,  and 
that  by  striking  out  the  portions  of  the  answer 
of  the  intervenoi's  referred  to,  thev  were  denied 
their  right  to  make  proof  upon  material  and 
vital  c[uestions  affecting  their  property  interests, 
and  that  therefore  the  judgment  of  the  court  be- 
low should  be  reversed.-'  (Brief,  page  42.) 

The  motion  to  cjuash  and  demurrer  were  dis- 
allowed by  the  Court.    (116  Fed.  Rep.  770.)    Thomp- 
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son  contended  that  the  Board  of  Supervisors  had  no 
right  to  contest  the  proceedings.  (Brief,  page  52.) 
He  contended  that  the  only  facts  which  it  was  per- 
missible in  this  proceeding  to  have  shown  were  such 
facts  as  may  have  occurred  subsequently  to  the 
affirmation  of  the  case  bv  the  Circuit  Court  of 
Appeals. 

Thompson  referred  to  pages  62,  74,  77,  79,  83,  86, 
87,  92,  94,  97,  98,  119,  154,  162  and  168  of  the  tran- 
script to  show  that  the  proceeding  is  all  one  proceeding 
and  it  was  not  imtil  Bullock  and  others  intervened 
that  the  form  of  the  pleading  as  to  its  title  was 
changed,  referring  to  transcript  pages  123,  153,  160, 
174  and  195.  He  points  out  that  at  no  time  was  the 
Board  of  Supervisors  designated  as  a  party  to  the 
proceeding  until  the  petition  for  writ  of  error  to  the 
Court  of  Appeals  was  filed,  and  states  that 
^^  thereupon  counsel  for  plaintiffs  in  error  took  the 
liberty,  without  authority  of  law,  or  leave  of  Court, 
to  designate  the  Board  of  Supervisors  as  a  party. 
See  Transcript,  page  208. 

It  conclusively  appears  that  there  was  no  separate 
action  against  the  Board  of  Supervisors. 


SIXTH   POINT:     THE  APPELLEES  WERE  AFFORDED 

DUE  PROCESS. 

It  goes  without  saying,  of  course,  that  there  is  no 
lack  of  process  insofar  as  El  (\nmino  Irrigation  Dis- 
trict is  concerned. 
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Now  the  laws  relating  to  irrigation  districts  impose 
upon  certain  officers  certain  duties.  The  officers  upon 
whom  duties  are  imposed  are  of  course  in  the  first 
instance  the  officers  of  tlie  district  itself  and  the 
board  of  directors  is  required  by  statute  to  levy  assess- 
ments to  satisfy  not  only  its  obligations  but  its  bonds 
and  the  judgments  against  it  as  well.'  Sections  26,500 
and  26,501  of  the  Water  Code  also  in  effect  create 
other  officers  of  the  district  or  imposes  upon  certain 
public  officers  certain  duties  in  relation  to  the  irriga- 
tion district.  (See  Appendix  A.)  By  these  provisions 
of  the  Water  Code  the  Board  of  Super\4sors  and 
assessor  in  effect  become  officers  of  the  irrigation  dis- 
trict and  are  required  to  satisfy  the  liabilities  based 
upon  ])onds  and  othei*  contracts  and  the  liabilities 
created  by  judgments.  All  of  this  is  independent  of 
the  order  of  the  Court  itself. 

We  have  shown  that  Rule  81  (b)  of  Federal  Rules 
of  Civil  Procedure  provide  for  the  abolition  of  writs 


'Water  Code,  Section  25652,  provides:  ''The  annual  assessment 
shall  also  include  a  levy  sufficient  to  pay  all  of  the  following: 

(d)  All  obligations  of  the  district  which  have  been  reduced  to 
judgment. ' ' 

Section  25650  provides:  ''Each  district  by  its  board  each  year 
withini  15  days  after  the  close  of  its  session  as  a  board  of  equaliza- 
tion shall  lev}^  an  annual  assessment  upon  the  land  within  the 
district  in  an  amount  sufficient  to  raise  all  of  the  following: 

(a)  Interest  due  or  that  will  become  due  on  all  outstanding 
bonds  of  the  district  and  interest  which  the  board  believes  will 
become  due  on  district  bonds  authorized  but  not  sold,  all  respec- 
tively before  the  close  of  the  next  ensuing  calendar  year. 

(b)  Principal  of  all  bonds  of  the  district  that  have  matured 
or  that  will  mature  before  the  close  of  the  next  ensuing  calendar 

To  the  extent  that  provision  is  otherwise  made  as  permitted  by 
law  for  the  payment  of  bond  principal  and  interest,  levies  for 
principal  and  interest  pursuant  to  this  section  need  not  be  made. 
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of  mandate  and  that  Section  69  of  the  rules  also 
provides  and  directs  that  the  process  to  enforce  a 
judgment  for  payment  of  money  shall  be  by  writ  of 
execution  unless  tlie  Court  directs  otherwise.  Thus 
it  appears  that  this  could  be  and  probably  should  be 
by  the  judgment  itself. 

We  submit  we  have  shown  that  even  a  writ  of 
mandate  is  mere  process  in  substitution  for  a  writ  of 
execution. 

That  being  the  case  no  new  suits  and  no  new  pro- 
cedures were  necessary.  The  judgment  coupled  with 
the  order  to  show  cause  was  sufficient  process  to  ad- 
vise the  appellees  of  the  demands  of  the  appellant  to 
bring  them  into  Court  and  give  them  their  ^^day  in 
Court''.  The  Court's  order  to  show  cause  was  in  the 
alternative  so  to  speak  and  contemplated  that  the 
Court  would  proceed  to  take  steps  to  ensure  the  levy 
of  the  assessment.  Instead  the  Court  abruptly  dis- 
missed the  entire  proceeding. 

The  appellees  appeared  and  defended.  They  raised 
defenses  which  only  a  party  could  raise : 

(1)  That  the  order  of  assessment  was  not  asked 
for  in  the  complaint. 

(2)  That  the  plaintiff  had  not  pursued  other  avail- 
able remedies. 

(3)  That  the  assessment  would  be  inequitable. 

(4)  That  it  was  too  late  to  make  the  assessment 
when  the  judgments  were  served  upon  them. 

They  had  their  day  in  Court — one  to  which  they 
were  not  entitled  {Thompson  case). 
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SEVENTH  POINT:  THE  COURT  ERRED  IN  NOT  REGARDING 
ITS  ORDER  TO  SHOW  CAUSE  AS  PROCESS  UNDER  RULE 
81  (b)  OF  FEDERAL  RULES  OF  CIVIL  PROCEDURE. 

The  judgment  entered  by  the  Court  provided: 

*'It  is  further  ordered  that  the  defendant  El 
Camino  Irris^ation  District  make  provision  for 
the  payment  of  this  jud.gment  by  levying  and 
collecting  assessments  against  the  lands  in  said 
irrigation  distiict  in  the  manner  provided  under 
the  provisions  of  Division  11  of  the  Water  Code 
of  the  State  of  California,  and  that  upon  the 
failure  or  refusal  of  the  defendant  and  its  officers 
to  make  such  provision,  that  the  Board  of  Super- 
visors and  other  officers  of  the  County  of  Tehama, 
State  of  California,  make  provision  for  the  pay- 
ment of  this  judgment  by  levying  and  collecting 
assessments  against  the  lands  in  said  district  in 
the  manner  provided  by  the  said  Division  11  of 
the  Water  Code  of  the  State  of  California,  and 
that  for  that  purpose  this  Court  retain  juris- 
diction of  the  cause  and  that  the  plaintiff  may 
apply  to  the  Court  for  such  further  relief  as  may 
be  appropriate  to  obtain  satisfaction  of  the 
judgment."  (R.  7.) 

Let  it  be  remembered  that  no  writ  of  execution  can 
be  levied  against  the  property  of  an  irrigation  dis- 
trict. El  Camino  litigation  District  v.  El  Camino 
Land  Corporation,  12  (^al.  (2d)  378,  85  Pac.  (2d)  123. 

The  Court  itself  had  made  an  order  providing  that 
the  Court  would  consider  an  appropriate  order  for  the 
levy  of  an  assessment,  for  the  order  to  show  cause  was 
issued  to  show  why  **such  further  order  in  the  prem- 
ises should  not  be  made  as  will  insure  the  levy  and 
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collection  of  assessments  for  the  satisfaction  of  the 
judgment  herein/* 

The  Court  should,  if  it  was  correct  in  dismissing 
the  contempt  proceedings,  have  construed  the  order 
to  show  cause  as  a  proceeding  luider  Rule  81  (b)  of 
the  Federal  Rules  of  Civil  Procedure  and  proceeded 
to  require  the  levy  of  the  assessment.  This  rule  reads 
as  follows : 

^'The  writs  of  scire  facias  and  mandamus  are 
abolished.  Relief  heretofore  available  by  man- 
damus or  scire  facias  may  be  obtained  by  appro- 
priate action  or  by  appropriate  motion  under  the 
practice  prescribed  in  these  rules.'' 

The  Court's  decision  that  it  had  no  jurisdiction  to 
proceed  in  the  matter  amounted  to  a  declaration  that 
the  rule  in  question  was  unconstitutional  as  applied 
to  the  situation  here. 

Where  the  Court  in  any  particular  action  between 
parties  has  obtained  possession  of  property  or  has 
something  between  the  parties  w^hich  it  has  to  carry 
out,  it  would  seem  that  any  party  interested  could  be 
brought  in  by  some  form  of  notice  without  being 
made  a  party  to  the  action  and  if  such  party  has  any 
interest  in  or  legal  objection  it  can  raise  its  objection 
to  the  process. 

The  cases  of  Morgenthmi  v.  Barrett^  108  Fed.  (2d) 
481,  and  Levine  t;.  Farley ,  107  Fed.  (2d)  186,  indi- 
cate that  the  Courts  will  grant  some  form  of  relief 
under  this  rule. 

We  urge  that  we  have  amply  shown  in  our  state- 
ment of  the  case  above  that  all  of  the  parties  were 
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duly  notified,  not  only  of  the  entry  of  the  judgment, 
but  that  demand  was  made  for  the  levy  of  the  assess- 
ment, and  of  course  they  were  duly  notified  of  the 
hearing  on  the  order  to  show  cause,  and  they  ap- 
peared and  set  forth  specific  defenses  on  the  grounds 
of  equity,  and  the  decision  in  the  El  Camino  case, 
supra. 

It  would  therefore  appear  that  unless  the  relief 
sought  in  this  case  is  granted  the  appellant  will  be 
denied  the  equal  protection  of  the  laws  and  the  Courts 
for  satisfaction  and  protection  of  its  interests,  that 
its  property  will  be  substantially  taken  from  it  with- 
out due  process  of  law.  Furthermore  ample  notice 
had  been  given  to  the  appellees  of  the  proceedings  and 
we  sul^mit  the  Court  should  have  entered  an  order  re- 
quiring them  to  levy  an  assessment  if  it  did  not  choose 
to  hold  them  guilty  of  contempt.  They  had  the  same 
opportunity  afforded  the  supervisors  in  the  Thompson 
case  to  object  or  raise  any  defense  even  by  inter- 
vention if  proper.  Quite  obviously  the  purpose  of 
the  plaintiff  and  appellant  is  not  to  punish  officials 
but  to  secure  satisfaction  of  the  judgment. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  Court  erred  in 
dismissing  the  proceedings.  In  the  first  place  it  erred 
in  dismissing  the  contempt  proceedings  and  in  the 
second  place  it  erred  in  failing  to  make  an  alternative 
order  requiring  the  officers  of  the  district  to  make  an 
immediate  levy  to  satisfy  plaintiff* 's  judgment. 
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We  ask  this  Court  to  reverse  the  order  dismissing 
the  proceedings  and  to  direct  the  Court  to  overrule 
the  defenses  and  require  the  supervisors  and  officers 
of  Tehama  County  to  proceed  forthwith  with  an 
assessment,  whether  or  not  the  contempt  be  sustained. 

Dated,  Turlock,  Cahf  ornia, 
February  2, 1948. 

Respectfully  submitted, 

W.  COBURN  COOK^ 

Attorney  for  Appellant, 


(Appendix  A  Follows.) 
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Appendix  A 

Water  Code: 

Section  26500.  If  a  board  neglects  or  refuses  in 
any  year  to  levy  assessments  pursuant  to  this  part, 
the  board  of  supervisors  of  the  office  county  shall, 
as  provided  in  this  article,  perform  the  duties  of  the 
board  of  the  district  in  respect  to  levying  assessments 
in  the  same  manner  and  with  the  same  effect  as  if  they 
were  performed  by  the  board. 

Section  26501.  The  applicable  part  of  the  equal- 
ized county  assessment  rolls  of  the  affected  counties 
shall  be  the  basis  of  assessment  for  the  district  when 
its  assessments  are  levied  pursuant  to  this  article. 

Section  26502.  If  any  land  subject  to  assessment 
for  the  purposes  of  the  district  does  not  appear  upon 
a  countv  assessment  roll  used  as  the  basis  of  assess- 
ment  for  the  district,  the  land  omitted  shall  be  forth- 
with assessed  by  the  county  assessor  of  the  county  in 
which  it  is  situated  upon  an  order  of  the  board  of 
supervisors  making  the  assessment,  and  a  description 
of  the  property  omitted  shall  be  written  in  the  roll 
prepared  for  the  district  assessments. 

Section  26503.  The  board  of  supervisors  shall 
meet  and  equalize  each  assessment  made  pursuant  to 
this  article  with  the  assessment  of  other  land  in  the 
district.  The  same  notice  shall  be  given  by  the  board 
of  supervisors  of  a  meeting  for  the  purpose  of  equaliz- 
ing the  assessment  to  l)e  made  as  herein  directed  as 
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is  provided  to  be  given  by  a  district  secretary  when 
a  board  is  to  meet  to  equalize  assessments. 

Section  26504.  All  expenses  incurred  in  levying 
the  assessment  shall  be  borne  by  the  district  con- 
cerned. Unless  the  expenses  are  paid  within  60  days 
from  the  time  when  a  demand  for  them  is  made,  they 
shall  be  collected  by  an  action  commenced  by  the  dis- 
trict attorney  of  the  county  whose  board  of  super- 
visors prei)ared  the  assessment  roll. 

Section  26550.  The  district  attorney  of  each  office 
county  shall  ascertain  each  year  whether  the  duties 
relating  to  the  levying  and  collection  of  assessments 
in  districts  have  been  performed  or  not,  and  if  he 
learns  that  the  board  or  any  official  of  any  district 
has  neglected  or  refused  to  perform  any  of  these 
duties,  he  shall  iiotify  the  board  of  supervisors  or  the 
county  official  required  to  perform  the  duty  in  the 
circumstances. 

Section  26551.  Unless  the  board  of  supervisors  or 
county  official  proceeds  to  perform  the  duties  he  has 
been  notified  to  perform  within  30  days  after  the  re- 
ceipt of  notice,  the  district  attorney  shall  take  action 
in  court  to  compel  perfoiTnance. 

Section  26552.  The  distiict  attorney  shall  give  no- 
tice to  other  officials  and  take  any  action  necessary 
to  secure  the  performance  in  their  proper  sequence  of 
subsequent  duties  relating  to  the  levying  and  col- 
lection of  assessments. 

Section  26553.  For  the  (niforcement  of  the  levying 
and  collection  of  any  assessment  required  to  be  levied 
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and  collected  for  the  payment  of  any  debt  incurred, 
when  complaint  is  made  to  the  Attorney  General  that 
the  district  attorney  of  any  county  has  not  performed 
any  duty  devolving  upon  him  by  the  provisions  of  this 
article  or  is  not  i)roceeding  with  due  diligence  or  in 
the  proper  manner  in  the  performance  of  the  duty, 
the  Attorney  General  shall  make  an  investigation. 
If  he  finds  the  charge  to  be  true,  the  Attorney  Gen- 
eral shall  take  any  action  necessary  to  enforce  the 
performance  of  the  duties  relating  to  the  levying  and 
collection  of  assessments. 
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BRIEF  FOR  APPELLEES. 


STATEMENT  OF  THE  CASE. 
This  is  an  appeal  from  an  order  dismissing  a  con- 
tempt proceeding  against  appellees  B.  A.  Osborn,  S.  E. 
Ayer,  J.  P.  Burton,  Walter  Mayes  and  Walter  Bunting, 
as  members  of  the  Board  of  Supervisors  of  Tehama 
County,  California,  and  against  appellee  W.  E.  Roch- 
f ord,  as  Assessor  of  Tehama  County. 
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Appellant  Pueblo  Trading  Company  is  the  holder  of 
$53,000.00  par  value  of  interest  bearing  bonds  out  of  a 
total  of  $423,000.00  par  value  of  interest  bearing  bonds 
issued  by  appellee  El  Camino  Irrigation  District.  Ap- 
pellant commenced  an  action  against  the  irrigation 
district  in  the  Court  below  for  a  money  Judgment  for 
the  amount  of  principal  and  interest  owing  and  unpaid 
on  the  bonds  held  by  appellant  (R.  2-5).  The  irriga- 
tion district  failed  to  make  an  appearance  in  the  ac- 
tion and  appellant  recovered  a  judgment  hy  default 
against  the  district  wherein  it  was  ordered  that,  upon 
the  failure  or  refusal  of  the  irrigation  district  and  its 
officers  to  make  provision  for  payment  of  the  default 
judgment,  the  board  of  supervisors  and  other  officers 
of  Tehama  County  should  make  provision  for  payment 
of  the  same  by  levying  and  collecting  assessments 
against  the  lands  in  the  district  in  the  manner  pro- 
vided by  Division  11  of  the  Water  Code  of  the  State 
of  California.^  (R.  7.)  This  part  of  the  default  judg- 
ment went  beyond  the  complaint  and  exceeded  the 
prayer  which  was  for  a  moyiey  judgment  and  for  gen- 
eral relief,  (R.  5.) 

Copies  of  the  default  judgment  were  served  upon 
all  of  the  appellees  herein,  except  Walter  Bunting 
who  was  not  a  member  of  the  board  of  super\'isors  at 
the  time  service  was  made.  (R.  9-11.)  Thereafter,  by 
a  written  notice  and  demand,  aj^pellant  notified  the 
board  of  supervisors  that  the  irrigation  district  had 


1  Sections  26500  to  26504,  inclusive,  of  the  Water  Code  provide 
for  the  levying:  of  assessments  by  the  county  in  casCvS  where  the 
irrigation  district  fails  to  make  the  required  levy.  They  are  set 
forth  in  the  appendix  to  this  brief. 


failed  to  levy  any  assessment,  or  to  take  any  other 
action,  for  the  purpose  of  satisfying  the  default  judg- 
ment; demanded  that  the  board  of  supervisors  forth- 
with levy  such  assessment;  and  advised  the  board  of 
supervisors  that  if  it  failed  to  make  such  levy,  appli- 
cation would  be  made  to  the  Court  for  an  order  citing 
the  board  of  supervisors  for  contempt  of  Court  for 
failing  to  carry  out  the  provisions  of  the  default  judg- 
ment. (R.  24.) 

For  reasons  which  will  be  discussed  later,  the  board 
of  supervisors  did  not  make  the  levy  demanded  by 
appellant.  Whereupon  the  Court  below,  upon  appli- 
cation by  affidavit  (R.  14-16)  filed  on  behalf  of  appel- 
lant, issued  its  order  directing  appellees  B.  A.  Osborn, 
S.  E.  Ayer,  J.  P.  Burton,  Walter  Mayes  and  Walter 
Bunting,  members  of  the  board  of  supervisors,  and 
appellee,  W.  E.  Rochford,  county  assessor,  to  show 
cause  before  the  Court  why  they  and  each  of  them 
should  not  be  punished  for  contempt  for  disobedience 
of  the  default  judgment  and  why  such  further  order 
in  the  premises  should  not  be  made  as  would  insure 
the  levy  and  collection  of  assessments  for  the  satis- 
faction of  the  default  judgment.  (R.  12.)  None  of 
these  appellees  had  been  made  a  party  to  the  action, 
or  had  made  a  voluntary  appearance  therein,  or,  prior 
to  the  issuance  of  this  order,  had  been  brought  before 
the  Court  by  any  process  whatsoever. 

The  members  of  the  board  of  supervisors  and  the 
county  assessor  demurred  to  appellant's  affidavit  for 
order  to  show  cause,  on  the  grounds:  (1)  that  that 
part  of  the  default  judgment  upon  which  the  order 


was  based  went  beyond  the  complaint  and  was  there- 
fore ineffective;  (2)  that  none  of  these  appellees  had 
been  made  a  party  to  the  action  or  had  been  brought 
before  the  Court  by  any  process  whatsoever;  and 
(3)  that  it  did  not  appear  from  the  affidavit  that  ap- 
pellant had  pursued  the  remedies  provided  to  it  by 
Sections  26550  to  26553,  inclusive,  of  the  Water  Code 
of  the  State  of  California.^  (R.  18.)  An  affidavit  in 
opposition  to  the  order  to  show  cause  was  filed  on 
behalf  of  the  members  of  the  board  of  supervisors  and 
the  county  assessor  in  which  it  was  shown  that  the 
failure  of  these  appellees  to  levy  the  assessment  was 
not  prompted  by  any  lack  of  respect  for  the  Court, 
but  was  due  solely  to  the  desire  of  these  aiDpellees  to 
have  their  day  in  Court.  (R.  19,  20.)  The  position 
taken  by  these  appellees  was  supported  by  a  written 
opinion  of  the  Attorney  General  of  the  State  of  Cali- 
fornia. (R.  21-23.) 

The  matter  came  on  for  hearing  and  the   Court 
below  dismissed  the  contempt  proceeding.  (R.  27-29.) 


ARGUMENT. 

1.  THAT  PART  OF  THE  DEFAULT  JUDGMENT  IS  VOID  WHICH 
ORDERS  THE  BOARD  OF  SUPERVISORS  AND  OTHER  OFFI- 
CERS OF  TEHAMA  COUNTY  TO  MAKE  PROVISION  FOR 
PAYMENT  OF  THE  MONEY  JUDGMENT. 

The  judgment  recovered  by  appellant,  and  upon 
which  the  contempt  proceeding  is  based,  was  a  judg- 


2These  sections  of  the  Water  Code  are  set  forth  in  the  appendix 
hereto. 


ment  hy  default.  Appellee  irrigation  district,  the  de- 
fendant below  and  only  other  party  to  the  action,  did 
not  make  an  appearance.  The  prayer  of  appellant's 
complaint  was  for  a  money  judgment  ^^and  for  such 
other  relief  as  may  be  proper".  (R.  5.)  The  relief 
granted  by  the  Court  below  exceeded  the  relief  spe- 
cifically prayed  for  in  the  complaint,  by  ordering  the 
board  of  supervisors  and  other  officers  of  Tehama 
County  to  make  provision  for  payment  of  the  money 
judgment  against  appellee  irrigation  district  through 
the  levy  and  collection  of  assessments  against  lands  in 
the  district.  (R.  7.) 

Because  this  was  a  judgment  iy  default,  the  only 
relief  which  the  Court  below  had  power  to  grant  was 
the  relief  specifically  prayed  for  in  the  complaint,  i.  e., 
a  money  judgment  for  the  principal  and  interest 
owing  and  unpaid  on  the  bonds.  Code  of  Civil  Proce- 
dure of  the  State  of  California,  Section  580.^  This  rule 
is  stated  by  the  California  Supreme  Court,  in  the  case 
of  Metropolitan  Life  Insurance  Company  v.  Welch, 
202  Cal.  312,  at  314,  315,  260  Pac.  545,  as  follows : 

'^In  an  action  wherein  the  judgment  is  entered 
by  reason  of  the  failure  of  the  defendant  to  ap- 
pear and  answer  the  complaint  therein,  the  relief 
granted  cannot  exceed  that  which  is  demanded  in 
the  complaint  (Code  Civ.  Proc,  sec.  580  *  ^  *)." 


^This  section  provides:  ''The  relief  granted  to  the  plaintiff,  if 
there  be  no  answer,  cannot  exceed  that  which  he  shall  have  de- 
manded in  his  complaint ;  but  in  any  other  case,  the  court  maj^ 
grant  him  any  relief  consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue. ' ' 


In  an  earlier  case,  Lang  v.  Lang,  182  Cal.  765,  at  769, 

190  Pac.  181,  the  same  Court  said: 

^^*  *  *  it  is  a  well-established  rule  that  in  a 
default  case  the  relief  granted  cannot  exceed  the 
prayer. ' ' 

The  prayer  for  general  relief  did  not  enlarge  the 
power  of  the  Court  so  as  to  enable  it  to  grant  the  addi- 
tional relief  ordering  the  board  of  supervisors  and 
other  officers  of  Tehama  County  to  make  provision  for 
payment  of  the  money  judgment.  As  stated  in  the 
Metropolitan  Life  Insurance  Company  case,  202  Cal. 
312,  at  315,  260  Pac.  545 : 

^^  Where  there  is  no  answer  the  prayer  for 
general  relief  cannot  enlarge  the  power  of    the 

court  to  grant  relief  not  specifically  prayed  for." 

And  in  the  case  of  Peters  v.  Peters,  16  Cal.  App.  (2d) 
383,  385,  60  Pac.  (2d)  313,  the  Court  said: 

^^It  has  been  held  also  that  the  general  language 
of  a  prayer  such  as  ^for  any  further  relief,  etc., 
adds  nothing  to  the  prayer  of  the  complaint  when 
a  default  judgment  is  entered  thereon".  (Citing 
the  Metropolitan  Life  Insurance  Company  case 
and  other  California  decisions.) 

See  also  the  case  of  American  Securities  Company  v. 

van  Loben  Sels,  13  Cal.  App.  (2d)  265,  at  269,  56  Pac. 

(2d)  1247,  where  the  Court  said: 

^^  Defendants  rely  upon  a  legal  prir.ciple  which 
is  beyond  dispute.  Where,  as  here,  judgment  is 
taken  by  default,  no  relief  can  be  granted  in  ex- 
cess of  that  prayed  for.  Even  though  the  allega- 
tions of  the  complaint  would  support  a  judgment 


for  additional  relief,  and  general  relief  is  asked 
for,  the  judgment  cannot  exceed  the  specific 
prayer  of  the  complaint.'^  (Italics  ours.) 

The  default  judgment,  insofar  as  it  orders  the  board 
of  supervisors  and  other  officers  of  Tehama  County  to 
make  provision  for  payment  of  the  money  judgment, 
is  void.  This  is  shown  by  the  following  statement  in 
the  Lang  case,  182  Cal.  765,  at  769,  190  Pac.  181, 
where  the  California  Supreme  Court,  after  stating  the 
rule  that  in  a  default  case  the  relief  cannot  exceed  the 
prayer,  said: 

^^And  where  relief  is  given  beyond  the  scope  of 
that  asked  for,  it  is  a  nullity,  and  may  be  at- 
tacked collaterally,  or  its  effect  avoided  under  the 
doctrine  that  it  is  not  res  judicata/^ 

This  statement  was  later  quoted  with  approval  in  the 
Metropolitan  Life  Insurance  Company  case,  202  Cal. 
312,  at  315,  260  Pac.  545. 

Having  been  void  when  rendered,  this  part  of  the 
judgment  will  always  remain  void.  Pennoyer  v.  Neff, 
95  U.^S.  714,  728,  24  L.  ed.  565,  570.  The  Court  could, 
of  its  own  motion  or  upon  having  its  attention  called 
to  the  invalidity,  make  an  order  striking  such  part 
from  the  judgment.  Balaam  v.  Perazzo,  211  Cal.  375, 
380,  295  Pac.  330. 

The  Court  is  here  dealing  with  a  state-created  right 
and  the  only  basis  for  federal  jurisdiction  is  the  di- 
versity of  citizenship  })etween  the  parties.  Under  the 
rule  of  Erie  Railroad  Company  v.  Tompkins^  304 
U.  S.  64,  82  L.  ed.  1188,  58  S.  Ct.  817,  the  validity  of 
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the  judgment  is  to  be  determined  by  the  law  of  Cali- 
fornia. The  rule  of  tlie  Erie  Railroad  Company  case^* 
was  applied  by  the  United  States  Supreme  Court  in 
the  case  of  Guaranty  Trust  Company  v.  York,  326 
U.  S.  99,  89  L.  ed.  2079,  65  S.  Ct.  1464,  which  involved 
the  question  whether  in  a  diversity  case  a  federal 
Court  in  equity  could  grant  relief,  when  no  recovery 
could  be  had  in  the  state  Courts  because  the  action 
was  barred  by  a  state  statute  of  limitations.  The  opin- 
ion of  the  Court  was  delivered  by  Mr.  Justice  Frank- 
furter, who  said  (326  U.  S.  at  109,  110,  89  L.  ed.  at 
2086,  2087) : 

^^The  nub  of  the  policy  that  underlies  Erie  R. 
Co.  V.  Tompkins  is  that  for  the  same  transaction 
the  accident  of  a  suit  by  a  non-resident  litigant  in 
a  federal  court  instead  of  in  a  State  court  a  ]:>lock 
away  should  not  lead  to  a  substantially  different 
result.  And  so,  putting  to  one  side  abstractions 
regarding  ^substance'  and  ^procedure',  we  have 
held  that  in  diversity  cases  the  federal  courts 
must  follow  the  law  of  the  State  as  to  Imrden  of 
proof  [citing  authorities],  as  to  conflict  of  laws 
[citing  authorities],  as  to  contributory  negligence 
[citing  authorities].  Erie  R.  Co.  v.  Tompkins  has 
been  applied  with  an  eye  alert  to  essentials  in 
avoiding  disregard  of  State  law  in  diversity  cases 
in  the  federal  courts.  A  policy  so  important  to 
our  federalism  must  l)e  kept  free  from  entangle- 
ments with  analytical  or  terminological  niceties. 


^"See  King  v.  United  Commercial  Travelers,  U.S ,  92 

L.  ed.  479,  482,  S.  Ct ,  for  the  latest  pronouncement  of 

this  rule. 
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^^  Plainly  enough,  a  statute  that  would  com- 
pletely bar  recovery  in  a  suit  if  brought  in  a 
State  court  bears  on  a  State-created  right  vitally 
and  not  merely  formally  or  negligibly.  As  to  con- 
sequences that  so  intimately  affect  recovery  or 
non-recovery  a  federal  court  in  a  diversity  case 
should  follow  State  law/' 

Turning  now  to  California  law,  it  has  been  shown 
that  in  a  suit  brought  in  a  state  Court,  Section  580  of 
the  Code  of  Civil  Procedure  would  completely  bar  that 
part  of  the  default  judgment  which  orders  the  board 
of  supervisors  and  other  officers  of  Tehama  County  to 
levy  the  assessment.  The  decision  in  the  Guaranty 
Trust  Company  case  holds,  we  submit,  that  the  federal 
Courts  should  follow  the  state  law  in  this  matter. 

It  appears  that  the  same  result  should  be  reached 
through  the  application  of  Rule  54(c)  of  the  Federal 
Rules  of  Civil  Procedure*  which  provides: 

^^A  judgment  by  default  shall  not  be  different 
in  kind  from  or  exceed  in  amount  that  prayed  for 
in  the  demand  for  judgment.  Except  as  to  a  party 
against  whom  a  judgment  is  entered  by  default, 
every  final  judgment  shall  grant  the  relief  to 
which  the  party  in  whose  favor  it  is  rendered  is 
entitled,  even  if  the  party  has  not  demanded  such 
relief  in  his  pleadings. 


77 


This  indicates  that  in  cases  where  a  judgment  is  taken 
hy  default y  the  prevailing  party  is  not  entitled  to  relief 
which  is  not  specifically  prayed  for  in  the  complaint. 


428  U.S.C.A.,  following  Section  723c. 


o 
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2.  THE  COURT  BELOW  DID  NOT  HAVE  JURISDICTION  OVER 
THE  BOARD  OF  SUPERVISORS  OR  THE  COUNTY  ASSESSOR 
WHEN  IT  ISSUED  ITS  ORDER  CITING  THEM  FOR  CON- 
TEMPT. 

It  is  fundamental  that  the  board  of  supervisors  and 
the  county  assessor  were  not  bound  by  the  default 
judgment,  which  was  a  judgment  in  person arn,  unless 
the  Court  below  had  jurisdiction  over  them.  Pennoyer 
V,  Neff,  95  U.S.  714,  724,  24  L.  ed.  565,  569;  Buss  v. 
Prudential  Ins,  Co.  of  America,  126  Fed.  (2d)  960, 
966;  Code  of  Civil  Procedure  of  the  State  of  Cali- 
fornia, Section  1917;'  Donegan  v.  City  of  Los  Angeles, 
109  Cal.  App.  673,  681,  293  Pac.  912.  Such  jurisdiction 
could  have  been  acquired  only  by  the  lawful  service 
of  process  upon  them  or  by  their  voluntary  appear- 
ance. Pennoyer  v.  Neff,  95  U.S.  714,  724,  725,  24  L.  ed. 
565,  569,  Hawkins  v.  Abbott,  40  Cal.  639,  640. 

The  members  of  the  board  of  supervisors  and  the 
county  assessor  were  not  parties  to  the  action  and  none 
of  them  made  a  voluntary  appearance  or  was  brought 
before  the  Court  by  any  process  whatsoever  prior  to 
the  issuance  of  the  order  citing  them  for  contempt. 
It  is  true  that  they  were  served  with  copies  of  the 
default  judgment  and  that  appellant  served  the  board 
of  supervisors  with  a  written  notice  and  demand.  This, 
however,  was  not  such  service  of  process  or  notice  as 
will  satisfy  the  jurisdictional  requirement;  they  were 


•'''This  section  reads  as  follows:  ''The  jurisdiction  sufficient  to 
sustain  a  record  is  jurisdiction  over  the  cause,  over  the  parties, 
and  over  the  thing,  when  a  specific  thing  is  the  subject  of  the 
judgment. ' ' 
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entitled  to  have  such  notice  as  would  have  enabled 
them  to  appear  in  Court  and  be  heard  on  matters  re- 
lating to  performance  by  them,  prior  to  rendition  of 
the  judgment  purporting  to  bind  them.  As  stated  by 
the  United  States  Supreme  Court  in  the  case  of  To- 
land  V,  Spragiie,  12  Peters  300,  at  329,  9  L.  ed.  1093, 
at  1105 : 

^^  Nothing  can  be  more  unjust  than  that  a  person 
should  have  his  rights  passed  upon,  and  finally 
decided  by  a  tribunal,  without  some  process  being 
served  upon  him  by  which  he  will  have  notice, 
which  will  enable  him  to  appear  and  defend  him- 
self.'' 

Stated  another  way,  the  general  rule  is  that  ^*no 
court  can  adjudicate  directly  upon  a  person's  right, 
without  the  party  being  either  actually  or  construc- 
tively before  the  court."  Malloiv  v.  Hinde,  12  Wheaton 
193,  198,  6  L.  ed.  599,  600;  Buss  v.  Prudential  Ins. 
Co,  of  America,  126  Fed.   (2d)   960,  966. 

It  follows  that  the  Court  below  did  not  have  juris- 
diction over  the  board  of  supervisors  or  the  county 
assessor,  either  when  it  pronounced  the  default  judg- 
ment or  when  it  issued  the  order  citing  them  for  con- 
tempt. Jurisdiction  having  been  taken  over  these  ap- 
pellees when  they  had  not  been  served  with  process, 
that  part  of  the  judgment  which  purports  to  bind 
them  is  void.  This  is  made  clear  by  the  following  state- 
ment by  the  United  States  Supreme  Court  in  the  case 
of  The  Lessee  of  Walden  v,  Craig's  Heirs  et  al.,  14 
Peters  147,  at  154,  10  L.  ed.  393,  397 : 


12 


^^It  is  admitted  that  the  service  of  process,  or 
notice,  is  necessary  to  enable  a  court  to  exercise 
jurisdiction  in  a  case;  and  if  jurisdiction  be  taken 
where  there  has  been  no  service  of  process,  or 
notice,  the  proceeding  is  a  nullity.  It  is  not  only 
voidable,  but  it  is  absolutely  void." 


3.  DISOBEDIENCE  OF  A  VOID  JUDGMENT,  OR  ONE  ISSUED 
BY  THE  COURT  V^ITHOUT  HAVING  JURISDICTION  OF  THE 
PARTIES  TO  BE  BOUND,  IS  NOT  CONTEMPT. 

It  has  previously  been  shown  in  the  argument  that 
the  Court  below  did  not  have  authority  to  grant  the 
additional  relief  ordering  the  board  of  supervisors  and 
other  officers  of  Tehama  County  to  make  provision  for 
payment  of  the  money  judgment.  Under  controlling 
law  this  part  of  the  judgment  is  void  because  it  ex- 
ceeds the  relief  specifically  prayed  for  in  the  complaint 
and  the  judgment  in  this  action  was  taken  by  default. 
It  has  also  been  shown  that  this  part  of  the  judgment 
is  void  for  the  further  reason  that  the  Court  did  not 
have  jurisdiction  over  the  board  of  supervisors  or  the 
county  assessor  when  the  judgment  was  rendered. 

It  is  a  well  established  rule  that  disobedience  of  a 
void  judgment,  or  one  issued  by  the  Court  without 
having  jurisdiction  over  the  parties  to  be  bound,  is  not 
contempt.  This  Court  had  occasion  to  state  this  rule 
in  its  opinion  in  the  case  of  Beatichanip  v.  United 
States,  76  Fed.  (2d)  663,  668.  It  follows,  as  a  corollary 
to  this  rule,  that  if  the  Court  below  had  issued  an 
order  punishing  the  members  of  the  board  of  super- 
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visors  or  the  county  assessor  for  contempt,  that  order 
would  have  been  equally  void.  Ex  parte  Fish,  113  U.S. 
713,  718,  28  L.  ed.  1117,  1119,  5  S.  Ct.  724 ;  Ex  parte 
Ayers,  123  U.S.  443,  485,  31  L.  ed.  216,  223,  8  S.  Ct. 
164;  Beauchamp  v.  United  States,  76  Fed.  (2d)  663, 
668.  'Clearly,  the  Court  below  did  not  commit  error  by 
dismissing  the  contempt  proceeding. 


4.  RELIEF  BY  MANDAMUS  SHOULD  NOT  BE  GRANTED  EX- 
CEPT AS  A  MATTER  OF  SOUND  JUDICIAL  DISCRETION 
AFTER  A  CAREFUL  CONSIDERATION  OF  ALL  OF  THE 
MATERIAL  FACTS. 

The  default  judgment,  insofar  as  it  orders  the  board 
of  supervisors  and  other  officers  of  Tehama  County  to 
make  provision  for  payment  of  the  money  judgment, 
grants  relief  in  the  nature  of  mandamus.  Although 
writs  of  mandamus  were  abolished  by  Rule  81(b)  of 
the  Federal  Rules  of  Civil  Procedure,  the  remedy  still 
is  available  and  is  governed  by  the  same  principles  as 
formerly  applied.  Federal  Rules  of  Civil  Procedure, 
Rule  81  (b),^  28  U.S.C.A.,  following  Section  723c; 
Hammond  v,  Hull,  131  Fed.  (2d)  23,  25  (certiorari 
denied,  318  U.S.  777,  87  L.  ed.  1145,  63  S.  Ct.  830.) 

It  is  well  established  that  relief  by  mandamus  is 
not  granted  as  a  matter  of  right,  but  only  as  a  matter 
of  sound  judicial  discretion.  This  presupposes  a  care- 


^This  rule  is  as  follows :  * '  The  writs  of  scire  facias  and  manda- 
mus are  abolished.  Relief  heretofore  available  by  mandamus  or 
scire  facia.s  .may  be  obtained  by  appropriate  action  or  by  appro- 
priate motion  under  the  practice  prescribed  in  tJiese  rules. ' ' 


14 


ful  consideration  of  all  of  the  material  facts  by  the 
Court.  A  clear  expression  of  this  rule  is  found  in  the 
case  of  Duncan  Toivnsite  Company  v.  Lane,  245  U.S. 
308,  at  311,  312,  62  L.  ed.  309,  at  311,  38  S.  Ct.  99, 
where  Mr.  Justice  Brandeis  said : 

^^  Mandamus  is  an  extraordinary  remedial  proc- 
ess which  is  awarded,  not  as  a  matter  of  right, 
but  in  the  exercise  of  a  sound  judicial  discretion. 
It  issues  to  remedy  a  wrong,  not  to  promote  one; 
to  compel  the  performance  of  a  duty  which  ought 
to  be  performed,  not  to  direct  an  act  which  will 
work  a  public  or  private  mischief,  or  will  1)e 
within  the  strict  letter  of  the  law,  but  in  dis- 
regard of  its  spirit.  Although  classed  as  a  legal 
remedy,  its  issuance  is  largely  controlled  by 
equitable  principles." 

For  another  and  later  statement  of  the  rule  see  the 
case  of  United  States  v.  Bern,  289  U.S.  352,  at  359, 
360,  77  L.  ed.  1250,  53  S.  Ct.  614,  at  617,  where 
Mr.  Justice  Stone  said: 

*^  Although  the  remedy  by  mandamus  is  at  law, 
its  allowance  is  controlled  by  equital)le  principles 
[citing  cases] ;  and  it  may  be  refused  for  reasons 
comparable  to  those  which  would  lead  a  court  of 
equity,  in  the  exercise  of  a  sound  discretion,  to 
withhold  its  protection  of  an  undoubted  legal 
right. 
*  ^  *  *  *  *  ^ 

^^The  Court,  in  its  discretion,  may  refuse  man- 
damus to  compel  the  doing  of  an  idle  act,  [citing- 
cases]  or  to  give  a  remedy  which  would  work  a 
public   injury   or   embarrassment    [citing   cases] 
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just  as,  in  its  sound  discretion,  a  court  of  equity 
may  refuse  to  enforce  or  protect  legal  rights,  the 
exercise  of  which  may  be  prejudicial  to  the  public 
interest. ' ' 

This  is  also  the  rule  in  California.  El  Camino  Land 
Corporation  v.  Board  of  Supervisors  of  Tehama 
County,  43  Cal.  App.  (2d)  351,  354,  355,  110  Pac.  (2d) 
1076;  Clough  v,  Baher,  38  Cal.  App.  (2d)  50,  53,  100 
Pac.  (2d)  519. 

Applying  this  rule  to  the  cause  now  before  this 
Court,  what  were  the  material  facts  which  the  Court 
below  should  have  considered  before  ordering  the 
board  of  supervisors  and  other  officers  of  Tehama 
County  to  levy  an  assessment?  This  very  matter,  in- 
volving the  same  bond  issue  of  appellee  irrigation  dis- 
trict, was  before  the  state  Courts  in  1941,  in  the  case 
of  El  Camino  Land  Corporation  v.  Board  of  Super- 
visors of  Tehama  Comity,  43  Cal.  App.  (2d)  351, 
110  Pac.  (2d)  1076.  In  that  case  a  bondholder  sought 
a  writ  of  mandamus  to  compel  the  Board  of  Super- 
visors of  Tehama  County  (the  present  members  of 
which  are  appellees  herein)  to  levy  an  assessment 
upon  all  assessable  lands  within  appellee  irrigation 
district  in  an  amount  sufficient  to  retire  the  matured 
and  outstanding  bonds  of  the  district.  The  Superior 
Court  of  Tehama  County  refused  to  issue  the  writ 
and  the  District  Court  of  Appeal  for  the  Third  Ap- 
jjellate  District  affirmed  the  lower  Court's  decision. 
A  petition  for  hearing  was  denied  by  the  State  Su- 
preme Court. 
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In  arriving  at  its  decision  the  Superior  Court  found 
facts  showing  that  it  was  the  legal  duty  of  the  board 
of  supervisors  to  levy  the  assessment,  but  it  also  found 
additional  facts  of  an  equitable  nature   which  pre- 
cluded the  issuance  of  the  writ.  These  latter  findings 
are  somewhat  lengthy  and  we  quote  them  here  only 
because  of  their  materiality  to  the  cause  now  l)efore 
this  Court.  The  same  irrigation  district,  the  same  bond 
issue  and  the  same  board  of  supervisors  are  involved. 
In  a  sense  the  decision  in  the  El  C amino  Land  Cor- 
poration case  establishes  the  law  of  the  case.    The 
findings  are  as  follows  (43  Cal.  App.  (2d)  at  352-354)  : 
^'It  is  true  that  in  taking  into  account  said  bond 
issue  and  the  interest  accumulations  thereon  and 
the  obligations  of  the  land  in  said  district  to  the 
holders  of  said  securities  by  reason  of  said  in- 
debtedness that  the  reasonable  market  value  of  the 
land  which  would  be  required  to  l)ear  the  burden 
of  a  one  hundred  twenty-eight  and  twenty-six/100 
dollar  ($128.26)  assessment  per  acre  is  as  follows: 
Twenty-five  per  cent  (25%)   of  the  land  within 
said  El  'Camino  Irrigation  District  has  a  value  of 
twenty-five   dollars    ($25.00)    per   aci^e;   ten   per 
cent  (10%)  of  the  land  within  said  District  has 
a  value  of  sixty  dollars   ($60.00)   per  acre;  and 
approximately  sixty-five  per  cent   (65%)   of  the 
land  within  said  district  has  a  value  of  twenty 
dollars  ($20.00  per  acre,  there  being  a    nominal 
area  thereof  immediatelv  adiacent  to  the  Cali- 
fornia  State  Higlnvay,  a  i)ortion  of  which  has  a 
probable  value  for  industrial  purposes. 

'^It  is  true  that  there  are  seven  thousand  five 
hundred  forty-six  (7,546)  acres  of  land  situated 
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within  the  exterior  boundaries  of  the  El  Camino 
Irrigation  District  and  that  said  District  has  ac- 
quired and  is  now  the  owner  of  all  of  said  land 
except  two  thousand  sixty-two  and  f  orty-eight/100 
(2,062.48)  acres  thereof,  and  that  the  assessment 
sought  to  be  levied  by  petitioner  herein  would 
require  a  levy  on  each  acre  of  land  left  in  private 
ownership  and  not  held  by  the  district  in  the  sum 
of  one  hundred  twenty-eight  and  twenty-six/100 
dollars  ($128.26). 

^^It  is  true  that  the  revenues  derived  from  the 
operation  of  the  lands  within  said  El  Camino 
Irrigation  District  are  wholly  insufficient  to  pay 
said  sum  of  one  hundred  twenty-eight  and  twenty- 
six/100  dollars  ($128.26)  per  acre  and  that  no 
part  or  portion  of  the  lands  within  said  District 
is  able  to  bear  the  burden  of  such  an  assessment ; 
and  that  a  levy  of  one  hundred  twenty-eight  and 
twenty-six/100  dollars  ($128.26)  per  acre  as  re- 
quested and  demanded  by  petitioner  herein  would 
yield  no  funds  for  the  payment  of  bond  interest 
and  bond  principal  but  would  throw  the  affairs 
of  said  district  into  a  more  complicated  state  of 
chaos  and  confusion  and  would  be  fatal  to  the 
landholders  in  said  district  and  said  landholders 
owning  lands  would  lose  title  thereto  for  non- 
payment of  assessments  without  benefit  to  the 
bondholders  or  holders  of  matured  interest  cou- 
pons. 

^^It  is  true  that  it  is  not  within  the  ability  of 
the  lands  within  the  said  district,  the  title  to 
which  is  now  vested  in  private  ownership,  to  pay 
an  assessment  in  excess  of  those  heretofore  levied 
by  the  Board  of  Directors  of  the  El  Camino  Irri- 
gation District  and  that  to  levy  a  rate  in  excess 
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of  those  heretofore  levied  by  the  Board  of  Direc- 
tors of  the  El  Camino  Irrigation  District  would 
be  detrimental  to  the  bondholders  and  landhold- 
ers alike  and  would  tend  to  and  would  destroy  to 
a  marked  degree  the  possil)ility  of  securing  reve- 
nue for  the  bondholders  of  the  El  Camino  Irriga- 
tion District. 

^^It  is  true  that  to  levy  the  assessment  prayed 
for  by  petitioner  would  create  a  burden  upon  the 
lands  situated  within  the  El  Camino  Irrigation 
District  so  great  and  excessive  that  it  would  be 
neither  practical  nor  possible  for  the  landholders 
therein  to  pay  the  same  and  would  yield  no 
revenue  to  said  district  for  the  purpose  of  paying 
bond  principal  or  bond  interest  and  destroy  its 
present  meager  ability  to  pay  the  cost  of  mainte- 
nance and  operation  of  said  district  and  thereby 
promote  a  collapse  of  the  powers  of  said  district 
to  raise  any  sum  by  assessments  upon  the  lands 
still  remaining  in  private  ownership  causing  said 
district  to  cease  to  function  for  lack  of  sufficient 
funds,  destroying  the  security  of  creditors  of  said 
district  and  confiscating  the  equities  of  the  land- 
holders therein ;  and  would  result  in  gross  inequi- 
ties and  serious  damage ;  that  the  writ  prayed  for, 
if  granted,  would  lead  to  chaos  and  confusion  and 
would  accomplish  no  useful  purpose  to  the  peti- 
tioner but  only  tend  to  destroy  the  district's  abil- 
ity to  yield  revenue  to  petitioner  and  lead  to  in- 
equities detrimental  to  all  parties  and  result  in  a 
public  mischief  and  destroy  the  spirit  of  equity 
and  said  district  could  not  discharge  its  trusts. 

'*It  is  true  that  at  the  time  of  the  filing  of  peti- 
tioner's petition  herein  and  for  a  long  time  prior 
thereto  the  El  Camino  Irrigation  District,  in  fact, 
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was  insolvent  and/or  unable  to  pay  its  obligations 
in  full  as  they  matured  and  that  it  has  no  funds 
or  source  from  which  to  obtain  funds  with  which 
to  pay  its  obligations, — past,  present  or  future, — 
in  full,  or  in  an  amount  comparable  to  the  obliga- 
tions due. 

^^It  is  true  that  an  assessment  as  required  by 
petitioner  would  exceed  the  actual  reasonable 
value  of  the  lands  upon  which  it  would  be  levied 
from  two  to  five  times;  and  that  it  would  be  im- 
practical and  unreasonable  to  expect  any  material 
return  therefrom,  and  the  court  finds  it  would 
result  in  no  advantage  to  petitioner  but  would 
result  only  in  disadvantages  and  impairment  of 
equities  of  petitioner  and  intervenors  and  the  El 
Camino  Irrigation  District/' 

Commenting  now  upon  the  above  findings,  it  is  ob- 
vious that  the  assessable  lands  in  the  district  would 
have  been  unable  to  bear  such  a  burden  and  that  ulti- 
mately they  would  have  been  sold  to  the  district  for 
nonpayment  of  the  assessment.  In  theory  the  power 
to  tax  is  inexhaustible,  but  in  practice  this  power  may 
become,  and  often  does  become,  ineffectual.  As  lands 
are  sold  to  the  district  for  nonpayment  of  the  assess- 
ment, the  burden  is  pyramided  upon  the  remaining 
lands  'within  the  district  until  all  of  the  assessable 
lands  are  sold  to  and  owned  by  the  district.  The  result 
is  that  no  money  is  collected  by  the  assessment,  there 
are  no  longer  any  lands  subject  to  assessment  in  the 
district,  and  these  lands,  now  owned  by  the  district, 
are  removed  from  the  county  tax  roll.  This  places  an 
additional  tax  burden  upon  the  other  lands  in  the 
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county  and  the  economic  disaster  continues  apace,  but 
on  a  county-wide  scale.  It  was  considerations  such  as 
these  which  prompted  the  state  Courts  to  deny  the 
remedy  of  mandamus  in  the  El  Camino  Land  Cor- 
poration case. 

The  faihire,  then,  of  the  l)oard  of  supervisors  to 
levy  the  assessment  was  not  due  to  any  lack  of  regard 
for  the  Court.  The  decision  in  the  El  Camino  Land 
Corporation  case,  which  involved  the  district's  ability 
to  pay  the  necessary  assessment,  had  held  that  such 
a  levy  would  result  in  gross  inequities  and  serious 
I^ublic  injury  and  would  accomplish  no  useful  pur- 
pose. Although  the  default  judgment  in  our  case 
limited  the  levy  to  an  amount  sufficient  to  retire  the 
bonds  held  by  appellant,  the  board  of  supervisors 
would  have  been  required  by  law  to  levy  assessments 
in  a  total  amount  sufficient  to  retire  all  of  the  out- 
standing bonds  of  the  district.  Water  Code  of  the 
State  of  California,  Section  25650,  subsection  (b)^ 
As  stated  in  the  case  of  Selhy  v.  Oakdalc  Irrigation 
District,  140  Cal.  App.  171,  at  177,  178,  35  Pac. 
(2d)  125: 

^^We  have  read  all  the  acts  of  the  legislature 
beginning  with  the  act  of  1897,  down  to  and  in- 
cluding the  acts  of  the  legislature  of  1933,  and 
fail  to  find  a  single  clause,  sentence  or  word  giv- 
ing to,  or  indicating  that  the  board  of  directors 
of  an  irrigation  district  is  invested  with  any 
power  or  authority  to  discriminate  between  bond- 
holders in  levying  taxes  for  the  payment  either  of 
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principal  or  interest;  nor  has  our  attention  been 
called  to  any  such  provision  in  the  various 
statutes.  *  *  *  The  authorities  cited  and  properly 
analyzed  support  the  conclusion  that  when  the 
statute  under  which  the  tax-levying  board  has 
acted,  prescribes  what  shall  be  done,  and  grants 
the  power  to  act  in  a  particular  manner,  all  ac- 
tions different  therefrom  dependent  simply  upon 
the  whim,  wish  or  determination  of  the  tax- 
levying  body  are  ultra  vires,  and  the  act  taken 
can  only  stand  in  so  far  as  it  complies  with  the 
express  authority  given  and  provided  for  by  law." 

The  lack  of  power  or  authority  to  discriminate  be- 
tween bondholders  in  levying  assessments  for  the  pay- 
ment of  principal  or  interest  applies  equally  to  the 
board  of  supervisors,  inasmuch  as  assessments  levied 
by  this  body  are  to  be  levied  in  the  same  manner 
and  with  the  same  effect  as  if  levied  by  the  board  of 
the  irrigation  district.  Water  Code  of  the  State  of 
California,  Section  26500.^  It  is  understandable  that 
with  these  considerations  in  mind  the  members  of 
the  board  of  supervisors  should  desire  an  oppor- 
tunity to  present  the  material  facts  to  the  Court 
before  being  required  to  proceed  with  the  levy. 

Appellant  states,  on  page  31  of  its  brief,  that  if  the 
'Court  below  was  correct  in  dismissing  the  contempt 
proceeding  it  should  have  construed  the  order  to  show 
cause  as  a  proceeding  under  Rule  81(b)  of  the  Federal 
Rules  of  Civil  Procedure^  and  have  proceeded  to  re- 
quire the  levy  of  an  assessment.  Appellant  is  here  con- 


^This  section  is  set  out  in  the  appendix  hereto, 
^See  footnote  6  supra. 
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tending  that  relief  by  mandamus  should  be  granted  to 
it  as  a  matter  of  right.  This,  as  we  have  seen,  is  not 
the  law.  Appellant  is  also  contending  that  an  assess- 
ment should  be  levied  for  the  sole  purpose  of  re- 
tiring the  bonds  held  by  it.  As  has  been  shown,  such 
a  levy  is  beyond  the  power  of  the  board  of  supervisors. 


5.  THE  CASE  OF  BOARD  OF  SUPERVISORS  OF  RIVERSIDE 
COUNTY  V.  THOMPSON,  122  FED.  860,  IS  DISTINGUISHABLE 
FROM  OUR  CASE. 

In  the  case  of  Board  of  Supervisors  of  Riverside 
County  V.  Thompson,  122  Fed.  860,  a  bondholder,  in 
a  previous  action  against  the  Perris  Irrigation  Dis- 
trict, .had  recovered  a  money  judgment  on  certain 
coupons  attached  to  bonds  issued  by  that  irriga- 
tion district.  That  judgment  was  not  taken  by 
default,  inasmuch  as  the  case  went  to  trial  (122  Fed. 
at  860).  It  does  not  appear  from  the  report  of  the 
Thompson  case  that  the  judgment  ordered  the  Board 
of  Supervisors  of  Riverside  County  to  do  anything  in 
the  premises. 

Thereafter,  the  judgment  creditor  petitioned  the 
Court  for  a  writ  of  mandate  requiring  the  board  of 
supervisors  to  levy  an  assessment  against  the  lands 
in  the  irrigation  district  in  an  amount  sufficient  to 
pay  the  money  judgment.  An  alternative  writ  w^as  is- 
sued and  in  response  thereto  the  board  of  supervisors 
and  the  irrigation  district  moved  to  (]|uash  the  writ 
and  also  interposed  demurrers  to  the  petition.  The 
motions  to  quash  and  the  demurrers  were  overruled  by 
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the  Court  which  thereupon  ordered  a  peremptory  writ 
of  mandamus  to  be  issued/^  Certain  taxpayers  of  the 
district  were  then  permitted  to  intervene,  the  order 
for  the  issuance  of  the  peremptory  writ  was  set  aside, 
and  answers  were  filed  to  the  petition  of  the  judgment 
creditor.  The  Court  in  this  proceeding  rendered  judg- 
ment directing  the  issuance  of  the  peremptory  writ, 
which  judgment  was  affirmed,  upon  appeal,  in  the 
Thompson  case. 

In  distinguishing  the  Thompson  case  from  our  case, 

the  Court  below  said: 

^^There  [Thompson  case]  a  money  judgment 
had  been  obtained  in  a  prior  action  against  an 
irrigation  district  and  the  judgment  remained 
unsatisfied.  The  judgment  creditor  brought  a 
second  action  seeking  a  mandate  requiring  the 
board  of  supervisors  to  make  a  levy  sufficient  to 
satisfy  the  judgment.  In  the  second  action  the 
board  of  supervisors  was  aiforded  due  process. 
The  members  of  the  board  were  parties  to  that 
action.  They  could  there  present  any  available 
legal  defense."    (R.  28.) 

Appellant  argues  at  length  in  its  brief  that  the 
Court  below  misconstrued  the  decision  in  the  Thomp- 
son case,  in  that  the  proceeding  for  a  writ  of  man- 
date against  the  board  of  supervisors  in  that  case  was 
not  a  second  action  but  merely  a  supplemental  pro- 
ceeding in  aid  of  execution,  and  that  the  members  of 
the  board  of  supervisors  were  not  made  parties  to  any 
suit  (Applt's.  Br.  22-27).  In  our  opinion  this  distinc- 


■^Thomi}so7i  V.  Perris  Irrigation  District,  116  Fed.  769. 


24 


tion  in  nomenclature,  if  correct,  is  unimportant.  What 
is  important  is  the  fact  that  in  the  Thompson  case 
the  members  of  the  board  of  supervisors  were  in  Court 
and  were  afforded  an  opportunity  to  be  heard,  before 
the  Court  rendered  its  judgment  directing  the  issu- 
ance of  the  peremptory  writ  which  ordered  the  levy  of 
an  assessment.  The  alternate  writ  was  the  process 
by  which  the  board  of  supervisors  was  brought  before 
the  Court.  As  stated  in  the  related  case  of  Thompson 
V.  Ferris  Irrigation  District,  116  Fed.  769,  at  770,  the 
writ  was  process  essential  to  jurisdiction. 

In  the  cause  now  before  this  Court,  the  Court  below 
did  not  have  jurisdiction  over  the  Board  of  Super- 
visors of  Tehama  County  or  the  Assessor  of  Tehama 
County  when  it  entered  the  default  judgment  ordering 
them  to  levy  the  assessment.  Nor  did  it  have  jurisdic- 
tion over  them  when  it  issued  its  order  citing  them 
for  contempt.  At  no  time  prior  to  the  day  when  they 
appeared  in  Court  to  answer  the  citation  for  con- 
tempt, were  they  brought  before  the  Court  or  afforded 
an  opportunity  to  present  any  of  the  material  facts 
to  the  Court.  The  latvful  process,  tvhich  is  essential  to 
jurisdiction,  is  lacking  in  our  case.  There  is  the 
further  difference  that  in  our  case  the  mandate,  or- 
dering the  board  of  supervisors  and  other  officers  of 
Tehama  County  to  levy  the  assessment,  was  contained 
in  a  default  judgment  and  was  void  because  it  ex- 
ceeded the  relief  specifically  prayed  for  in  the  com- 
plaint. 

We  agree  with  the  Court  below  that  the  Thompsori 
case  clearly  is  distinguishable  from  our  case. 
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6.     REPLY  TO  CERTAIN  OTHER  ARGUMENTS  IN 
APPELLANT'S  BRIEF. 

(a)  Argument  that  it  was  not  necessarj^  for  appellant  to  seek 
the  remedy  provided  in  Sections  26550-26553,  inclusive,  of 
the  Water  Code  of  the  State  of  California.  (Applt's.  Br. 
10-13.) 

Section  26553  of  the  Water  Code^^  provides  a  rem- 
edy for  the  enforcement  of  the  levying  and  collection 
of  assessments.  Pursuant  to  this  section  appellant 
should  have  made  a  complaint  to  the  Attorney  General 
of  the  State  of  California.  Until  appellant  has  ex- 
hausted its  legal  remedies,  it  is  not  entitled  to  relief 
by  mandamus.  City  of  San  Diego  v,  Andrews,  195 
Cal.  Ill,  120,  231  Pac.  736 ;  McMurtrey  v.  Clark,  157 
Fed.  (2d)  703,  704.  The  case  of  Selhy  v,  Oakdale  Ir- 
rigation District,  140  Cal.  App.  171,  35  Pac.  (2d)  125, 
cited  and  quoted  from  by  appellant,  does  not  hold  to 
the  contrary. 

(b)  Charge  that  the  irrigation  district  has  made  no  attempt 
to  try  to  work  out  a  solution  to  its  financial  difficulties. 
(Applt's.  Br.  14.) 

Appellant  makes  this  charge  and  then  admits  that 
the  matter  is  outside  the  purview  of  the  present  pro- 
ceeding. The  charge  having  been  made,  appellee  irri- 
gation district  takes  this  opportunity  to  deny  it  as 
unfounded. 

(c)  Argument  that  the  board  of  supervisors  and  the  county 
assessor  were  not  necessary  parties  to  the  action.  (Applt's. 
Br.  16-27.) 

None  of  the  members  of  the  board  of  supervisors,  or 
the  county  assessor,  contends  that  he  was  a  necessary 


^^This  section  is  set  out  in  the  appendix  hereto. 
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party  to  the  action  for  the  money  judgment.  These 
appellees  do  contend,  however,  for  reasons  which  ap- 
pear earlier  in  the  argument,  that  they  are  not  l)ound 
by  that  part  of  the  default  judgment  which  orders 
them  to  levy  an  assessment  and  that  they  are  entitled 
to  notice  and  an  opportunity  to  be  heard  in  the  mat- 
ter before  being  required  by  the  Court  to  proceed 
with  a  lew. 

(d)  Argument  that  the  board  of  supervisors  and  the  county 
assessor  were  afforded  due  process.  (Applt's.  Br.  27-29.) 

It  has  been  shown  that  the  members  of  tlie  board  of 
supervisors  and  the  county  assessor  were  cited  for 
contempt  for  disobedience  of  a  void  portion  of  a  judg- 
ment, by  a  court  which  did  not  have  jurisdiction  over 
them.  This,  we  submit,  is  not  due  process.  The  pro- 
ceeding, by  which  the  board  of  supervisors  and  the 
county  assessor  were  brought  before  the  Court,  was 
highly  irregular  and  it  must  follow  that  tlie  dismissal 
of  such  a  proceeding  is  not  error. 

(e)  Statement  that  the  board  of  supervisors  and  the  county 
assessor  were  not  entitled  to  their  day  in  Court.  (Applt's. 
Br.  29.) 

Appellant  makes  this  statement  and  cites  the 
Thompson  case,  122  Fed.  860,  as  authority.  In  the 
Thompson  case  the  members  of  the  l)oard  of  super- 
visors had  their  day  in  court.  There  is  nothing  in 
that  case  which  supports  such  a  statement. 


27 


CONCLUSION. 

It  has  been  shown  in  the  argument  that  that  part 
of  the  default  judgment  is  void  which  orders  the 
board  of  supervisors  and  the  county  assessor  to  make 
provision  for  payment  of  the  money  judgment  recov- 
ered by  appellant  against  the  irrigation  district.  It 
is  void  for  two  reasons:  first,  it  exceeded  the  relief 
specifically  prayed  for  in  the  complaint  and  the  judg- 
ment was  taken  by  default;  and  second,  it  was  a 
judgment  in  personam  and  the  Court  did  not  have 
jurisdiction  over  the  members  of  the  board  of  super- 
visors or  the  county  assessor  when  the  judgment  was 
rendered.  Disobedience  of  that  part  of  the  judgment 
was  not  contempt,  again  for  two  reasons:  first,  that 
part  of  the  judgment  was  void;  and  second,  the  Court 
did  not  have  jurisdiction  over  the  members  of  the 
board  of  supervisors  or  the  county  assessor,  the  parties 
to  be  bound.  It  is  respectfully  submitted  that  the 
Court  below  did  not  err  in  dismissing  the  contempt 
proceeding. 

The  members  of  the  board  of  supervisors  and  the 
county  assessor  respectfully  request  that  the  Court 
do  not  make  any  order  requiring  them  to  levy  an  as- 
sessment pursuant  to  the  applicable  provisions  of  the 
Water  Code  of  the  State  of  California,  unless  the 
Court  has  first  afforded  them  an  opportunity  to  pre- 
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sent  the  material  facts  regarding  the  levy  and  has 
carefully  considered  those  facts. 

Dated,  Sacramento,  California, 
April  8, 1948. 

Respectfully  submitted, 
Edmund  M.  Moor, 

District  Attorney  of  the  County  of  Tehama, 

Attorney  for  Board  of  Supervisors 
and  County  Assessor  of  the  County 
of  Tehama, 

L.  C.  Smith, 
Stephen  W.  Downey, 
Ralph  R.  Martig, 

Downey,  Brand,  Seymour  &  Rohwer, 
Attorneys  for  Appellees, 


(Appendix  Follows.) 


Appendix. 


Appendix 

Water  Code: 

25650.  Each  district  by  its  board  each  year  within 
15  davs  after  the  close  of  its  session  as  a  board  of 
equalization  shall  levy  an  annual  assessment  upon  the 
land  within  the  district  in  an  amount  sufficient  to 
raise  all  of  the  follomng: 

(a)  Interest  due  or  that  will  become  due  on  all 
outstanding  bonds  of  the  district  and  interest  which 
the  board  believes  will  become  due  on  district  bonds 
authorized  but  not  sold,  all  respectively  before  the 
close  of  the  next  ensuing  calendar  year. 

(b)  Principal  of  all  bonds  of  the  district  that  have 
matured  or  that  will  mature  before  the  close  of  the 
next  ensuing  calendar  year. 

To  the  extent  that  provision  is  otherwise  made  as 
permitted  by  law  for  the  payment  of  bond  principal 
and  interest,  levies  for  principal  and  interest  pursu- 
ant to  this  section  need  not  be  made. 

26500.  If  a  board  neglects  or  refuses  in  any  year 
to  levy  assessments  pursuant  to  this  part,  the  board 
of  supervisors  of  the  office  county  shall,  as  provided  in 
'this  article,  perform  the  duties  of  the  board  of  the 
district  in  respect  to  levying  assessments  in  the  same 
manner  and  with  the  same  effect  as  if  they  were  per- 
formed by  the  board. 

26501.  The  applicable  part  of  the  equalized  county 
assessment  rolls  of  the  affected  counties  shall  be  the 


u 

basis  of  assessment  for  the  district  when  its  assess- 
ments are  levied  pursuant  to  this  article. 

26502.  If  any  land  su])ject  to  assessment  for  the 
purposes  of  the  district  does  not  appear  upon  a  county 
assessment  roll  used  as  the  basis  of  assessment  for  the 
district,  the  land  omitted  shall  he  forthwith  assessed 
by  the  county  assessor  of  tlie  county  in  which  it  is 
situated  upon  an  order  of  the  board  of  supervisors 
making  the  assessment,  and  a  description  of  the  i)rop- 
erty  omitted  shall  be  written  in  the  roll  prepared  for 
the  district  assessments. 

26503.  The  board  of  supervisors  shall  meet  and 
equalize  each  assessment  made  pursuant  to  this  article 
with  the  assessment  of  other  land  in  the  district.  The 
same  notice  shall  be  given  by  the  board  of  supervisors 
of  a  meeting  for  the  purpose  of  equalizing  the  assess- 
ment to  be  made  as  herein  directed  as  is  provided  to 
be  given  by  a  district  secretary  when  a  board  is  to 
meet  to  equalize  assessments. 

26504.  All  expenses  incurred  in  levying  the  assess- 
"ment  shall  be  borne  by  the  district  concerned.  Unless 
the  expenses  are  paid  within  60  days  from  the  time 
Vhen  a  demand  for  them  is  made,  they  shall  be  col- 
lected by  an  action  commenced  by  the  district  attorney 
of  the  county  w^hose  board  of  supervisors  prepared  the 
assessment  roll. 

26550.  The  district  attorney  of  each  office  county 
shall  ascertain  each  year  whether  the  duties  relating 
to  the  levying  and  collection  of  assessments  in  dis- 
tricts have  been  performed  or  not,  and  if  he  learns 
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that  the  board  or  any  official  of  any  district  has 
neglected  or  refused  to  perform  any  of  these  duties, 
he  shall  notify  the  board  of  supervisors  or  the  county 
official  required  to  perform  the  duty  in  the  circum- 
stances. 

26551.  Unless  the  board  of  supervisors  or  county 
official  jjroceeds  to  perform  the  duties  he  has  been 
notified  to  perform  within  30  days  after  the  receipt 
of  notice,  the  district  attorney  shall  take  action  in 
court  to  compel  performance. 

26552.  The  district  attorney  shall  give  notice  to 
other  officials  and  take  any  action  necessary  to  secure 
the  performance  in  their  proper  sequence  of  subse- 
quent duties  relating  to  the  lev}ang  and  collection  of 
assessments. 

26553.  For  the  enforcement  of  the  levying  and 
collection  of  any  assessment  required  to  be  levied  and 
collected  for  the  payment  of  any  debt  incurred,  when 
complaint  is  made  to  the  Attorney  General  that  the 
district  attorney  of  any  county  has  not  perfoi^med 
any  duty  devolving  upon  him  by  the  provisions  of 
this  article  or  is  not  proceeding  with  due  diligence 
or  in  the  proper  manner  in  the  performance  of  the 
duty,  the  Attorney  General  shall  make  an  investiga- 
tion. If  he  finds  the  charge  to  be  true,  the  Attorney 
General  shall  take  any  action  necessary  to  enforce  the 
performance  of  the  duties  relating  to  the  levying  and 
collection  of  assessments. 
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To  the  Honorable  William  Denman,  Presiding  Judge, 
and  to  the  Honorable  Associate  Judges  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit: 

Appellant  respectfully  petitions  this  Court  for  a  re- 
hearing on  this  appeal  on  the  following  ground : 

It  is  respectfully  submitted  that  both  this  Court,  in 
its  majority  opinion,  and  the  District  Court,  in  its 
order  dismissing  the  contempt  proceeding,  failed  to 


consider  or  mention  appellant's  plea  for  execution  of       1 
the  money  judgment  by  way  of  ancillary  mandamus. 


ARGUMENT. 

The  dissenting  opinion  of  Judge  Denman  admirably 
states  our  position. 

In  the  original  order  to  show  cause  below,  in  the 
briefs  of  both  parties  on  appeal,  in  the  oral  argument 
before  this  Court,  and  in  the  dissenting  opinion  filed 
herein,  two  separate  issues  were  recognized:  (1)  Were 
the  public  officers  subject  to  contempt  for  failure  to 
make  the  levy  as  directed  in  the  default  judgment? 
And  (2)  Should  the  Court  order  them  to  show  cause 
why  a  levy  and  collection  of  assessments  to  satisfy  the 
judgment  ought  not  be  made? 

This  Court  is  unanimous  in  upholding  the  Court 
below  for  dismissing  the  contempt  proceeding,  and  ap- 
pellant does  not  direct  this  petition  for  rehearing  to 
that  first  issue  which  must  be  considered  settled.  How- 
ever, appellant  does  desire  to  have  this  Court  consider 
and  rule  on  the  second  issue  before  it. 

Appellant's  primary  purpose  is  to  enforce  collection 
of  the  money  judgment  obtained  on  its  bonds,  not  to 
punish  the  County  of  Tehama  officials  for  contempt. 
However,  both  Courts  in  their  opinions  fully  discussed 
the  relatively  minor  contempt  issue  and  were  silent  on 
the  point  of  greater  importance. 

In  considering  the  second  })ortion  of  the  order  it  is 
pointed  out  that  the  respondents  are  parties  to  the 
proceeding,  and  that  they  have  had  their  day  in  Court 


and  been  heard.  In  appearing  they  set  forth  claims  of 
equitable  defenses  but  at  the  hearing  put  in  no  testi- 
mony to  support  their  position. 

There  is  no  substantial  difference  between  the  pro- 
ceedings taken  in  the  instant  case  and  in  the  case  of 
Board  of  Sttpervisors  of  Riverside  County  v.  Thomp- 
son^ 122  Fed.  860,  decided  by  this  Court. 

What  the  Courtis  opinion  in  the  instant  case 
amounts  to  is  a  declaration  that  unless  all  the  officers 
of  a  public  agency  are  made  parties  in  the  original 
complaint,  they  cannot  afterwards  be  compelled  to 
execute  the  judgment,  yet  it  has  ne^^er  been  the 
practice  to  make  such  officials  parties. 


WHAT  THE  RECORD  AND  BRIEFS  SHOW. 

That  the  Order  to  Show  Cause  which  was  served  on 
appellees  contained  two  parts  is  clearly  shown  by 
reading  it.    This  Order  provided  (R.  12)  : 

^^It  is  Ordered  that  the  said  Board  of  Supervisors 
and  officers  of  Tehama  County  *  *  *  and  Assessor 
of  Tehama  County,  show  cause  before  this  court 
*  ^  *  why  they  and  each  of  them  should  not  be 
punished  for  contempt  of  court  for  disobedience 
V  of  the  judgment  made  and  entered  herein  on  the 
13th  day  of  February,  1945,  and  why  such  further 
order  in  the  premises  should  not  be  made  as  will 
insure  the  levy  and  collection  of  assessments  for 
the  satisfaction  of  the  judgment  herein. '^  (Em- 
phasis ours.) 

In  the  Brief  for  Appellant  (p.  30)  the  following 
point  was  raised :   ' '  The  Court  Erred  in  Not  Regard- 


ing  Its  Order  to  Show  Cause  as  Process  Under  Rule 
81  (b)  of  Federal  Rules  of  Civil  Procedure.''  And  on 
the  following  page: 

^^The  Court  should,  if  it  was  correct  in  dis- 
missing the  contempt  proceedings,  have  construed 
the  order  to  show  cause  as  a  proceeding  under 
Rule  81  (]))  of  the  Federal  Rules  of  Civil  Pro- 
cedure and  proceeded  to  require  the  levy  of  the 
assessment.    This  rule  reads  as  follows: 

^The  writs  of  scire  facias  and  mandamus  are 
abolished.  Relief  heretofore  available  by  man- 
damus or  scire  facias  may  be  obtained  l)y  ap- 
propriate action  or  ])y  appropriate  motion  un- 
der the  practice  presci'ibed  in  these  rules.' 

^^The  Court's  decision  that  it  had  no  jurisdiction 
to  proceed  in  the  matter  amounted  to  a  declara- 
tion that  the  rule  in  question  was  unconstitutional 
as  applied  to  the  situation  here. 
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And  it  was  further  pointed  out  by  appellant  on 
page  32  of  its  brief  before  this  Court: 

'^It  would  therefore  appear  that  unless  the 
relief  sought  in  this  case  is  granted  the  appellant 
will  be  denied  the  equal  protection  of  the  laws 
and  the  Courts  for  satisfaction  and  protection  of 
its  interests,  that  its  property  will  be  substantially 
taken  from  it  without  due  process  of  law.  Fur- 
thermore ample  notice  had  been  given  to  the  ap- 
pellees of  the  proceedings  and  we  submit  the 
Court  should  have  entered  an  order  requiring 
them  to  levy  an  assessment  if  it  did  not  choose  to 
hold  them  guilty  of  contempt." 

Judge  Denmaii  in  his  dissenting  opinion  (page  2) 
recognized  the  two  issues: 


^^On  the  appeal  here  it  was  agreed  that  there 
were  two  matters  before  the  lower  court,  one  for 
the  past  contempt  decided  by  the  above  order  and 
another  for  future  action,  the  mandamus  proceed- 
ing for  execution  of  the  judgment  in  favor  of  the 
bondholder. ' ' 

He  also  set  out  portions  of  appellees'  brief  show- 
ing that  they  recognized  the  ^'difference  between  the 
contempt  portion  and  the  mandamus  portion  of  the 
relief  sought  by  the  bondholder.'' 

Footnote  2  of  the  majority  opinion  of  this  Court 
reads : 

'^ Appellant's  petition  stated  but  one  cause, 
namely,  for  peremptory  relief  predicated  on  an 
asserted  contempt.  We  have  not  considered  and 
do  not  decide  what  other  form  of  relief,  if  any, 
appellant  may  be  entitled  to." 


CONCLUSION. 

It  is  respectfully  submitted  that  the  Court  has 
failed  to  consider  the  important  issue  of  this  aj)peal 
and  that  a  rehearing  is  proper  under  such  circum- 
stances. 

Dated,  Turlock,  California, 
August  24, 1948. 

Respectfully  submitted, 

W.  CoBURN  Cook, 

Attorney  for  Appellant 
and  Petitioner. 


Certificate  of  Counsel. 

I  hereby  certify  that  in  my  judgment  the  foregoing 
petition  for  a  rehearing  is  well  founded  and  that  it 
is  not  interposed  for  delay. 

Dated,  Turlock,  California, 
August  24, 1948. 

W.  CoBT  RN  Cook, 

A  ttorney  for  Appellant 
and  Petitioner, 
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